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In the case of Veselinski v. the Former Yugoslav Republic of
Macedonia,
The European Court of Human Rights (Third Section), sitting as a
Chamber composed of:
Mr B.M. ZUPANCIC, President,
Mr J. HEDIGAN,
Mr L. CAFLISCH,
Mrs M. TSATSA-NIKOLOVSKA,
Mr V. ZAGREBELSKY,
Mrs A. GYULUMYAN,
Mr  DAVID THOR BJORGVINSSON, judges,
and Mr V. BERGER, Section Registrar,
Having deliberated in private on 1 February 2005,
Delivers the following judgment, which was adopted on that date:

PROCEDURE

1. The case originated in an application (no. 45658/99) against the
former Yugoslav Republic of Macedonia lodged with the European
Commission of Human Rights (“the Commission’) under former Article 25
of the Convention for the Protection of Human Rights and Fundamental
Freedoms (“the Convention”) by a Macedonian national, Mr Dimitar
Veselinski (“the applicant”), on 29 June 1998.

2. The applicant was represented by Mr Goran Dragoman, a lawyer
practising in Skopje. The Macedonian Government (“the Government”)
were represented by their Agent, Mrs R. Lazarovska-Gerovska.

3. The applicant alleged a violation of his property rights under Article 1
of Protocol No. 1 to the Convention in that the decisions of the Ministry of
Defence and of the Supreme Court interfered with his right, as a former
army serviceman, to purchase an apartment with a price adjustment. In
addition, he alleged that he was discriminated against in comparison to other
army servicemen who had purchased the apartments at a reduced price.

4. The application was transmitted to the Court on 1 November 1998,
when Protocol No. 11 to the Convention came into force (Article 5 § 2 of
Protocol No. 11).

5. The application was allocated to the Second Section of the Court
(Rule 52 § 1 of the Rules of Court). Within that Section, the Chamber that
would consider the case (Article 27 § 1 of the Convention) was constituted,
as provided in Rule 26 § 1.

6. Having consulted the parties, the President of the Chamber decided
that in the interests of the proper administration of justice, the proceedings
in the present case should be conducted simultaneously with those in the
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case of Djidrovski v. the former Yugoslav Republic of Macedonia
(application no. 46447/99) (Rule 42 § 2).

7. By a decision of 11 October 2001 the Court declared the application
partly admissible.

8. The applicant and the Government each filed observations on the
merits (Rule 59 § 1) and replied to those of the other party. The Chamber
decided, after consulting the parties, that no hearing on the merits was
required (Rule 59 § 3 in fine).

9. On 1 November 2004 the Court changed the composition of its
Sections (Rule 25 § 1). This case was assigned to the newly composed
Third Section (Rule 52 § 1).

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

10. The applicant was born in 1924 and lives in Skopje. He used to be an
army serviceman of the Yugoslav Army until he retired in 1985.

A. Background

11. In former Yugoslavia, the citizens used to pay a tax for housing. On
the basis of the accumulated funds the State constructed “socially owned”
apartments which were then rented to individuals at legally fixed rates.

12. The Yugoslav Army was the single army on the territory of former
Yugoslavia governed by laws which were applicable throughout former
Yugoslavia. The applicant, as an officer of the Yugoslav Army, paid
monthly contributions from his salary to the Yugoslav Army for the
construction of army apartments. All army servicemen were entitled to live
in army apartments as tenants.

13. The applicant, as an army serviceman, used to live until 1982 as a
tenant in an apartment owned by the former Yugoslav Army in Skopje.
Once he started working for the Macedonian Secretary of Defence, he
sought to obtain a bigger apartment. On 3 June 1982 the Governing Council
(M38pwen coeem) of the Socialistic Republic of Macedonia issued a
decision by which it rented to the applicant a bigger apartment in its
possession. The applicant gave up his previously rented apartment which
remained the property of the former Yugoslav Army. In 1985 the applicant
retired and continued living in the new apartment.
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14. On 29 December 1990 the Federal Assembly of the Socialist Federal
Republic of Yugoslavia enacted a Law on Housing of the Army Servicemen
(Bakon 3a cmanbeno obezbedysarve 6o JHA) (“Z.S.0.J.N.A.”), according to
which army servicemen, current and retired, could purchase apartments in
which they lived with a price adjustment for the amount of the paid
contributions for the construction of army apartments and for development
of the construction land. Section 26 of that law provides that the same
purchase conditions apply to apartments which do not belong to the army,
as it was in the case of the applicant. According to regulations issued by the
Yugoslav Federal Ministry, the price difference was to be paid by the
federal army (see paragraphs 39-42 below).

15. Following the fall of Yugoslavia and a referendum held on
8 September 1991, the former Yugoslav Republic of Macedonia declared
independence. On 17 November 1991 it adopted a Constitution (Vcmas na
PM) and the Law on the Implementation of the Constitution (¥cmasen
3akon 3a cnposedysarve na Ycmasom). According to the Constitution the
laws from former Yugoslavia remain in force, except for the laws regulating
the organisation and competence of the former Yugoslav federal organs. On
21 February 1992 the Macedonian President and the General of the
Yugoslav Army concluded an agreement for the withdrawal of the Yugoslav
Army from Macedonian territory.

16. On 28 February 1992 the Macedonian Government concluded an
Agreement for Settlement of Claims and Obligations in Respect of Real
Property (Cnozooba 3a npasama u ob6epckume 60 6pcka  CO
npumonpedadxcoama Ha HeogudCHOCmMuUmMe Ha mepumopuja Ha Penybnuxa
Maxeoonuja) (“the S.P.O.V.P.N.T.R.M.”) with the Federal Yugoslav
Ministry of Defence. According to this agreement the Macedonian Ministry
of Defence took over all the obligations of the Yugoslav Army in respect of
army apartments, including the obligation to sell these apartments with a
price reduction. The Macedonian Government in 1992 and 1994 enacted
regulations implementing this agreement. In 1992 the Macedonian
Government enacted Regulations on the Terms of Purchase of the
Apartments Obtained by Succession from the Yugoslav Army (Vpeoba 3a
npooaxcba Ha Opxcagnuom cmamben ¢ono Hacneoen 00 JHA)
(“U.P.D.S.F.N.J.A.”), according to which present and former army
servicemen living in apartments owned by the Macedonian Ministry of
Defence, could purchase them under the Z.S.0.J.N.A.

17. From the Ministry of Defence’s decision of 12 June 1992 it appears
that the Ministry exchanged the title of its apartments which were inhabited
by civilians with the title of the apartments owned by the Housing Fund
(“ITYUI"”) which were inhabited by servicemen. Thereby, the servicemen
were able to exercise the right under the Z.S.0.J.N.A. to purchase the
apartments at a reduced price. However, this exchange was limited and
concerned only six apartments owned by the Housing Fund and twenty
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owned by the Ministry. No details were provided as to the criteria
concerning the exchange.

18. In 1993 an amended version of the 1990 Law on the Sale of Socially
Owned Apartments (3axon 3a npodadxcba Ha cmaHo8u 60 ONUMECMBEHA
concmeernocm) (“the Z.P.S.0.S.”) was promulgated in the Official Gazette.
Under the law their tenants were entitled to purchase them on credit and at a
beneficial price. Unlike the Z.S.0.J.N.A., the law did not provide for a price
adjustment for the amount of the paid contributions for the construction of
“socially owned” apartments and for development of the construction land,
despite the fact that the tenants had also paid them.

19. On 26 June 1996 the Constitutional Court abrogated the
Z.S.0.J.N.A. without retroactive effect and the respective Government’s
regulations on the ground that they had been contrary to the 1991
Constitution. In particular, the court stated that: a) the Yugoslav Army, its
“housing fund” and the “social ownership” no longer existed; b) the 1991
Constitution had abolished all the privileges enjoyed by army servicemen;
and c) the Z.S.0.J.N.A. had created an unequal treatment in comparison to
the citizens who were entitled to purchase their apartments under the
ZPS.0.S. The S.P.O.VPNTRM. was not mentioned in the
Constitutional Court’s decision.

B. The applicant’s request to purchase the apartment in Skopje

20. In 1992 the applicant requested the Macedonian Ministry of Defence
to allow him to purchase the apartment owned by the Government at a
reduced price or to give him another apartment which used to be owned by
the former Yugoslav Army. On an unspecified date the applicant asked the
Ministry of Defence to speed up the proceedings. On 4 December 1993 the
Ministry informed him that it had been waiting for the Government to settle
the issue.

21. On 20 October 1993 the applicant and fifteen other persons asked
the Constitutional Court to examine the compatibility of the Z.P.S.0.S. and
the relevant regulations issued by the Ministry of Defence with the
Z.S.0.J.N.A. On 29 December 1993 this was refused by the Constitutional
Court.

22. On 4 December 1993 the applicant instituted proceedings before the
Skopje I Municipal Court (Onwmuncku Cyo Cronje I) against the former
Yugoslav Republic of Macedonia, requesting that the apartment be sold to
him at a reduced price in accordance with section 21(2) of the Z.S.O.J.N.A.
On 15 March 1994 the court granted the applicant’s request. The court held,
inter alia, that the applicant, as a retired army serviceman, was entitled
under sections 21(2) and 26 of the Z.S.0.J.N.A. to purchase the apartment
at a reduced price. The court stated in particular that the purchase price
should be reduced by the re-evaluated amount of the monthly contributions
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which the applicant had paid to the Federal Ministry of Defence for the
construction of apartments and for the improvement of construction land.
Whether the apartment had belonged to the Ministry of Defence or to the
Government was irrelevant as both apartments now belonged to the single
State-owned housing fund.

23. The Solicitor-General (Jagsen npasodopanumen) acting for the
Ministry of Defence appealed against the above decision on the ground that
there was no formal agreement between the Federal Army and, at that time,
the Macedonian Governing Council for an exchange of the apartments and
that the applicant had given up the apartment owned by the army for a
bigger apartment owned by the Governing Council. Therefore, he had
accepted that the apartment in question would be subject to different
statutory rules. It further stated that the Z.S.0.J.N.A. had been applicable
only to the apartments owned by the former Yugoslav Army which had later
become the property of the Macedonian Government, but not to other
apartments.

24. On 31 March 1995 the Skopje Appellate Court (Anerayuonen Cyo
Ckonje) dismissed the appeal on the grounds (i) that an exchange of the
right to use the apartments between the former Federal Army and the
Macedonian Governing Council had taken place; (ii) that the applicant, as a
former officer of the Yugoslav Army had paid contributions for the
construction of army apartments and was therefore entitled to purchase an
apartment at a reduced price under sections 21(2) and 26 of the
Z.S.0.J.N.A.; and (iii) that its section 26 had explicitly regulated the cases
of purchase of an apartment by an army serviceman that had not been
owned by the army.

25. On 4 May 1995 the Solicitor-General lodged an appeal on points of
law (pesusuja) with the Supreme Court (Bpxosen Cyo) alleging, inter alia,
that since the day of independence it had been for the former Yugoslav
Republic of Macedonia to regulate the use and purchase of the apartments
owned by the former Yugoslav Army and that the agreement which had
been concluded with the army could not have been applicable to the
apartments not owned by the said army. In 1992 the Council of Ministers
enacted a regulation which had made clear that the Z.S.O.J.N.A. applied
only to sale-purchase agreements for the apartments previously owned by
the former Yugoslav Army.

26. In the meantime, on 4 September 1995 the applicant and the
Government concluded a purchase contract for the apartment on the basis of
the Municipal and Appellate Courts’ judgments. The applicant thus
purchased the apartment at a price reduced by the amount of contributions
he had paid to the former Yugoslav Army. On 29 September 1995 the
Skopje I Municipal Court authorised the contract.

27. From the copy of one document issued by the Public Enterprise for
Administering State Property (Jagrno npemnpujamue 3a cmonanucysarse co
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cmamben u Oenosen npocmop Ha Penyonuxa Maxeoonuja), it may be
deduced that the applicant paid for the apartment in 1995 at the latest. It is
not clear whether later the Ministry of Defence reimbursed the Housing
Fund with the price difference for the apartment.

28. On 16 October 1997 the Supreme Court granted the appeal on points
of law submitted by the Solicitor-General and dismissed the applicant’s
request to purchase the apartment at a reduced price. It found that the
Z.S.0.J.N.A. had provided for more beneficial conditions for the sale of
apartments to army servicemen, and that it had governed the relations and
status of the former Yugoslav Army and its housing fund, both of which had
ceased to exist. The court held, inter alia, that as the former Yugoslav
Republic of Macedonia was not a legal successor of the former Yugoslav
Army, it was under no obligation whatsoever to cover the price difference.
In addition, the new Macedonian Constitution had abolished special
privileges of the army servicemen.

29. The court did not mention at all the decision of the Constitutional
Court and the S.P.O.V.P.N.T.R.M. Nor did it observe that the applicant had
already purchased the apartment by contract or that the Ministry of Defence
had exchanged a number of apartments owned by the Housing Fund and
inhabited by other servicemen.

30. The applicant was served with the decision on 16 March 1998.

31. The parties have not indicated whether the applicant was formally
registered as the owner of the apartment in the Land Registry (/[porcasen
3a600 3a ceodemcku pabomu) after the purchase agreement was authorised
by the Municipal Court in 1995. From their submissions it appears that the
applicant had already recorded his title over the apartment. In addition, the
parties have not indicated whether the Government have taken any legal
action to enforce the Supreme Court’s judgment of 16 October 1997. There
1s no information that such proceedings have ever been instituted.

32. The applicant still lives in the apartment in question.

II. RELEVANT DOMESTIC LAW

A. The 1991 Constitution

33. Section 110 provides, as far as relevant, that the Constitutional Court
decides on the conformity of laws with the Constitution.

34. Section 112 § 1 provides, inter alia, that the Constitutional Court
shall repeal or invalidate a law if it determines that it does not conform to
the Constitution.

35. Section 112 § 2 provides that the decisions of the Constitutional
Court shall be final and executive.
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B. The Law on Implementation of the Constitution (¥Ycmaeen 3axon
3a cnposedysawe na Ycmaeom na Penyonuxa Makedonuja) of
17 November 1991

36. Section 4 provides that all issues of succession arising out of the
break-up of Yugoslavia shall be regulated by way of treaties with the other
former republics.

37. Section 5 §§ 1 and 4 provide that the existing federal laws of former
Yugoslavia shall be in force in the former Yugoslav Republic of Macedonia
with the exception of the laws regulating the organisation and competence
of the Yugoslav federal organs.

38. Section 6 provides that all federal laws which are inconsistent with
the Macedonian Constitution shall be amended accordingly within one year
from the day when the Constitution was promulgated.

C. The 1990 Law on Housing of the Army Servicemen (3akon 3a
cmanoeno ooezoedyearmwe 60 JHA) enacted by the Federal
Assembly of former Yugoslavia (“the Z.S.0.J.N.A.”)

39. Section 1 provides that the law in question regulates the housing of
present and former Yugoslav Army servicemen and their families.

40. Section 21 § 1 provides that the purchase price for an apartment
owned by the Yugoslav Army shall be determined on the basis of the
apartment’s re-assessed construction value, its quality, equipment, location
and other similar factors. The price thus determined shall be reduced by the
amortisation of the apartment, but not more than 50% of the total amount of
amortisation.

41. Section 21 § 2 provides that when an apartment is purchased by an
active or retired army serviceman, the purchase price shall be reduced by
the adjusted (re-assessed) amount of the monthly contributions paid by the
servicemen for construction of army apartments and improvement of
construction land.

42. Section 26 provides that when an army serviceman mentioned in
Section 21 § 2 wishes to purchase an apartment which is not owned by the
army, the army shall pay to the owner of the apartment the price difference
between the adjusted and the normal purchase price.
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D. The Agreement for Settlement of Claims and Obligations in
Respect of Real Property (Cnocooéa 3a npasama u 066pckume 60
6pcKa  cO  npumonpeoa)coama HA  HEOBUNCHOCMUME  HA
mepumopuja na Penyonuxa Maxeoonuja) of 28 February 1992
(“the S.P.O.V.P.N.T.R.M.”)

43. According to Section 2 § 2 of that agreement, concluded between the
Macedonian Ministry of Defence and the former Yugoslav Army, army
apartments should be sold to army servicemen under the conditions set forth
in the 1990 former Yugoslav Law on the Housing of the Army Servicemen
(Z.S.0.J.N.A)).

44. Section 9 of the said agreement provides that the former Yugoslav
Army shall not have any right to impose further obligations on the
Macedonian Ministry of Defence after the signing of the agreement.

45. Section 10 provides that all other rights and obligations which the
former Yugoslav Army had on the territory of the former Yugoslav
Republic of Macedonia until 28 February 1992 in connection with real
property, housing fund and business premises owned by it shall be
transferred to the Macedonian Ministry of Defence.

E. The 1992 Law on Defence (3akon 3a oo6pana)

46. Section 134 of the Law on Defence (3akon 3a oobpana) provides
that real property which was owned by the former Yugoslav Ministry of
Defence on the territory of the former Yugoslav Republic of Macedonia
shall become the property of the former Yugoslav Republic of Macedonia.

F. The 1990 Law on the Sale of Socially Owned Apartments (3axon
3a npooascoda Ha cmanoeu 60 onuimecmeena concmeenocm) (the
“Z.P.S.0.S.”) as amended in 1993

47. Section 1 provides that this law regulates the conditions, manner and
procedure for the sale of socially owned apartments. The law does not
provide for a price adjustment for the amount of the paid contributions for
the construction of “socially owned” apartments and for development of the
construction land.

48. Section 2 provides that a decision to sell the (socially) owned
apartment will be issued by its owner (the State) within 30 days from the
day when this law enters into force.

49. Section 3 § 1 provides that the socially owned apartment may be
sold to the tenant of that apartment or to members of his family.

50. Section 3 § 2 provides that if the owner of the apartment (the State)
does not issue a decision to sell that apartment within the time limit
specified in Section 2, then the holder of tenancy right may within 30 days
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request the appropriate court to issue a decision in non-contentious civil
proceedings to replace the sale contract.

51. The law does not provide for a price adjustment for the amount of
the paid contributions for the construction of “socially owned” apartments
and for development of the construction land.

G. The 1977 Code of Civil Procedure (3axkon 3a napuuuna
nocmanka) applicable at that time

52. Section 384 provided that the filed appeal on points (pesusuja) of
law does not adjourn the execution of judgment against which it has been
filed.

53. Section 387 provided that parties may present new facts and
introduce new evidence in the proceedings only if these concern essential
violations of the provisions for civil procedure for which an appeal on
points of law is permitted.

54. Section 393 provided that the Supreme Court may dismiss an appeal
on points of law as unfounded if it determines that the grounds it must
examine ex officio, or which were included in the appeal, are ill-founded.

55. Section 395 § 1 provided that when the Supreme Court finds that the
substantive provisions of an act are wrongly applied by the lower courts, it
shall grant the appeal on points of law (pesusuja) and deliver a judgment on
the merits.

H. The 2001 Law on Ownership and Other Property Rights (3akon
3a CONCMEEHOCm U Opy2u CIMEapHu npaea)

56. Section 144 § 3 provides that the lawful acquiring of ownership over
a property does not have any bearing on the rights of other persons over that
property.

57. Section 148 § 1 provides that the ownership title over real estate
obtained by a legal act is acquired by recording that right (act) in the public
records for registering real estate rights unless otherwise provided by the
law.

58. Section 151 § 1 provides, inter alia, that the ownership title over a
real estate is acquired by virtue of the recording.

59. Section 151 § 2 provides that the removal of ownership title from the
public records, on the ground that the recording was incorrect, may be
initiated by an action within three years from the day when the real estate
was recorded.
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I. The 1986 Law on the Land Registry and Recording of Real
Property (3akon 3a npemep, kamacmap u 3anuuiyéare Ha
Heosudcnocmume) as amended in 1991

60. Section 5 provides, inter alia, that the Land Registry (/[porwcasen
3a600 3a 2eodemcku pabomu) is responsible for recording property rights
over real estates.

61. Section 50 provides, inter alia, that the Land Registry shall record
ownership rights over real estates.

THE LAW

I. PRELIMINARY REMARK

62. At the outset, the Court notes that the information that the applicant
had already bought the apartment in which he had been living was
submitted by the applicant and confirmed with documents provided by the
Government following the admissibility decision of 11 October 2001. It
expresses regret for not being furnished with the foregoing information prior
to the conclusion of the admissibility proceedings or within the specified
deadlines following these proceedings.

II. ALLEGED VIOLATION OF ARTICLE 1 OF PROTOCOL NO. 1

63. The applicant claimed to be a victim of a breach of Article 1 of
Protocol No. 1, which provides as follows:

“Every natural or legal person is entitled to the peaceful enjoyment of his
possessions. No one shall be deprived of his possessions except in the public interest
and subject to the conditions provided for by law and by the general principles of
international law.

The preceding provisions shall not, however, in any way impair the right of a State
to enforce such laws as it deems necessary to control the use of property in accordance

with the general interest or to secure the payment of taxes or other contributions or
penalties.”

A. The parties’ submissions
1. The applicant

64. The applicant complained under Article 1 of Protocol No. 1 that the
decisions of the Ministry of Defence and of the Supreme Court deprived
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him of the right to purchase an apartment with a price adjustment. He
submitted that as an army serviceman he had had to allocate 4.5-6% from
his salary for the construction of army apartments whereas civilians had had
to allocate only 2-4% for the construction of “socially owned apartments”.
In addition, 50% of his monthly rent had been paid to the civil Local
Housing Unit (“SIZ”).

65. The applicant submitted that in 1982 when he had consented to the
exchange of the apartments, all the apartments had been “socially owned”
thereby governed by the same statutory rules on the ownership. He had not
been aware of the risk that the rules might be changed. The statutory rules
on ownership had changed in 1992 when the ownership of “socially owned”
apartments had been transferred to a single housing-fund owned by the
State. The Ministry of Defence and the Ministry of Urban Planning and
Construction had only been vested with the right to manage the State
housing fund on behalf of the State.

66. The applicant further considered that since there had been a valid
law governing his rights in regard to the purchase of the apartment, i.e. the
Z.S.0.J.N.A., he could not have been deprived of this right on the basis of
the Government regulations.

67. The applicant submitted that the Government had not clarified why
the Z.S.OJN.A. had not been harmonised with the Constitution
immediately but had been applied for five years. It had also not been
clarified why the law had not been abrogated with the adoption of the
Z.P.S.0.S. In the applicant’s opinion it had been clear that the applicable
law 1n his case had been the Z.S.0.J.N.A. which had provided that the army
would make-up for the price difference for the purchase of the apartments
which had not been in its possession. The former Yugoslav Republic of
Macedonia had been one of the legal successors of the Socialist Federal
Republic of Yugoslavia (“SFRY”) thus, it took over its rights and
obligations. Moreover, under Section 134 of the Law of Defence and
Section 10 of the Agreement for Settlement of Claims and Obligations in
Respect of Real Property all other rights and obligations of the former
Yugoslav Army on the territory of the former Yugoslav Republic of
Macedonia in connection with real property had been transferred to the
Macedonian Ministry of Defence. Therefore, the Ministry of Defence had
been obliged to make-up for the price difference.

68. Finally, the applicant’s most recent submission is that he is still
being threatened with the enforcement of the Supreme Court’s judgment of
16 October 1997 even though he had purchased the apartment.

2. The Government

69. The Government submitted that Article 1 of Protocol No. 1 was not
applicable to the present case. It could not be considered that the applicant
had had a “legitimate expectation” to purchase an apartment at a reduced
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price on the ground that he had paid monthly contributions for the
construction of the military apartments and for the land planning. These
contributions had been paid by all the citizens of former Yugoslavia on the
basis of solidarity and most of them had never had the privilege to live in
“socially or army-owned apartments” and to purchase them.

70. Furthermore, taking into consideration the fact that the sale of the
apartment had involved a contractual relationship between the applicant and
the State, and that the only issue to settle in the instant case had been the
issue of the price, the Government considered that Article 1 of Protocol
No. 1 was not applicable to the facts of the case. At any rate, the applicant
had been entitled under the Z.P.S.0.S, to purchase the apartment where he
had been living as a tenant.

71. The Government maintained that the Z.S.0.J.N.A. had been an act of
the former Federation and, being incompatible with the 1991 Constitution, it
had been abrogated by a decision of the Constitutional Court. The
Government’s regulations issued in connection with the terms for sale of the
apartments transferred by the former Yugoslav army had also been
abrogated. Furthermore, even if it had not been abrogated, it would not have
applied in the applicant’s case. Although the applicant had been a former
army serviceman, the apartment in question had not been owned by the
former Yugoslav Army. Therefore, the Z.S.O.J.N.A. had not imposed any
obligations on the Government to sell the apartment to him at a price
reduced by the amount that he had paid for the construction of the military
apartments and land planning, as the owner of the applicant’s apartment had
been the Macedonian State.

72. They stated that the applicant had freely accepted the exchange of
the apartments as he had sought a bigger apartment, thereby freely accepting
the change in the ownership and the different statutory rules resulting from
that.

73. Finally, the Government’s most recent submission is that the
applicant had already bought the apartment, thus becoming owner of it.
They maintained that the “peaceful enjoyment of possessions” within the
meaning of Article 1 of Protocol No. 1 does not include the price of goods
subject to sale in commercial activities.

B. The Court’s assessment

74. The Court observes that the applicant has in fact become owner of
the apartment. It does not appear, from the information made available, that
the applicant’s continued ownership is under threat. The Government’s
position, reflecting the Supreme Court decision of 16 October 1997, is that
he had no right to buy at a reduced price. In essence the case concerns the
price applicable to the purchase and, at most, the applicant runs the risk of
being required to make good the difference. The Government have
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submitted that this does not fall within the scope of Article 1 of
Protocol No. 1.

75. The Court reiterates that the concept of “possessions” in Article 1 of
Protocol No. 1 has an autonomous meaning and that Article 1 of Protocol
No. 1 in substance guarantees the right of property (see Marckx v. Belgium,
judgment of 13 June 1979, Series A no. 31, pp. 27-28, § 63). A
“possession” within the meaning of the above provision may be either an
“existing possession” or a claim, in respect of which the applicant can argue
that he has at least a “legitimate expectation” of obtaining effective
enjoyment of a property right (see the Pine Valley Developments v. Ireland
judgment of 29 November 1991, Series A no. 222, p. 23, § 51). The
“legitimate expectation” may also encompass the conditions attaching to the
acquisition or enjoyment of property rights. For example in the case of Pine
Valley (cited above), the Court found that a legitimate expectation arose
when outline planning permission had been granted, in reliance on which
the applicant companies had purchased land with a view to its development.
The planning permission, which was later annulled rendering development
of the land impossible, was a “component part of the applicant companies’
property”. Similarly, where an applicant had leased land for a period of 22
years on payment of an annual ground rent with an option to renew the lease
for a further period at the expiry of the term and had erected at his own
expense buildings to sub-let for rent, the Court found that he had to be
regarded as having at least a “legitimate expectation” of exercising the
option to renew and this had to be regarded, for the purposes of Article 1 of
Protocol No. 1 as “attached to the property rights granted to him ... under
the lease” (Stretch v. the United Kingdom, no. 44277/98, § 35,
24 June 2003).

76. Turning to the present case, the Court recalls that in 1995, following
the decisions of the Municipal and Appellate Courts’ in his favour, the
applicant purchased from the Government the apartment in which he had
been living at a reduced price pursuant to the provisions of the Z.0.S.J.N.A.

77. The Court notes that the Z.0.S.J.N.A. was a federal law that had
remained in force in the respondent State until it was abrogated in 1996. It
provided for terms of sale of apartments granted for use by the former
Yugoslav Army to army servicemen, vesting to the latter the right to
purchase these apartments at a beneficial price, from which their monthly
contributions to the former army’s housing fund were to be deducted. These
beneficial purchase conditions were to be applied to all apartments,
irrespective of who formally owned them (the Federal Army or other State
bodies), the Army having an obligation to cover the price difference for the
apartments that had been owned by other State bodies (see paragraphs 14
and 39-42 above).

78. Later, following the conclusion of the S.P.O.V.P.N.T.R.M., the
Macedonian Ministry of Defence appears to have succeeded to all rights and
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obligations the former Yugoslav Army had had on the territory of the
former Yugoslav Republic of Macedonia, including the sale of army
apartments to army servicemen under the beneficial conditions of the
Z.0.S.JN.A. (see paragraphs 16 and 43-45 above). Although the
S.P.O.VP.N.T.RM. and the Governmental Regulation implementing it
(U.P.D.S.F.N.J.A.) had not explicitly imposed an obligation to make up the
price difference for the apartments that had belonged to State bodies other
then the Army (see paragraph 45 above), the Ministry of Defence had not
always applied the distinction in practice. Thus, in 1992 the Ministry of
Defence exchanged twenty of its apartments for six apartments that had
been owned by the State Housing Fund and inhabited by servicemen,
thereby making the latter apartments eligible for sale under the beneficial
conditions of the Z.0.S.J.N.A. (see paragraph 17 above). From the latter,
the Court deduces that for the six apartments in question the Ministry of
Defence agreed to undertake the obligation to pay the price difference for
their sale at a reduced price. The Government did not furnish any detail as
to the criteria concerning the said exchange of apartments.

79. Furthermore, the Court observes that in 1996 the Constitutional
Court abrogated the Z.0.S.J.N.A. and the U.P.D.S.F.N.J.A. without
retroactive effect (see paragraph 19 above). Thereby, the Constitutional
Court impliedly endorsed all purchases of apartments at beneficial prices
that had been completed prior to the issuance of the Constitutional Court’s
decision. The Court notes that the applicant had purchased the apartment in
which he had been living at a reduced price before the Constitutional
Court’s decision was issued. He had his sale contract with the Government
concluded on 4 September 1995, and authorised by a court on
29 September 1995, whereas the Constitutional Court’s decision was issued
on 26 June 1996 (see paragraphs 19 and 26 above).

80. In the circumstances, taking into account the applicant’s previous
contributions and the agreements in force at the time, the Court considers
that the applicant may be regarded as having a “legitimate expectation” that
the purchase of his apartment would be at a reduced price.

81. Notwithstanding that “legitimate expectation” however, in 1997 the
Supreme Court held that the applicant had no right to buy at the reduced
price, essentially as it did not consider that the former Yugoslav Republic of
Macedonia had succeeded to the obligations of the former Yugoslav Army.
While the Court has only a limited power to deal with alleged errors of fact
or law committed by national courts, to which it falls in the first place to
interpret and apply national law (see, most recently, Kopecky v. Slovakia
[GC], no. 44912/98, judgment of 28 September 2004, § 56, ECHR 2004-...),
it considers that the Supreme Court decision failed, without any
explanation, to take into account the pre-existing legal position and practice
(see, mutatis mutandis, latridis v. Greece [GC], no. 31107/96, § 58, ECHR
1999-10).
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82. As a result of that decision the beneficial condition attaching to the
applicant’s purchase of his apartment has been, apparently, invalidated and
he is liable to a claim to pay further sums of money. This may be regarded
as an unjustified interference with his peaceful enjoyment of his possessions
and there has therefore been a violation of Article 1 of Protocol No. 1.

III. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENTION
TAKEN TOGETHER WITH ARTICLE 1 OF PROTOCOL NO. 1

83. The applicant complained that he had been discriminated against in
comparison to some other former army servicemen who had purchased the
apartments at a reduced price, although they had not been owned by the
former Yugoslav Army, invoking Article 14 of the Convention in
conjunction with Article 1 of Protocol No. 1.

Article 14 provides:

“The enjoyment of the rights and freedoms set forth in [the] Convention shall be
secured without discrimination on any ground such as sex, race, colour, language,
religion, political or other opinion, national or social origin, association with a national
minority, property, birth or other status.”

84. Having regard to the finding of a violation concerning the
applicant’s right to the peaceful enjoyment of his possessions (see
paragraphs 74-82 above), the Court does not consider it necessary to
examine the allegation of a breach of Article 14 of the Convention taken
together with Article 1 of Protocol No. 1.

IV. APPLICATION OF ARTICLE 41 OF THE CONVENTION

85. Article 41 of the Convention provides:

“If the Court finds that there has been a violation of the Convention or the Protocols
thereto, and if the internal law of the High Contracting Party concerned allows only
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to
the injured party.”

A. Damage

86. In respect of pecuniary damages the applicant claimed 1,318,365
Macedonian denars (MKD) and 11,000 former German Marks (DEM). In
respect of non-pecuniary damages, he claimed between DEM 70,000 and
DEM 150,000, leaving the Court to determine the exact amount.

87. The Government submitted that the applicant had already purchased
the apartment at a reduced price in 1995.

88. Having regard to the exceptional circumstances of the case, in
particular the fact that the disputed judgment of the Supreme Court has
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never been enforced by the Government, the Court considers that the
finding of a violation constitutes in itself sufficient compensation for any
damage in the present case.

B. Costs and expenses

89. The applicant claimed to have spent DEM 1,000 for translation,
postage, and other administrative expenses. However, no documentary
evidence was submitted in this respect.

90. The Government did not comment.

91. According to the Court’s case-law, an applicant is entitled to
reimbursement of his costs and expenses only in so far as it has been shown
that these have been actually and necessarily incurred and were reasonable
as to quantum (see, among other authorities, Nikolova v. Bulgaria [GC],
no. 31195/96, § 79, ECHR 1999-11).

92. Since the applicant did not furnish any documentary evidence
showing that he had incurred any costs and expenses (bills of costs,
statements of fees, contract for representation, etc.), the Court does not
award any sum in this respect.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Holds that there has been a violation of Article 1 of Protocol No. 1;

2. Holds that it is not necessary to examine whether there has been a
violation of Article 14 of the Convention in conjunction with Article 1
of Protocol No. 1;

3. Holds that the finding of a violation constitutes in itself sufficient just
satisfaction for any damage sustained by the applicant;

4. Dismisses the remainder of the applicant’s claim for just satisfaction.

Done in English, and notified in writing on 24 February 2005, pursuant
to Rule 77 §§ 2 and 3 of the Rules of Court.

Vincent BERGER Bostjan M. ZUPANCIC
Registrar President



