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In the case of Cordova v. Italy (n° 2),
The European Court of Human Rights (First Section), sitting as a
Chamber composed of:
Mr C.L. ROzAKIS, President,
Mrs F. TULKENS,
Mr G. BONELLO,
Mrs N. VAIJIC,
Mrs S. BOTOUCHAROVA,
Mr A. KOVLER,
Mr V. ZAGREBELSKY, judges,
and Mr S. NIELSEN, Deputy Section Registrar,
Having deliberated in private on 17 October 2002 and 9 January 2003,
Delivers the following judgment, which was adopted on the last-
mentioned date:

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

9. The applicant was born in 1936 and lives in Naples.

10. In 1993 he worked as a prosecutor at the Palmi public prosecutor's
office.

11. At an election meeting in Palmi on 13 March 1994, Mr Vittorio
Sgarbi, a member of the Italian parliament, made the following speech:

“I had heard of Palmi because of the misdeeds of a prosecutor called Cordova, who
gave it its only claim to fame with the inquisition he conducted and is still conducting
there, while being defamatory of the South. I will pursue my fight against those judges
who are in cahoots [collusi] with the [political] parties, who just want to wage political
battles instead of defending justice. ... | remember something unacceptable ...: out of a
delusion of omnipotence and wish to dominate, this prosecutor sent two carabinieri ...
to seize the membership lists of the Rotary Club. Bugger off, Cordova, bugger off
[vaffanculo Cordova, vaffanculo]! You should not tolerate a judge spending your
money for his own greater glory, just to assert himself.”

12. At a second meeting, which took place in Palmi on 6 June 1994,
Mr Sgarbi made another speech, the following extracts of which are relevant
to the present case:

“The first town in Italy to do so, Palmi nominated a candidate for the 'Miss Italia'
competition, thus creating a contrast with that ugly mug Cordova, who has brought a
complaint against me ... You know there are some complaints I am proud of, but I
simply said something about this Mr Cordova which he knows is true, that he is
nicknamed 'bulldog' [mastino]; and I said he looked so much like an actor that he
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could play both the policeman and the police dog, and he brought a complaint against
me; I thought he didn't have much of a sense of humour, but I'm not worried about the
complaint, because if someone is happy to be nicknamed 'bulldog', and he really looks
a bit like one, it's hard to understand why he gets annoyed over one of my jokes; but,
to show how the national legal service take advantage of their power, he has brought a
complaint against me, and I've even been sent for trial.”

13. As he considered that his honour and his reputation had been
attacked by Mr Sgarbi's remarks, the applicant lodged a complaint for
aggravated defamation.

14. By an order of 15 December 1994, the Palmi public prosecutor's
office committed Mr Sgarbi for trial before the Palmi District Court and set
the hearing date for 6 March 1995. On the latter date the applicant joined
the proceedings as a civil party.

15. In a judgment dated 6 March 1995, the text of which was lodged
with the registry on 6 June 1995, the District Court gave Mr Sgarbi a
suspended sentence of two months' imprisonment, and ordered him to
compensate the applicant for the damage suffered, with quantum to be
determined at a civil trial. It also awarded the applicant an immediate
payment of 20,000,000 Italian lire (roughly 10,329 euros) to be offset
against the total award of damages.

16. The District Court began by stating that it had not considered it
necessary to stay the proceedings in order to seek the opinion of the
Chamber of Deputies. It was clear simply on reading the charges that the
remarks in issue had not been made in the exercise of parliamentary
functions; they were therefore not protected by the constitutional safeguard
of parliamentary immunity (Article 68 § 1 of the Constitution). In relation to
the merits of the case, the District Court observed that, leaving aside the
plainly wvulgar and insulting expressions (the word “vaffanculo” in
particular), Mr Sgarbi's allegations tended to depict the applicant as a self-
regarding prosecutor who used his office and public money exclusively in
pursuit of his own greater glory, and who did not serve the interests of
justice but those of certain political parties. In the circumstances, there
could be no doubt that Mr Sgarbi's allegations were defamatory. Although,
like any other citizen, he was entitled to criticise a member of the national
legal service, he should do so in polite terms and refer to objective and
precise facts, which he had not done. On the contrary, Mr Sgarbi had started
a personal quarrel by alleging, in an entirely unspecific and unjustified
manner, that the applicant had behaved unethically.

17. Mr Sgarbi appealed against that judgment. He applied for the
proceedings to be stayed and the file to be remitted to the Chamber of
Deputies. That application was founded on Article 2 § 4 of Legislative
Decree no. 116 of 1996 (as then in force), under which if a court rejects a
defence based on the applicability of Article 68 § 1 of the Constitution
pleaded by one of the parties, it is required immediately to forward a copy
of the file to the legislative chamber to which the parliamentarian belongs.
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Once the file has been forwarded the proceedings are thereby stayed until
the legislative chamber concerned has debated the issue. Such a stay may on
no account last for more than a total of one hundred and twenty days.

18. By a judgment of 28 March 1996, the Reggio di Calabria Court of
Appeal upheld the first-instance decision. In relation to the application for a
stay, it observed that the District Court had already remitted the file to the
Chamber of Deputies, which had thus had an opportunity to debate the
question of the applicability of Article 68 § 1 of the Constitution. Moreover,
the statutory time-limit of one hundred and twenty days had long since
expired.

19. Mr Sgarbi appealed on points of law.

20. By an order of 23 October 1996, the Court of Cassation stayed the
proceedings and ordered the file to be remitted to the Chamber of Deputies.
The question was first examined by the Immunities Commission (Giunta
per le autorizzazioni a procedere), which proposed a finding that the facts
on the basis of which Mr Sgarbi had been tried did not concern opinions
expressed in the exercise of his functions, and that Article 68 of the
Constitution was therefore not applicable.

21. On 22 October 1997, after a debate on the issue, the Chamber of
Deputies in plenary session rejected the Immunities Commission's proposal
by 197 votes to 154, with 60 abstentions.

22. In a written submission dated 26 February 1998, the applicant,
considering that the decision of the Chamber of Deputies had wrongly
encroached on the jurisdiction of the courts, requested the Court of
Cassation to raise a conflict of State powers before the Constitutional Court.

23. By a judgment of 6 May 1998, the text of which was lodged with the
registry on 17 July 1998, the Court of Cassation quashed the judgments of
the Reggio di Calabria Court of Appeal and the Palmi District Court,
declaring them null and void on the ground that the accused had been acting
in the exercise of his parliamentary functions.

24. The Court of Cassation observed that two interests enshrined in the
Constitution were in conflict: on the one hand, the autonomy and
independence of Parliament, and, on the other, the right of all citizens to ask
the courts to uphold their right to have their reputation protected. A
resolution by which a legislative chamber recognised that a certain act or
statement was covered by Article 68 § 1 of the Constitution halted all
criminal, civil or administrative proceedings against the parliamentarian
responsible for that act or statement, and therefore resulted in the first
interest prevailing over the second. Such resolutions could not be quashed
by the ordinary courts. However, the courts could raise a conflict of State
powers before the Constitutional Court if they considered that, in the
particular circumstances of a given case, Parliament had wrongly exercised
its powers, arbitrarily encroaching on and restricting the institutional
jurisdiction of the courts.
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25. In the opinion of the Court of Cassation, the resolution of the
Chamber of Deputies of 22 October 1997 had been neither arbitrary nor
manifestly unreasonable. Although it had widened the protection afforded
by Article 68 § 1 of the Constitution to cover views expressed outside the
ambit of parliamentary activities in the strict sense, a broad interpretation of
the concept of “parliamentary functions” encompassing all politically
inspired acts, even those occurring outside Parliament, had often been
adopted in the past, and was not per se manifestly contrary to the spirit of
the Constitution. The Chamber of Deputies had thus been entitled to opt for
such an interpretation without thereby exceeding its powers. Accordingly,
the Court of Cassation considered it unnecessary to raise a conflict of
powers before the Constitutional Court and quashed Mr Sgarbi's conviction.

II. RELEVANT DOMESTIC LAW AND PRACTICE

... [The relevant domestic law and practice are set out in Cordova v. Italy
(no. 1), also reported in this volume]

THE LAW

II. ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION

35. The applicant contended that the procedure before the Court of
Cassation had been lacking in fairness. He relied on Article 6 § 1 of the
Convention, the relevant parts of which provide:

“In the determination of his civil rights and obligations ..., everyone is entitled to a
... hearing ... by [a] ... tribunal ...”

B. The Court's assessment

... [For the Court's reasoning as to the existence of an interference and its
aim, see Cordova v. Italy (no. 1), also reported in this volume, §§ 48-56]
3. Proportionality of the interference

58. The Court must assess the contested limitation in the light of the
particular circumstances of the case (see Waite and Kennedy v. Germany
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[GC], no. 26083/94, § 64, ECHR 1999-]). It observes in this respect that its
task is not to review the relevant law and practice in abstracto, but to
determine whether the manner in which they were applied to or affected the
applicant gave rise to a violation of the Convention (see, mutatis mutandis,
Padovani v. Italy, judgment of 26 February 1993, Series A no. 257-B, p 20,
§ 24). In particular, it is not the Court's task to take the place of the domestic
courts. It is primarily for the national authorities, notably the courts, to
resolve problems of interpretation of domestic legislation (see, among other
authorities, Pérez de Rada Cavanilles v. Spain, judgment of 28 October
1998, Reports 1998-VIII, p. 3255, § 43). The Court's role is confined to
ascertaining whether the effects of such an interpretation are compatible
with the Convention.

59. The Court observes that the fact that a State confers immunity on the
members of its parliament may affect the protection of fundamental rights.
It would be incompatible with the purpose and object of the Convention,
however, if the Contracting States, by adopting a particular system of
parliamentary immunity, were thereby absolved of their responsibility under
the Convention in relation to parliamentary activity. It should be borne in
mind that the Convention is intended to guarantee not rights that are
theoretical or illusory, but rights that are practical and effective. This is
particularly so of the right of access to a court, in view of the prominent
place held in a democratic society by the right to a fair trial (see Ait-
Mouhoub v. France, judgment of 28 October 1998, Reports 1998-VIII,
p. 3227, § 52). It would not be consistent with the rule of law in a
democratic society or with the basic principle underlying Article 6 § 1 —
namely that civil claims must be capable of being submitted to a judge for
adjudication — if a State could, without restraint or control by the
Convention enforcement bodies, remove from the jurisdiction of the courts
a whole range of civil claims or confer immunities on categories of persons
(see Fayed v. the United Kingdom, judgment of 21 September 1994, Series
A no. 294-B, pp. 49-50, § 65).

60. The Court reiterates that, while freedom of expression is important
for everybody, it is especially so for elected representatives of the people;
they represent the electorate, draw attention to their preoccupations and
defend their interests. In a democracy, the parliament and comparable
bodies are the essential fora for political debate. Very weighty reasons must
be advanced to justify interfering with the freedom of expression exercised
therein (see Jerusalem v. Austria, no. 26958/95, §§ 36 and 40, ECHR
2001-1II).

61. Accordingly, parliamentary immunity cannot be regarded in
principle as imposing a disproportionate restriction on the right of access to
a court as embodied in Article 6 § 1. Just as the right of access to a court is
an inherent part of the fair trial guarantee in that Article, so some
restrictions on access must likewise be regarded as inherent, an example
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being those limitations generally accepted by the Contracting States as part
of the doctrine of parliamentary immunity (see A. v. the United Kingdom,
no. 35373/97, § 83, ECHR 2002-X, and, mutatis mutandis, Al-Adsani v. the
United Kingdom [GC], no. 35763/97, § 56, ECHR 2001-XI).

62. In this connection it is worth noting that the Court has previously
found that an immunity attaching to statements made in the course of
parliamentary debates in the legislative chambers and designed to protect
the interests of Parliament as a whole, as opposed to those of individual
parliamentarians, was compatible with the Convention (see A. v. the United
Kingdom, cited above, §§ 84-85).

63. The Court notes however that in this case Mr Sgarbi's statements,
having been made at an election meeting and therefore outside a legislative
chamber, were not connected with the exercise of parliamentary functions in
the strict sense, and seem to be more consistent with a personal quarrel. In
such circumstances it would not be right to deny someone access to a court
purely on the basis that the quarrel might be political in nature or connected
with political activities.

64. The Court takes the view that the lack of any clear connection with
parliamentary activity requires it to adopt a narrow interpretation of the
concept of proportionality between the aim sought to be achieved and the
means employed. This is particularly so where the restrictions on the right
of access stem from the resolution of a political body. To hold otherwise
would amount to restricting in a manner incompatible with Article 6 § 1 of
the Convention the right of individuals to have access to a court whenever
the allegedly defamatory statements have been made by a parliamentarian.

65. Therefore the Court considers that the decisions to quash all rulings
favourable to the applicant and to freeze all other proceedings brought to
protect his reputation did not strike a fair balance between the requirements
of the general interest of the community and the need to safeguard the
fundamental rights of individuals.

66. The Court also attaches some significance to the fact that the
resolution of the Chamber of Deputies on 22 October 1997 left the applicant
with no reasonable alternative means of effectively protecting his
Convention rights (see, by converse implication, Waite and Kennedy, cited
above, §§ 68-70, and 4. v. the United Kingdom, cited above, § 86). The
Court of Cassation's refusal to raise a conflict of State powers before the
Constitutional Court prevented the latter from ruling on the compatibility
between the resolution in issue and the jurisdiction of the courts. In this
connection it should be noted that there have since been developments in the
Constitutional Court's case-law on the issue, and that it now considers it
wrong for immunity to extend to statements lacking any substantial
connection with prior parliamentary activities which the parliamentarian
concerned could be thought to be relaying (see paragraphs 30, 31 and 45
above).
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67. In the light of the foregoing, the Court finds that there has been a
violation of the applicant's right of access to a court guaranteed by Article 6
§ 1 of the Convention.

FOR THESE REASONS, THE COURT UNANIMOUSLY

2. Holds that there has been a violation of Article 6 § 1 of the Convention;

Done in French, and notified in writing on 30 January 2003, pursuant to
Rule 77 §§ 2 and 3 of the Rules of Court.

Seren NIELSEN Christos ROZAKIS
Deputy Registrar President



