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Y cnpasi «KoBaJub nporu YKpainu»
€Bporneiicbkuii cyn 3 npaB moguHu (Ilepma cekmist) (mani — Cyn),
3aCiIaf04M MajiaToro, 0 CKJIAy SKOi yBIAIIUIH:

. K. JI. Po3akic (C. L. Rozakis), I'oJioBa,

. JI. JIykaiinec (L. Loucaides),

nani @. Twakenc (F. Tulkens),

. B. BytkeBuu (V. Butkevych),

nani H. Baxuua (N. Vajic),

. A. Kosuaep (A. Kovler),

nani E. Taiinep (E. Steiner), cyani,
ta naHi C. Hinbceen (S. Nielsen), 3actynuuk Cexkperaps cekuii,
micist 0OTOBOpEHHS 3a 3auMHeHNMH aBepumMa 28 BepecHs 2006 poky
MIOCTAHOBJISIE TaKe PIIEHHS, 0 OYJI0 YXBaJICHO IIOTO JIHS:

MPOLIEJIYPA

1. CmopaBy mnopymeno 3a 3asgBoro (Ne 65550/01), momaHoro mpoTH
VYkpainu no Cyny BignoBimHo a0 cratti 34 KoHBeHINii mpo 3aXuCT MpaB
JIOJIMHU 1 OCHOBOMOJIOKHUX CcBOOOM (manmi — KoHBeHIIis) rpoMaissHUHOM
Vkpainu 1. Bacunmem ['aBpunoBmuem KoBamem (mami — 3asBHUK) 12
#0BTHsI 2000 poky.

2. 3asBuuka mnpenctaBmstm 1. C. JlyHikoBebkuid 1 m. A. BakyneHko,
aJIBOKaTH, IO MPaKTUKYIOTh Yy HauTepi Ta B YkpaiHi BiAmoBimHO. Ypsn
VYkpaiau (manmi — VYpsaa) OpeAcTaBsuid Horo YTOBHOBaXKEHi, maHi 3.
BbopTHOBChKa Ta maHi B. JIyTkoBchbKa, 3acTynmHUK MiHICTpa FOCTHILI.

3. 3asBHHK CTBEpP/KYBaB, II0 YMOBU WOTO yB’SI3HEHHS, BiJICYTHICTb Ha-
JIKHOTO JIKyBaHHS Ta MeAu4yHOi nomomoru y mepion 3 30 nucromana
1998 poky no 8 uwepBHa 2000 poxky Oyaum TakUMH, IO NPUHIKYBAIH
TAHICTE 1 cynepeumsd monokeHHsM cTarti 3 KonBenii. Bin Takox
CTBEpKYBaB, IO Y HbOro He Oyno e(peKTHBHUX 3acO0IB IOPHIUYHOTO
3aXUCTY IMOJO HOro CKaprd BIANOBIZHO 1O CTaTTi 3, IO CyHepedyHTb
ctarti 13 KonBenmii. binbie Toro, BiH CTBEp/IKYBaB, 110 OyJI0 MOPYIICHO
nyHKT 1 crarri 6 KoHBeHIii, OCKIJIbKM TPOBADKEHHS Yy CIpaBi IIOAO
3BEpHEHHS 3aCTaBH B JIOXOJl JIEP>KaBH, CIUIAUYCHOT APYKHHOIO 3asBHUKA 3a
Horo 3BiIIbHEHHS, O0yJI0 HECIIPaBEATUBUM.

4. 3asBy Oyno nepenano no [Apyroi cexuii Cyny (myHkT 1 mpasuiia 52
Pernamenty Cymy). 31 ckiaay cekIlii BiIOBIIHO 10 MyHKTY 1 mpaBuia 26
Pernamenty Cyny Oyno cTBOpeHO nanary, sika po3risijana ciupaBy (IyHKT 1
cratti 27 KonBeHnitii).

5. Yxgsanoro Bix 30 6epesns 2004 poxy Cyn BU3HAB 3asBy 4aCTKOBO
MPUUAHSITHOIO.

6. 3agBHUK 1 YA Hagamu CBOI 3ayBaKCHHS IOJI0 CYTi cripaBH (IIyHKT
1 mpaBuna 59 Pernamenty Cyny). Ilicnst koHCymbTamiid 31 CTOpOHAMHU
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najaTa BHpIIIWJA, [0 HEMae HEOOX1THOCTI B OpraHi3allli CiyxaHHsS 100
cyti cnpaBu (nmyHKT 3 mpaBuna 59 Permamentry Cyny in fine). CtopoHn
HaJajy BIJANOBIII y MUCbMOBIN (hOpMI Ha 3ayBakKeHHSI OJIMH OJIHOTO.

7. 1 nucronana 2004 poxy Cya 3MiHUB CKJIaJ] CBOIX CeKIii (myHKT 1
npaBuia 25 Pernmamenty Cyny). CripaBy OyJio mepeaaHo 10 HOBOCTBOPEHOI
[Tepmoi cexii (myHkT 1 mpaBuia 52 Pernamenty Cyny).

DPAKTH

I. OBCTABUHMU CITPABU

8. 3asBHUK HapoauBcs 28 kBiTHS 1951 poky 1 Ha Ll yac MPOKUBAE y
M. Kuesi.

A. BinnoBinHuii nepiox nepedyBaHHs 3assBHMKA il BAPTOIO

9. 29 nucronana 1997 poky I'enepanbHa npokyparypa Ykpainu (nani —
I'TIY) 3aTpumana 3asiBHHKa 3a MM1103pOI0 Y BUMHEHHI [TOCAI0BOTO MiJJIOTY.

10. 30 nucronmana 1997 poky HawanbHuMk ynpaBminaa [TIY (mami —
HAYaJIbHUK YMPaBJIIHHS) BUHIC TOCTAHOBY IPO B3SITTA 3asBHHKA ITiJ1 BapTy,
OCKIUJIBKU 1CHYBaB PU3MK TOTO, IO BIH MOXE YXMJIUTHUCS BiJ MPaBOCYIs Ta
NEPELIKOAUTH PO3CIITyBaHHIO CIIPABU.

11. 2 rpyaus 1997 poky HayaidbHHMK BiAJUTy BHHIC ITOCTAHOBY IIPO
3aCTOCYBAHHS 3all001KHOIO 3aX0/1y Y BUIJISL B3ATTS 3asBHMKA IT1J1 BapTy Ta
HampaBieHHs #oro no caigyoro izonmsatopa YMBC y JKutomupcebkiii
obnacrti (mam — CI30).

12. 29 uyepBHs 1998 poky I'TIY BuHecna MOCTaHOBY MpO 3BIIbHEHHS
3asBHHMKA I 3aCTaBy, OCKUIbBKM OyJO HEMOXJIMBO 3a0e3MeyuTH HomMy
HaJICKHUN METMYHUI OIS HiJ BapToro. 3asiBHUKA OYJI0 3BUILHEHO.

13. 20 xoBtHsa 1998 poxky I'TlY, 3HailmoBmIM HOBI JO0Ka3H, IO
HiATBEP/KYBAJIM y4acTh 3asBHUKA Y HE3aKOHHMX OIeEpallisiX 3 BaJIOTOIO Ta
3JI0B)KMBAHHSI BJIJI010, TOPYIINJIAa KPUMIHAJIBHY CIIPaBY.

14. Toro x aus ['TIY canHkiioHyBana B3STTs 3asiBHUKA IiJ BapTy Ha
MiJICTaBl TOTO, IO BiH MEPEIIKOKAaB PO3CIIyBaHHIO HOro KpUMIiHAJIbHOT
JisUIbHOCTI. 3asiBHUKY OyJIO BHCYHYTO HOBI 3BHHYBAa4Y€HHS Y BYMHEHHI
IHIUX TsOKKUX 37m0unHiB. ['TIY caHKIlOHyBana mepeBeeHHs 3assBHUKA J10
ciigdoro 3oisaropa Ciyx6u 6e3nexu Ykpainu (nam — CI30 CBY). Toro
X JTHS 3asBHUKa OyJio momimeno g0 CI30.

15. 27 mucromana 1998 poky Ileuepcekuii paiionHuii cyn M. Kuesa
ckacyBaB nocranoBy ['TIY Big 20 >xoBTHs 1998 poky Ta 3MiHMB 3a11001KHUI
3axiJl 110710 3asiBHUKA HA MiAMUCKY PO HEBUI3/. 3asiBHUKA OYyJIO 3BUIbHEHO.

16. 30 mucronaga 1998 poky 3acTynHuk I'eHepalbHOTO IpPOKypopa B
HOPS/IKY Harjsily BHiC IpoTecT Ha yxBaiy Iledepcbkoro pailoHHOro cyay,
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BUMAararm4u ii CKaCyBaHHs, OCKUIBKM OCTaHHs HE BiJNOBijana (pakTHIHUM
oO0CTaBHHAaM CIIpaBH Ta Cylepedmsia BilOBIIHOMY 3aKOHO/1aBCTBY.

17. KwuiBcbkMil MICBKUH CyJ 33J0BOJIbHMB MPOTECT 3aCTyIHHKA
I'enepanbHOrO mpokypopa Ta 30 nucromaga 1998 poky, ckacyBaB yxBally
[Teyepcrkoro paitonHoro cyay M. Kuesa Big 27 nuctonaga 1998 poky. Toro
x qas ['TIY BUHecna mocTaHOBY IMPO 3aCTOCYBAHHS 3aro0iKHOTO 3aX01y Y
BUIJISAJII B3SATTS 3asiBHHUKA M1 BapTy. 3asiBHUKA OyJi0 HETailHO 3aTPUMAaHO Ta
nocrasieHo go CI30 CBY.

18. 3 cepnst 1999 poky KuiBcbkuil MiCbKUi Cy/1 BUPIIIUB HE 3BUIBHATH
3asBHUKA 3-mia Baptu Ta mepeBectu Horo 3 CI30 CBY gno cuiguoro
13omsTopa KuiBepkoi o6macti Ne 13 (mani — CI30 Ne 13) y 3B7s3Ky 3 TUM,
110 3asBHUK MOTpeOyBaB CHeliadbHOI MEIUYHOI TOTIOMOTH, SIKy HE MOXHa
oyno 3abesneuntu y CI30 CBY. 3asBHuka yrpumyBanu y CI30 Ne 13 3 3
ceprHa 1999 poky no 6 uepsHs 2000 poky.

19. 6 yepBHs 2000 poxy 3asiBHHKA NepeBenH 10 MEHChbKOiI BUIIPaBHOL
KoJIOHIi. be3nepeuyHuM € ToW (axT, 110 3asgBHUK IMOYaB BiOYBaTH CBOE
nokapanHs 8 yepBHs 2000 poky, ToOTO 3 1HA Horo MpuOyTTS 10 MEHCHKOI
BUIIPABHOI KOJIOHIT, I BiH [T0YaB CTAL[IOHAPHO JIIKYBaTHCh Y MEIYaCTHHI.

B. PimeHHsi 1040 CTATHEHHS1 3aCTaBM B JIOXO[ [epP:KaBU
Ta Oro neperysjy

1. Ilepuie piwenns wo0o cmsacHeHHs 3acmasu 8 00X00 0epHCaABU

20. 23 1 26 uepBHs 1998 poky npyxuHa 3asBHHKA, naHi Jlapuca M.
KoBaisib, BHecsia cymy y po3mipi 500 000 rpusenp Ha nemnosut I'TIY sk
3acTaBy JJIsl IOJAJIBIIOTO 3BIIbHEHHS 3asIBHUKA'.

21. 29 uyepBHs 1998 poky 3acTynHuK HauyanbHuKa yrpasiaiHasa [TIY 3
po3cililyBaHHs OCOOJMBO B@XJIMBUX CIpPaB BHHIC IIOCTaHOBY IIpO
3BUIbHEHHS 3asBHUKA IIiJ{ 3aCTaBy, OCKUIBKM IIiJl Yac TPUMaHHS 3asBHUKA
miJ BapTor OyJ0 HEMOXIJIMBO HaJaTh HoMmy HeoOXxinHe jikyBaHHs. Lo
MIOCTaHOBY OyJIO IMOTOJKEHO 3aCTYNMHUKOM [ 'eHepanbHOro mpokypopa. Y
3B’3KYy 3 LIUM DIIIEHHSAM 3asgBHHUKY OyJI0 3200POHEHO BUDKIKATH 32 MEXI
VYxkpainu. Toro >x ans mani KoBanp miamucana 3asBy, B SIKiii BOHa
HIATBEpKYyBajia, MO ii OyJ0 NpoiHPOPMOBAHO MPO YMOBU 3acTaBH Ta
MOKJTUBICTH KOH(}icKallii cymu. 3asBHUK MiANNCAB TAKUI caMUi JOKYMEHT.

22. 9 BepecHss 1998 poky 3asdBHMK, SK CTBEPAKYBalOCh, BHIIAJKOBO
3ycTpiB  onxHoro 31 cBiakiB, 1. O.boromonosa, Ha ILleHTpambHOMY
3ami3HUYHOMY Bok3am M. KueBa. Ilig wac 3ycTpiul BiH, OYEBHUAHO,
nonpocuB 1. O. boromosnioBa ckazaTd CliJ4UM OpraHaM, IO IUIaTHA 3a

! 3asBHHK CTBEPIXKYBaB, 110 HA Yac BHECEHHS KOIITH ¥ po3Mmipi 500 000 rpuBeHs CTAHOBUIIH TIPUOITH3HO

250 000 nonapie CIIA (nmpubmmzso 196 900 eBpo).
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KBapTHPYy, SIKy BIH HaJaB 3asBHUKY, OyJia TPOBEJCHA HE B 1HO3EMHIN
BJIIOTI, @ B YKPaiHCBKUX IPUBHSX.

23. 12 xoBtHs 1998 poky caiquumii ['TIY orpumas Big 1. O. boromonosa
iHpOopMaIlito, 0 3asABHUK 3ycTpiB Horo 9 BepecHst 1998 poky i HamaraBcs
BIUTMHYTH Ha HOTO CcBigueHHs. Lle Oymo mi3HiIe maTBepKEHO IPYKUHOIO
cBigka (mani TuiieHko), sSka MOBIAOMUIA CIIAYUM OpraHaM, IO 3asBHUK
MOTPOXKYBaB IMOPYIIUTH KpHMiHAJIbHE TIPOBA/DKCHHS TPOTH Hei 1
n. O. boromosnoBa 3a He3akoHHI omepaiii 3 BamoTow. Criguuii 37iiiCHUB
ayJio3amuc JOMUTY 1 3poOuB cTeHorpadiyHUil 3amMuc AOMUTY Ta CBITYEHb
naHi TUIEHKO.

24. 20 xoBTHA 1998 poky I'TIY posnouana kpuMiHajabHE pPO3CIIiIyBaHHS
CTBEpPKYBAaHMX HE3aKOHHHMX OIEepaliii 3 BaJIOTOI0 Ta 3JIOBXKUBaHHA
BIa010. TOoro » JHS 3aCTyNHHUK [ 'eHepaabHOro mpoKypopa CaHKI[IOHYBaB
B3SATTS 3asBHUKA IIiJ] BapTy B 3B’S3Ky 3 TUM, IO BiH MEPELIKOJKAB
PO3CIIIIyBaHHIO 3JIOYMHIB, MOPYIIMB 3000B’si3aHHS, B3ATI MiA  4ac
3BUIBHEHHS 3-MiJ BapTu, i OyB OOBHHYBadeHUH y TSKKUX 3704MHax. Bin
TaKO0Xk CTBEP/KYBaB, 1110 3asBHUKY OYJIO Mpeja’ IBJI€HO HOBI OOBUHYBAauEHHS
B IHIIUX TSKKUX 370YMHAX.

25. 4 nucronana 1998 poky agBokatu 3asiBHHKa ocKapkuiau 1o Ileuep-
CHKOT0 PallOHHOIO CyAy CaHKIIIO MPOKypopa MpO B3STTA 3asBHUKA Iij
BapTy, CTBEPKYIOUHM, IIO BOHA Oyja HE3aKOHHOIO, Ta MOCHUJIAIOYMCh Ha
ICTOTHE MOTIpIIEHHS CTaHy Horo 370poB’s. BoHM cTBepKyBaiu, IO
BHUCHOBKM IIONEPEAHBOIO MEAUYHOTO OrjsAy Oynu MiATBEpKeHl 2
mucronazaa 1998 poky.

26. 27 mucromaga 1998 poxy 3a ckaprow 3asBHUKa lledepchkuit
paiionHuii cyn ckacyBaB noctanoBy ['TIY Big 20 xoBTHs 1998 poky. Toro
x Ha ['TIY 3minuna 3ano0ikHUM 3axi Ha NIAMUCKY PO HEBUi3A. 30KpeMa,
CyJl IOCTaHOBUB:

«...20 sxoBTHs 1998 poky crocoBHo KoBans B. I'. 6yna nmopyniena kpuMiHalibHa
crpaBa 3a O3HaKaMM 3JI0YMHIB, mependaueHux 4. 2 cr. 165 T1a 4. 2 cr. 80
KpuminansHOro konekcy YkpaiHu, i B el ke JeHb BiH OyB NPHUTATHYTHH K
00BHHYBaYCHHI Y BYMHEHHI 3J109MHIB, Nlepeadadenux 4. 2 ct1. 80, u. 2 cr. 165 Ta 4.
1 cr. 172 KpuminansHOTO KOIeKkcy YKpaiHW, Ta JONUTAHUH SIK OOBHHYBauCHHUH 3a
BKa3aHNMH CTaTTSIMH.

20 xoBTHS ciiguuM Oyna MpHUiHATAa NMOCTaHOBA MPO B3ATTA mmin BapTy B.T.
Kogas.

Sk BOauaeThcs 3 PpIlICHHS CIIAYOro, MiACTaBaMHU Ui B3SATTS IiI BapTy
B.T.KoBans ciyryBajgo Te, IO BiH OOBHHYBauyeTbCs Yy BYHMHEHHI TSDKKHX
3JI0YMHIB, 1 Mipy 3al001KHOTO 3aX0/1y HOMY 00paHO 3 ypaxyBaHHSIM HEOE3Ne4HOCTI
UX 3J0YMHIB, a TaKOX Te, IO, NepeOyBaroud Ha BOJI, BiH MEPENIKOKaB
BCTAHOBJICHHIO ICTMHH Yy CIIpaBi, rpy00 MOpYLIyIOuM B3sTi Ha cebe 3000B’s13aHHA
11010 HAJISSKHOT ITOBEIHKH.

..JIpencraBauk ['eHepanbHOI mNpOKypaTypw, Ha OyMKY CyAy, HE HajaaB
MEPEeKOHJIMBHUX JI0Ka3iB Toro, mo B.T. KoBanp yxwisiBcs Bix BUKOHAHHS BHMOTH
3’SBUTHCS IO CIAYUX OpraHiB abo poOWB CIpoOHM BIUIMHYTH Ha Xix ciifcTtea. Y
MaTepiaiax CIpaBH BiICYTHI JOKa3W BUIIE3a3HAYEHUX (DAKTIB...
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ITocunanns I'enepanbHOi nmpokyparypu Ha Te, mo B. I'. KoBane mpononysas
cigkam JI. [I. Tumenxko ta O. . boromonoBy 3MiHUTH ITOKa3aHHA B Till YaCTHHI, IO
BOHU TIPOBOAMIIN PO3PaXxyHOK 3 HUM MPHU MPOJAXi KBAPTUPU B 1HOZEMHIHN BaIOTI,
HE MOXYTb OyTH pO3I[iHEHI CyJOM SK Taki, II0 Malld BIUIMB Ha XiJ CJiJCTBa,
ockinbku B. I'. KoBanb 3ycTpiBes 3 BKa3aHUMH 0COOaMHU BUIAJKOBO 1 HE HAIOJISATaB
HAa 3MiHI CBimYeHp HEX CBiaKiB. MOro pexoOMeHIAIii rOBOPHTH CIIZYOMY MpO
pPO3paxyHOK B HaliOHAIBHIM BaJIOTi, SIK II€ BHUIUIMBAE 3 IPOTOKOJIB JIOMUTY
BKa3aHHX 0OCi0, MaJTl KOHCYJIBTATUBHUMA XapaKkTep.

Cyn He oTpuMaB iHmHUX Joka3iB Toro, mo B.T. KoBamnp BrumBaB Ha Xif
CIIJICTBA UM TEPEIIKO/KaB BCTAHOBIICHHIO ICTHHH y CIpaBi ab0 MOpYIIyBaB iHII
B34T1 Ha ceOe 30008’ I3aHHA I0I0 HAJEKHOT ITOBEIIHKH. ..

Takox Cyn BBakae, mo craH 370poB’s 1. KoBans He Oyiio B35STO 1O yBard,
KOJIH OyII0 IPUHHATO PIICHHS PO 3aCTOCYBAaHHS 3aII001KHOTO 3aXOy...

...Ha TJCTaBi BUINEBHUKJIAJICHOTO Ta Kepyouuch crarrero 2364 KpuminambHo-
MPOIECYAIBHOTO KOJIEKCY YKpaiHu, Cy.l

IMTOCTAHOBJIAE:

...CKacyBaTH CaHKLIIO TpO B3ATTA WiA BapTy, sSKa BHUJIAHA 3aCTYIHUKOM
I'enepansHOro npokypopa Yxpainu 30 xxoBTHS 1998 poky...»

27. 30 nmuctonazna 1998 poky 3acTynHuK I'eHepanbHOro MPOKypopa BHIC
MPOTECT PO Teperyisa yxBainu l[ledepchbkoro pailoHHOTO CyIy B MOPSIKY
HarMsioy, BHMAaraloyd CKacyBaTH 1i, OCKUIbKM BOHa HE BiJIOBigana
(bakTHIHUM 00CTaBHHAM CIIPABH Ta CyTepEUria 3aKOHOIaBCTBY.

28. Toro x mus mpe3uAaiss KuiBChbKOro MiCbKOTO Cyay 3aJ0BOJIBHHIIA
MPOTECT 3acTyNMHHUKA [ €HepalbHOTrO MPOKypopa Ta CKacyBaja MOCTAHOBY.
Toro x nus ['TIY BuHecna MOCTaHOBY MPO B3SATTS 3asBHHUKA Wi BapTy. Y
3B’SI3KY 3 IIUM 3asiBHHKa OyJI0 HETaifHO 3aTpuMaHo i1 gomnpasieHo no CI30
CBY. 3okpema, KuiBcbkuii MicbKuil CyJ] TOCTAaHOBHUB:

«...3 mpoTokony nonuty cBigka O. I. boromonoBa BUIHO, IO B mepiojl, KOIH
crocoBHO 1. KoBans misuta mipa 3amo0iKHOTO 3aX0ly y BUTIISAL 3aCTaBH (BEepECCHb
1998 poky), m. KoBanmps 3yctpiuaBcss 3 1. boromMonoBuM i MpocWB HOTO 3MiHUTH
CBiZTYEHHS MO0 BANIOTH, KOO BiH pO3paxyBaBcs 3a MpUAOaHy HUM KBapTHPY, IO
MOIJIO BIUIMHYTH Ha BCTaHOBICHHA B [Hisx 1. KoBams ckmagy 37104uHy,
nependavgenoro y 4. 2 cr. 80 KpumMinansHOTo Kogekcy YKpaiHu.

3Baxkatoun Ha crpoOy 1. KoBansi BIJIMHYTH Ha XiJ CHICTBAa Ta y 3B 53Ky 13
3BHHYBA4Y€HHSM HOT0 y CKOEHHI TSDKKUX 3110unHiB 20 sx0BTHs 1998 poky n. Kopasiro
Oyna 3MiHeHa Mipa 3a1o01>)KHOT0 3aX0/1y 13 3aCTaBU Ha B3STTS IiJ] BapTYy.

[Cyn BimmoBiHO]

IMTOCTAHOBJIAE:

CkacyBaTtu nioctaHoBy cyani [ledepcpkoro paifoHHOTO cyny Bix 27 nucromana
1998 poky mpo ckacyBaHHSI CaHKIIiT 3aCTyITHHUKA [ eHepasHOTO IPpOoKypopa YKpaiau
Ha B3aTTs B. I'. KoBans mig BapTy».

29. llopanpmii ckapru 3asiBHHUKA, mojaHi 10 ['onoBu BepxoBnoro Cynmy
VYKpaiHu, B IKMX BiH IPOCUB BHECTU MPOTECT Y NOPSIKY HAIMIALY HA yXBally
KuiBcbkoro micbkoro cyay, Oynu BiaxuieHi 13 ciuns 1999 poky sk
HEOOIPYHTOBaHI.
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30. 19 ciyas 1999 poxy cmigumit ['TIY BimMoOBUBCS HOPYLIUTH
KPUMIHAJBbHY CIIpaBy IOJO 3asBHMKA 3a ()aKTOM NPUMYIITYBAaHHS CBIJIKIB
JI0 J1a4yl HEeMpaBIWBUX CBITYEHBb, OCKIIBKM WOTO Jii HE MICTHIU CKJIAIy
3mounHy, mnependadeHoro crarrero 180 KK. Aynmiozanuc cBigdyeHb
1. boromosnosa 3uumeno 3 Gepesns 1999 poxy Ha mifcTaBl TOro, 10 B
HbOMY Oulbllle He OyJ0 HEOOXIAHOCTI, OCKUIBKM KPHUMIHAJbHY CIIpaBy
ctocoBHO 1. boromonoBa Oyno 3akputo. Lle pimeHHs IpyHTyBajiocsi Ha
crartax 811 131 KIIK Vkpainu.

31. 27 tpaBHs, 1 uepBHs 1 4 uepBHA 1999 poky 3asBHUK, HOro Ipy>KuHA
1 agBOKaTH 3BepTaINCh 10 KUIBCHKOro MICHKOTO CyIy 3 KIOMOTAHHSM IIPO
3MiHY 3a11001’)KHOTO 3aX0/ly CTOCOBHO 3asBHHMKA Ha MiAMUCKY PO HEBUI3N, a
TAaKOXX IpO MpHU3HAYEHHA MeauuHoi excrnepTusu. Kiomotanus Oynu
BigxwieHi. CrmyxanHs BinOynucs 14 uvepBHsa, 15, 20, 27 1 29 nunuga 1 3
cepnHst 1999 poky.

2. lllooo po3ensdy obeunysauens, npeo a61eHuUx 3asA6HUKY

32. 27 rpyans 1999 poxy KuiBcbkuii MicbKHi CyJT 3aCyTUB 3asBHUKA Ha
II’SITh POKIB 1 IIICTh MICSIIIB TT030aBICHHS BOJI 3 KOHpickamiero maiiHa. Cyn
TaKoX M030aBUB 3asBHHUKA IpaBa 00iliMaTH MOCAAXU B OpraHax Jep>KaBHOT
BJIaJIM CTPOKOM Ha TpU POKHM Ta paHry Hamzsuuaiinoro 1 [loBHOBa)kHOTO
[TocnanHuKa Opyroro Kiacy B 3B SI3KYy 3 MOro 3aCy/UKEHHSM 3a HE3aKOHHI
omepamii 3 Bamoroo (crartst 80> KK Vkpaimm Bim 1960 poky'),
3noBkuBaHHs Bhaaoko (4. 1 crarti 165 KK Ykpainu) 1 mocamoBuil miginor
(crartsa 172 KK Vkpainu). ¥ xoai npoBajKeHHS 3asBHHUK KJIOMOTaB PO
JIO3BLJ AOMUTATH MEBHUX CBIJKIB, Ki, IK BiH CTBEP/IKyBaB, MOTJIH JOBECTH
foro HeBUHYBaATICTh. Lle kionotanHs Oyino BigxuiaeHo KuiBCbKUM MICHKUM
CyJZIoM, SIKHii OOTPYHTOBYBAB CBOi BUCHOBKH II[0JI0 BUHU 3asBHHUKA 1HITUMH
JTIOKa3aMHU.

33. KuiBchbkuii MICBKHI CyJ TaKOX TOCTAaHOBHB 3BEPHYTH 3aCTaBy
3asiBHUKa y po3Mmipi 500 000 rpH? y moxonm AepaBu. 30Kpema, CyI
[OCTaHOBUB:

«...TIiJ 9ac IoNuUTY B sIKocTi o0BuHyBaueHoro O. I. BoromosnoB nosicHus, 1o BiH
3MIHHMB CBig4eHHS micis po3MmoBH 3 B. I'. Koanewm, sikuii mopanus ckaszaTH, SIKIIO
BiH He X04e OyTH IMPUTSITHYTUM JI0 KPUMIHAJIHHOI BiAIMOBIAaIBHOCTI, IO yroaa Oyia
YKJIaZIeHa B IPUBHSIX, a He fonapax CLIA.

...CBimok Twumenko moscauia, mo O. 1. boromonoB 3MiHHB CBOI CBITYEHHS
micis 3ycrpidi 3 B. I'. KoBanewm, sxuii ckazas, 1110 HOTO agBOKATH OyIyTh KIOMOTATH
npo mopymeHHs ctocoBHO O. 1. boromosnoBa KpuMiHANBHOI CTIpaBH BiAMOBITHO 10
yactuHu 2 ctarTti 80 KpruMiHambHOTO KOAEKCY.

..5Ik BOa4yaeTbcst 3 mMatepianiB crpasu, 29 uepBHs 1998 poky crocoBHo B. T
Kosauis 6yio 06paHo 3ano0ixHU# 3axia y BUMIIAII 3acTaBd y po3mipi 500 000 rpH.

! Hosuit KpuminanbHuii komekc Vkpaimn Bix 5 xBitHs 2001 poky naGpaB umnHOCTI | BepecHs
2001 poky.
2 BasgBHMK CTBEPKYBaB, 1m0 500 000 rpu. cranoBaTh 250 000 monapis CIIIA.
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Bkazana cyma Oyma BHeceHa... JI. M. KoBamp Ha paxyHok ['enepanbHOI
MIPOKYpaTypHu YKpaiHH.

B. I'. Kogato 6y1o po3’sicHEHO HOTo 000B’S3KH Ta HACTIIKK iX HEBUKOHAHHSA, a
3actraBojiaBisl — JI. M. KoBasip Oyno moiH(pOpMOBaHO Mpo 3JI0YMHH, Yy BUMHEHHI
SKUX 00BUHYBauyeThes B. I'. KoBanp, a Tako mpo Te, 10 B pa3i HEBUKOHAHHS HUM
CBOiX 000B’s3KiB 3acTaBa Oy/e 3BEpHYyTa B JA0XO0.I nepxkaBu. OgHUM 3 000B’s13KiB B.
I'. KoBaust Oyiia Horo Hajie)xHa OBEJIiHKA.

ITocranoBoro Bim 20 sxkoBTHS 1998 poxy 3amoOiXKHHMII 3aXiy CTOCOBHO
B.T. KoBans y Bumisni 3actaBu OyJio 3MIHEHO Ha B3ATTS IiJ BapTy. [IpuuuHOIO
IBOro OyII0 TpyOe MOPYIICHHS HIUM 3000B’sI3aHP MO0 HAJICKHOI TOBEIHKY, a cCaMe
Te, IO BiH NPUMYIIYBaB CBiAKIB O [adi HEMPaBAWBHUX CBiTYCHB MO0 CKOEHHUX
HUM 3JIOYHHIB 1 IEPEIIKO)KaB BCTAHOBICHHIO ICTHHH Y CIIPABI.

Biamosinuo mo cratri 154! KIIK, sikmno migo3proBanuii, 0OBMHYBadCHHUIA Ta/ab0o
MiACYAHUN TOpyIIye B3sATI Ha cebe 3000B’s3aHHS, 3aCTaBa 3BEPTAETHCS B JOXOJ
JIepIKaBH.

To#t ¢akt, mo B. I'. KoBane nopymuB B3sti Ha cebe 3000B’s3aHHS 1100
HAJICXKHOT MOBEAIHKH, puMyIyoun cBifka O. I. boromosioBa /10 qa4i HENIpaBIuBUX
MOKa3aHb, MiATBEPXKYETHCS HaBeleHUMH BuIle cBimueHHsMu O. I. Boromonosa Ta
JI. 1. Tumenko, sk 1e mocraHoBwia mnpe3ufiss KuiBCbKOro MicbKoro cyay B
moctaHoBi Big 30 nmuctonama 1998 poky.

3a Takux 00OCTaBHH CyJ] BBa)Ka€ HEOOXiIHMM 3BEpPHYTH 3acTaBy, BHeceHy JI. M.
Kosaup y poszmipi 500 000 rpH, y 10X0[ AepKaBH.

Ha mincraBi BukimageHoro i BiamoBigao 1o crareit 323 i 324 KIIK Ykpaiau cyq

ITOCTAHOBJIAE:

..3BEPHYTH B JIOXOJ AEpKaBH CyMy 3actaBu y po3mipi 500 000 rpH, sxa
3HaXOJUTHCA Ha JIETIO3UTHOMY paxyHKY ['eHepasibHOI IpoKypaTypu Y KpaiHuy.

34. 4 ciuna 2000 poxy 3asBHUK 3BepHYBcsi 10 BepxosHoro Cymy
VYkpainu 3 BUMOTOIO CKacyBaTu pimeHHs KuiBcbkoro mickkoro cymy Big 27
rpynHs 1999 poky i 3akpuTH HpoBaKeHHs y crpaBi. Bin 1 fioro anBokaTtu
CTBEpUKYBaiH, 110 KUIBChKHI MICBKUH Cy/1 HECTIPABEJIMBO OIIHUB JOKa3U
y CIpaBi, OOTPYHTOBYIOUH CBOT BUCHOBKHU JIOKA3aMH, SIKi HE JOBOIMIN HOTO
BHHH, 1 HE BCTAHOBUB 00’ €KTUBHY ICTHHY Yy CTIpaBi.

35. 27 «xsitHa 2000 poxy BepxoBuuit Cyn VYkpaiHM YacTKOBO
3aJI0BOJIHUB CKapry 3asiBHUKA 1 3MIHUB piieHHs Big 27 rpyaas 1999 poky.
3okpeMa, BiH nepekBaiikyBaB /il 3asBHUKA MI0J]0 HE3aKOHHUX OTEpPaIlii 3
BaJIIOTOIO 1 3aCYIMB MOTO HA T’ SITh POKIB 1 IIICTh MICAIIB MTO30aBIEHHS BOJI
32 TOCOOHMIITBO y HE3aKOHHUX OIEpalisix 3 BaIOTOI. BiH Takox
MOCTaHOBUB, 110 3asBHUK MMOBUHEH BBAXKATHUCS TAKUM, 110 OYB 3aCyIXKEHUI
3a CKOEHHSI TI0CAI0BOTO MiAJIOTY BiAMOBiIHO 10 KpuUMiHAIBHOTO KOJEKCY B
penaxii Big 12 ciunst 1983 poxy. Bupok B iHIII# YacTHHI Cya 3aIUIIHB O0€3
3minu. BepxoBuuii Cyx Ykpainu, 30kpema, mOCTaHOBUB:

«...5SIk BOadaeThca 3 marepiamiB cmpasu, 29 uepBHsA 1998 poxy B.T. Kopans
OyJ10 3BiIBHEHO Mif 3acTaBy y po3mipi 500 000 rph.

Bkazana cyma Oyna BHeceHa npyxkuHoro B. I'.KoBams Ha paxyHOK
I'enepanbHOiI IpOKypaTypu YKpaiHu.

B. I'. KoBato 0ys10 po3’siCHEHO HOTo 000B’s3KH Ta HACHIIKK iX HCBUKOHAHHS, a
3acraBojaBlsd — JI. M. KoBanb 0ys0 nmoiHpOpMOBaHO 10/I0 3JI0YHMHIB, y BUYMHEHHI
SKuX oOBuHYBaudyeThcs B. I'. KoBaib, a Takox Impo Te, 1110 B pa3i HEBUKOHAHHS HUM
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cBOixX 000B’sI3KiB 3acTaBa OyJe 3BEpHYyTa B H0XO. nepxkaBu. OgHUM 3 000B’s13KiB B.
I'. Koast Oyina iioro HanexHa IMOBeIiHKA.

ITocranoBoro Bix 20 >xoBTHA 1998 poky cmigumii I'eHepanbHOi mpoOKypaTypu
3MIHMB 3aMmOODKHUN 3aXil y BHIVIAII 3acTaBU Ha B3ATTS mig Bapty. OmHieo 3
MPUYHH 15OT0 OyJi0 rpy6e mopyireHus B. I'. KoBasieM 3000B’s13aHb 111010 HAJICKHOT
MOBEIIHKK, a cCaMmMe Te, IO BiH CXWIAB CBIJIKIB JIO Jayl HEMpaBAMBUX CBIIYCHB,
TaKUM YHHOM IEPEIIKO/DKAI0UYX BCTAHOBJICHHIO ICTUHH Y CIIPaBI.

Biamosigno mo cratri 154! KpuMiHAIBHO-TIPOIECYATBHOTO KOMAEKCY, AKIIO
i103pIOBaHNH, OOBMHYBAaYeHWH Ta/abo MiACyIHMH TMOpylIye B3sATI Ha cebe
3000B’s13aHHS, 3aCTaBa 3BEPTAETHCS B JOXOJ JICPIKABH.

Ta obcraBuHa, mo B. I'. KoBans mopymryBas B3sTi Ha ceOe 3000B’13aHHS MIOA0
HAJICXKHOI TOBENiHKH, cxwraodn cBigka — O. 1. boromonoBa mo HempaBIuBUX
cBigueHsb, miaTBepKyeThes mokazanasamu O. 1. boromonosa ta JI. JI. Tumenko, sk
11e moctaHoBmia npe3unis Kuiscekoro micekoro cyay 30 nmuctonana 1998 poxky.

BignoBigHo, caigyi opraHM Ha 3aKOHHHX IiJCTaBax 3MIHHJIH CTOCOBHO
3assBHUKA 3aM00DKHUI 3aXij] Ha B3ATTS ITi]] BapTy.

TBep/UKeHHS y CKaprax Mpo HE3aKOHHICTh Ii€l MOCTAHOBH, a TaKOX Ha 11
HEOOIPYHTOBAHICTh € OE3MiJICTaBHUM, OCKUIBKHM 3 MaTepialliB CIpaBH BOAYaeThCs,
mo B. I'. KoBanb Hamarascsi CXMIIMTH CBIIKIB J0 J1aui HENPaBAWBUX CBiUEHb.

IMocunanHs y ckaprax Ha Te, IO IIOCTaHOBOIO CIIIAYOTO B ITOPYIICHHI
KpuMiHaibHOI cmpaBu 3a crarrero 180 KpuminampHOro Konekcy VYkpaiHu
crocoBHO B. I'. KoBanst BinMoBiIeHO Ha mizncTasl dacTwHM 2 crarti 6 1 crarrti 130
KpuminaapHO-TIPOIIECYANBHOTO KOJEKCY, € HEOOIPYHTOBAaHMMH depe3 Te, IO
BiIMOBa B TMOPYIICHHI Ii€l KPUMiHAIBHOI CIIPaBU IPYHTYBajach Ha TBEPHKEHHIX
mpo HamaraHHA cXmiuTH cBinkiB — O. I. Boromonosa i mani Tumenko no mgadgi
HEeNpaBINBHX CBiT4eHb. BogHOYAC, Y TIOCTaHOBI, KA PO3TIIAAAETHCS, 3a3HAYCHO, L0
B. I'. KoBajib HamaraBscsi CXWJINTH BKa3aHHUX CBIJKIB 70 a4l HEIPABIMBHUX CBI1IYCHb.

IMocunanHs y ckap3i Ha Te, IO B CYJOBOMY 3acifaHHi He Oyia JomuWTaHa
3acraBonasenb — JI. M. KoBajb, 1110 mopyuiye BUMOry 3aKoHy, € Oe3MiJCTaBHUM,
OCKiJIbKM BIMOBIAHO 10 4YacTUHW 6 crarti 154! KpumiHaIsHO-TIPOIECYATBHOIO
KoJleKCy YKpaiHM HeslBKa 3aCTaBO/ABI B CY0OBE 3aciiaHHs 0€3 MOBaKHUX IPHYUH
HE MepeIIko/PKAE PO3TISILy TUTAHHS PO 3BEPHEHHSI 3aCTaBU B JIOXOJI I€PKABH.

Sk BOawaeThCs 3 MaTepialiB CIpaBH, Hi OOBUHYBaYCHHUH, HI HOTO aJBOKATH HE
3agBISUNIA  KJIOMOTaHb IMpo Aomut 3actaBogaBis — JI. M. Koame y cymoBomy
3acigaHHi.

3a Takux OOCTaBHH HEMAa€ IJACTaB BBAKATH, IO MaJ0 MICIe MOPYIICHHI
3aKOHY IPY BUPINICHHI MUTAHHS 3BEPHEHHS 3aCTaBH B JOXOJ JACP)KaBU.

Ha migcTaBi BUKIaAEHOTO CYI

YXBAJIIOE:

Bpaxkatu B. I'. KoBasist 3acymkeHuM 3a 3709HMHH, iependayeHi 4. 6 craTti 19, 4.
2 crarri 80, wactunamu 1 1 2 crarrti 165, 4. 1 crarri 172 i crarri 172 Kpu-
MIHaJIBHOTO KOJIeKCY YKpaiHu B pepakuii Bix 12 ciuns 1983 poky, 10 1’STH pOKIB i
IIECTH MICSLIB I030aBJIEHHA BOJIi... 3 KOH(ICKALIEI0 BCHOTO HAIEKHOIO HOMY
MaiiHa, 3 MO030aBICHHAM TIpaBa 3alilMaTH IIOCaJW, IIOB’S3aHI 3 BHKOHAHHIM
OpraHizanifHO-po3nopsAaInX (PYHKIIH B OpraHax Nep>KaBHOI BIAJH Ta YIPABIIHHS,
CTPOKOM Ha TpH pokwu, i panry HamspuuaitHoro i IloBHOBakHOro IlocmaHHmKa
IPYTOTO KIIACY».

3. Knonomanmns 3as8HUKA NpO GHECEeHHs Npomecmy 6 MNOPAOKY
Ha2na0y Ha piueHHs PO 36ePHEHHs 3ACMA8U 8 00X00 0epiHcasu
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36. 6 1 18 mumas 2000 poky 3asBHMK 1 HOro aJBOKaTH TOJATU
kionotanHss A0 l'onoBu BepxoBHoro Cyny VYkpaiHM, BHMararo4u
MOpYIIEHHSI TPOBAKEHHS Yy CHpaBl B MOPAAKY HArJIALy 1 CKacyBaHHS
BUIlI€3a3HaYeHUX pimeHb. 6 rpynHs 2000 poky 3actynmHUK [onoBu
BepxoBroro Cyny YkpaiHu BiIXWINB 1l CKapTry K HEOOTPYHTOBAHI.

37. 3agBHUK 1 MOro aJBOKAaTH OCKAPXKWUJIM BHILEBKAa3aHE PIIIEHHS 10
I'onoBu Bepxosnoro Cyny Ykpainu. Ha miacrasi 1i€i ckapru 5 mroToro
2001 poky 3actynuuk I'onoBu BepxoBroro Cyay Ykpainu BHIC OJIaHHS J10
[Inenymy BepxoBHoro Cyny VYkpaiHu, B SKOMYy MpPOCHB CKacyBaTH
pilleHHs, TepeKBami(piKyBaTH 3JI0UMH 1 HANpPaBUTU CIpPaBy B YaCTHHI
3BEpHEHHS 3aCTaBU B J0XO]] Iep>KaBH HAa HOBHUM PO3TJIS.

38. 6 ksitHa 2001 poxy Ilnenym BepxoBnoro Cyny VYkpaiHu,
3acilarouM y cKiami 85 cyaiB, 4aCTKOBO 3aJ0BOJILHHUB 3asBY 3aCTYITHHKA
['onoBu. BiH moctaHoBUB 3MiHUTH BUPOK KHiBCBKOTO MICBKOTO Cyay Bij
27 rpymas 1999 poky 1 yxBany BepxoBaoro Cyny Ykpainu Big 27 KBITHS
2000 poky. BiH Takox MOCTaHOBMB MepeKkBanipiKyBaTH OJUH 13 3JI0YHUHIB,
BUMHEHMX 3aSBHUKOM: 31 3JIOBJKMBAHHA BJa/IOI0 3 TSDKKMMM HACHiJIKaMH Ha
37I0BKUBAHHS BJIAZ0I0 03 TSHKKMX HaclifkiB. BiH 3acyauB 3asBHHKa Ha
YOTHUPH POKH M030aBJIEHHS BOJI 1 3a00pOHHUB KoMy OOilMaTH mocaaud B
OopraHax Jiep>KaBHOi BIaJAM CTPOKOM Ha JiBa pPOKU. BiH mMocTaHOBUB
BUKJIIOUUTU 3 BUPOKY TIOKapaHHi y BHJlI [030aBJI€HHA paHry
Hanzsuuaitnoro i IloBHoBaxknoro Ilocmannuka papyroro knacy. Cyxg
3anuIMB Oe3 3MIHM pILIEHHS PO 3BEPHEHHS 3aCTaBU B JIOXOJ JEpKaBH,
BBAXKAIOUHW, L0 CKapru 3asBHUKA € HEOOIPYHTOBAaHUMHM, 1 HE BOauarouu
MOPYIIEHb KPUMIHAJIBHO-TIPOLIECYATFHOTO 3aKOHOaBCTBA Y 111 CITpaBi.

B. JlikyBaHH# 3asiBHUKA Ta MeIUYHA J0MOMOra
1. Cman 300p0o8’s 3aa6nuxa 00 y8 aznenns 30 rucmonaoa 1998 poxy

39. 3asBHuUKa Oyno obcrexeno 11 6epesns 1998 poky y 6ropo cynoBo-
MEIWYHOI eKcrepTu3n PerioHaJbHOrO YHpPaBIiHHA OXOPOHH 370POB’S
Kutomupceskoi obnacti (nam — XKutomupcbke OHOpO CyA0BO-METUYHOT
eKCrepTHU3n). BiamoBiAHO 1O €KCIepTHOro BUCHOBKY HPO CTaH 370POB’S
3agBHMKa MDK 18 mororo 1 3 Oepe3ns 1998 poky BIiH XBOpiB Ha
MIOKapAMYHUN KapAi0CKJIEepO3 MEpIIOro CTYIEHs, MOUIMPEHUH CIHMHHUMA
OCTEOXOHJIpO3, XPOHIYHMM JYyONEHIT, XPOHIYHHM NapeHXIMaTO3HUI
HpPOCTAaTHT, BHYTPIIIHBO-30BHILIHIA F€MOpPOM Ta 3aJUILKOBI SBUIA MAJOro
IHCYJIBTY B OaceiiHi MpaBoi cepeIHbOMO3KOBOI apTepii 3 JIIBOCTOPOHHBOIO
MipaMiJanbHOI HEIOCTATHICTIO Ha (OHI BEreTo-CyAMHHOI JTUCTOHIl.
BiamoBimHo 110 BHUCHOBKY, 3asBHHUK MIT TpHUMATHCS Il BapTol ¥y
Kurtomupcskomy CI30 1 Opatu ydacTb y po3ciifgyBaHHI. Y HEOOXITHHMX
BUTIAJIKaX HOMY MOTJIa OyTH HaJlaHa HEBiIKIIAJHA MEJIYHA JJOTIOMOTa.
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40. 19 tpaBua 1998 poxy KwuiBcbke Micbke OIOpPO CyIOBO-MEIUYHOL
exciepTu3n (nani — KwuiBcbke Cyq0BO-MequuHE OIOpO) MPOBENO JIpyre
oOcTeXeHHsI 3asBHHKA. Y pe3yibTaTi OOCTEXEHHA OyJ0 BUSBICHO, IIO
3asBHUK CTPa)X/la€ Ha TIMEpPTOHIIO0 APYroro CTYIMEHS, 3aJIMIIKOBI SBUIIA
IHCYNIbTY, JOOpPOSKICHY WYXJIMHY TOTHWJIMYHOI YacTMHM TOJOBH 1 Ha
MOIIMPEHUN CIIMHHUM OCTEOXOHIPO3.

41. 24 1 27 xoBTHa 1998 poky 3asBHUK OyB obcTexenuit nsikapem CI30
CBY. Canuactuna CI30 CBY nposena anani3 Horo Kposi.

42. 11, 19 1 22 nucronaga 1998 poky ta 12 1 19 nucronaga 1998 poky
3asBHUK OyB OOCTEKEHUI JIiKapsMH CIIy>KOM MIBUJIKOT MEAUYHOI TOTIOMOTH
1 mikapssmu CI30 CBY, BiANOBIAHO, OCKITBKH BiH CKapKUBCS HA CEPIICBUIN
Oinb. Jlikapi cmyxOu MBHIKOT MEIUYHOI IOMOMOTH MiATBEPAMIH, IO
3asBHUK CTpaXKJaB Ha TINEpTOHIYHY XBOpPOOYy Jpyroro CTyIeEHS,
MiOKapAMYHUMA KapiOCKIepo3 MEepIIOro CTYHEHs Ta IIeMiuHy XBOpOOy
cepus.

2. Meouune oocmedicenns i nikysanns 3aaenuxa 3 30 aucmonada
1998 poxy no 8 uepsns 2000 poxy

43. 30 nmuctonana 1998 poky 3agBHUK OyB rocCIiTali30BaHUH 3 CUIBHOIO
riNepTOHIEI0.

44. 3 rpyans 1998 poky mno dyepBeHb 1999 poky 3adBHUK
6e3pe3yabTaTHO nojaBas kinonoranus 1o ['TIY, BepxosHoro Cyny Ykpainu
i CI30 CBY mnpo 3BUIbHEHHS 3-MiJ BapTU y 3B 3Ky 3 MOTAaHUM CTaHOM
3JI0pPOB 4.

45. Ypsa He Ha/laB JIOKAa3iB MpO JIIKyBaHHA 3assBHUKA a00 Ha/JlaHHS oMy
Meau4gHOi JoroMord 3 22 mucromnana 1998 poky mo 13 6epesnst 1999 poky.
Mix 10 >xoBTHA 1998 poky 1 19 nunus 1999 poky 3asBHMKa J1ecsiTh pa3iB
BiaBigyBanu Jikapi CI30 CBY. JIiui #oro BiiBiAyBaB CTOMAaTOJIOT 1
xipypr. 51 12 6epe3ns 1998 poky 3asBHUK BIIMOBUBCS BiJl O3HaOMJICHHS 3
O0OBHHYBa4€HHSIM, BUCYHYTHUM IpPOTH HBOTO, 1 MarepiajlaMd CIIpaBU B
3B’SI3KYy 3 MIOTAaHUM CTaHOM 370poB’s. 13 (nBiui), 15, 17 1 18 Gepesns, 51 22
KBITHs, 27 TpaBHs, 1, 2,4, 5,91 16 uepBus 1a §, 9, 11, 13, 16 (uBiui) 1 18
munHA 1999 poky 3asBHHK OyB OOCTE)KEHHH JiKapsMHU CIIy>KOM IIBHJIKOT
Mmeanunoi gonomoru 1 CI30 CBY.

3. Tpems cyooso-meduuna excnepmuza CmaHy 300p0o8 ‘s 3asa6HUKA

46. 27 TtpaBHs, 1 Ta 4 uyepBHA 1999 poky 3asiBHUK, HOro JIpy>KuHa 1
a/IBOKaTH 3BepTaiuch 10 KUIBCBKOro MIiChKOro Cyay 3 KJIOHNOTaHHSM IpO
MeauuHe oOcTexkeHHs 3asBHUKA. CiyxaHHs BinOymucs 14 wepshs, 15, 20,
27129 numnus ta 3 cepnusa 1999 poky.
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47. Tlig yac po3risiAy KpUMIHAILHUX OOBHMHYBAa4YeHb IIOAO 3asBHUKA
14 uepBHa 1999 poky KuiBcbkuii MiCbKHIA Cya TPUAHSB pillIEeHHS PO HOro
Menu4YHe 00CTEXKEHHS.

48. Mix 30 uepBHs 1 1 nmunns 1999 poky ctaH 370poB’s 3asiBHUKA 0YJI0
nepesipeno y CI30 CBY Ta B amOynatopHomy BiaauieHHi KuiBchbkoi
LEHTPaJIbHOI JTIKapHi.

49. 7 mumtasa 1999 poky cyn 30008’s13aB CI30 CBY namatu iHbopMmariito
po Te, YU MOXIIMBO OyJio 3a0e3NeuuTH 3assBHUKY HEOOXiJHE CTallioHapHe
JKyBaHHS XBOPOO, Ha K1 BIH CTpaXk/Jae.

50. 14 numusa 1999 poky 3acrynuuk ['onosu CBY HajiciaB BiAMOBifb,
0 Take JIKyBaHHS HAJaTH HEMOXJIHBO. 30Kpema, BIH BKa3aB, IO
meanyauii cknag CI30 CBY Bkioyae TiIbKM TepaneBTa i (enbamepa, ki
HA/Ial0Th MEJIMYHY JTOTIOMOTY Y HEBIIKJIQJHUX BHIIAJKaX.

51. 3 16 uepBHa no 2 munHaa 1999 poky komicis KuiBcekoro 6iopo
CyJIOBO-MEUYHOI EKCIEePTH3U y CKJIaJl IIEeCTH JIKapiB, SKI MPOBOAWUIH
MEIWYHY eKCIepTU3y Ha MifcTaBi pimeHHS KHiBCbKOro MiCbKOTO Cyay Bij
14 uepBHs 1999 poky, niiinuia BHUCHOBKY, IO 3asBHUK HE CTpaXkJae Ha
KOJHY HeOe3NeuHy sl XKUTTSA XBopoOy 1 oMy Tpeba HaslaTH CTallioHapHe
JIKYBaHHS, SIKIIO BUSBUTHCA, IO HOTO HEMOXKIIMBO HAJICKHO JIIKYBATH ITiJ
yac ioro nmepeOyBaHHs MiJ BapTor0. 30KpeMa, MEIWYHAa KOMICis BHSBHJIA,
IO 3asBHUK CTpaXKJa€ Ha TINEpTOHIYHY XBOpoOy Jpyroro CTyIeHS,
JUCLHUPKYJIATOPHY eHledanonarifo Ipyroro CTYMEHs, 3aJIMIIKOBI SBHILA
Majgoi  mepeOpalibHOI  KpOBOTEYl, ACTEHO-BETeTATUBHUN  CHHIPOM,
BUPA3KOBY XBOpPOOY JBaHAAUATUNANOI KHIIKH, TacTpUT, €pO3UBHHIMA
OynBOUT, TIMOKIHETUYHY AMCKIHE31}0 TOBCTOI KMIIKH, CHACTUYHHI KOJIT,
30BHIIIHBO-BHYTPIIIHIN reMopoii, ¢idbposinoMy aecsaToro Mixkpe0’st 37iBa,
cebopeliHnil JepMaTUT Ta AHTIONATIIO CITYATKU 13 3HIDKEHHSIM TOCTPOTH
30py.

52. 22 munas 1999 poky HavanpauK CI30 Ne 13 moBimomus KuiBcbkuit
MICBKMH CyJ, L0 3asgBHUKY He MOXxe OyTu 3a0e3neueHo HeoOXigHe
nmikyBanHs y wmemuactuHi CI30 y 3B’sI3ky 3 Hecrauero HEOOXiIHOTO
MEIUYHOT'O MepPCOHaITy 1 001 THaAHHS.

53. 3 ceprua 1999 poxky KwuiBcbkuit MICBKUW CyHa TMiCIs BHBYCHHS
pe3yJbTaTiB MEAMYHOI €KCIEPTU3H, MPOBEIEHOI Mk 16 yepBHA 1 2 JTUIHA
1999 poky, 1 10Ka31B, HaJaHUX /10 TOTO CTOPOHAMM, IPUNUHSB PILLIEHHS MPO
nepeBeneHHss 3asBHUKa 3 CI30 CBY go CI30 Nel13 y 3B’s3ky 3
HEOOX1/HICTIO HaJaHHSA HoMy MeauuHoi gomomord. [lin dac cynoBoro
3aCiZlaHHs CTOpOHAa OOBHMHYBAYEHHs MOJaja I1HIIUM JOKYMEHT, BHUJIAHUIl
CI30 Ne 13 Ta mianucaHuil 3aCTYTHUKOM HavanbHuKa 29 munHs 1999 poky,
B SKOMY BKa3zyBajoCs, IO 3asiBHUKY Moke OyTM HaJaHO HEoOXiJgHe
JIKyBaHHS 1 10 AJIS LI€1 METH MOXHa 3aly4aTd IHIIUX JIKapiB, KPiM THX,
mo mnpamoroTs y CI30. Cya Takoxx B3SB 70 yBard MojiOHy BiANOBiAb
nupekTopa JlepkaBHOTO JemapTaMeHTy 3 MUTaHb BUKOHAHHS NOKAapaHb Bil
2 cepnHs 1999 poky. Cya Takox 3000B’s3aB CI30 Ne 13 indopmyBaTH
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HOro mpo cTaH 30pOB’sl 3asiBHUKA 1 PO HOro 3MaTHICTH OpaTu y4acTb y
3acijaHHsAX. B okpeMili mocTaHOBI CyJl BIIMOBUB y KJIOMOTaHHI MPO 3MiHY
3amo01KHOTO 3aX0.1y.

54. 3 8 wuepBus 2000 poky, KOIM 3asiBHUKA OyJ0 MEPEBEICHO 10
MeHcbKo1 ycTaHOBU U1 BiAOyBaHHS MOKapaHHA, BIH OTPUMaB CTalllOHapHe
JIKYBaHHS Y MEIMYHIM YaCTUHI YCTaHOBH.

4. Ymosu mpumanns 3aaenuxa nio eapmoio

55. 3asBHuMK cTBepmkyBaB, Imo kamepu CI30 Ne 13 Oynu moBHI
napasuTiB. Binkputuil Tyaner OyB po3TallOBaHMN HeNaJeKo BiJ CTONy Ha
IiBUILEHHI, HAPOTHU JBEpei KaMmepu po3MipoM 12 KBajpaTHUX METPIB, Yy
AK1i mepedyBaso BiciM B’s3HIB. Y KaMepi He OyJ0 0coOHCTOTrO MpocTopy 1
BCl Manwiyd. YMOBU Y MEAYacTHHi, J1¢ nepeOyBaB 3asiBHUK 3 3 CeprHA
1999 poky o 6 yepBHs 2000 poxy, Oyiu MPAKTUYHO TAKUMH 3K, K y PElITi
kamep. Kamepu Oynu mepemoBHeHi — 10—12 oci6 Ha 14 xBagpaTHUX
MeTpiB. XBOpi B’SI3HI, IEpPEeBE/ICHI 3 IHIIUX YCTaHOB BUKOHAHHS MOKapaHb
Ta CIIJUUX 130JATOPIB, JEsAKI 3 SIKUX CTpaxJaldu Ha TyOepKylIbo3 Ta
BEHEPHUYHI 3aXBOPIOBAHHS, YTPUMYBAJIUCS 3 IHIIUMHU YB’SI3HEHUMH Y THUX
CaMMX MPUMIILEHHIX, CTBOPIOIOYH, TAKUM YHHOM, HEOE3MEKY 3apakeHHS.

56. lloxo ymoB yB’si3HeHHs1 y CI30 CBY 3asaBHUK CTBEpKYyBaB, IO
BOHM OyiM HabaraTto KpauuMmu, ajie kamepy O0yJio o01aJHaHO TAKUM YHHOM,
10 B’sI3€Hb BECh Yac MOYyBaBCsA MPUHIKEHUM. TyaneT OyB po3TailoBaHUI
MOCepeIUHI KaMepu Ha MIJAHATOMY OETOHHOMY IOCTAaMEHTI, aOCOJIOTHO
BimkpuTHit. Moro 6yn0 BHIHO He TUNBKM IHIIMM YB’S3HEHHM, a if
OXOpOHIIM. Maibke MOJOBHHY OXOPOHM CTAHOBMJIM JKIHKU. Y Kamepi He
Oy7no Bogau. X0JIOAHY BOAY IMOJABAIM TUIBKU HA MPOXAaHHS YB S3HEHOTO Ha
KOPOTKHI IPOMDKOK 4acy.

57. 3asBHUK CTBEPKYBaB, MOCUJIAIOYNCH HA 3BIT PaxyHKOBOI mayiartu 3a
1999 pik «lIpo pe3ynbTaTu nepeBipKH OIOPKETHHUX AacUTHyBaHb Ha
yTpuMaHHs Jlep>kaBHOTO AemapTaMeHTy 3 NMHUTaHb BUKOHAHHS MOKapaHby,
10 YMOBHU YB’sI3HEHHs OyJiM HAa HU3bKOMY PiBHI, TOMY IO 3 JAEpP>KaBHOTO
OrokeTy OyJio BUIUIEHO TUIBKU 2,9 MIJIH IpH Ha NEHITEHLIapHy CUCTEMY,
10 y cepelHbOMY O3Hayae 13 rpH' Ha OHOTO YB’S3HEHOro Ha pik, abo 1
rpH Ha Micaub. Y 2000 poui st cyma 3meHmuiacs 10 11 rpa2 Ha pik, ToOTO
0,9 rpu Ha Micane. Y 1999 poui y naepxaBHOMYy Oromxkeri Oyio
nependadeHo TUIbkH 25,4% HEeoOX1IHOI CyMH Ha MOTpeOM y XapyyBaHHI
yB’si3HEHUX, a 'y 2000 pomi s cyma 3MeHmmnacs 1o 14,5%, to6to 0,38 rpns
Ha JICHb JUIsl XapuyBaHHS OJIHI€] 0coOU. 3assBHUK CTBEPKYBaB, IO TIiJ] Yac
fioro yB’si3HeHHs caiguuil 13omsaTop Ne 13 (CI30 Ne 13) oTpumyBaB TiIbKH
0,08 rpH* Ha JEHb HA OJHOTO YB’SI3HEHOIO 3 JEPKABHOTO OHOIKETY 1,

' npubnusHO 2 €BpO

2 mpubmmsno 0,15 eBpo

3 mpubmusHo 0,06 €Bpo
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BIJIMOBIAHO, HE OYJI0 MOJIMBOCTI MiJl Yac yB’SI3HEHHS JIIKyBaTH 3asBHHMKA
BiJl TaKO1 XBOPOOH, SIK BUpa3Ka.

58. VYpsin 3anepeynB TBEPAKEHHS 3asiBHUKA 11010 YMOB YTPUMAaHHS i

BapTOlO, OJIHAK HE HAJaB JKOAHMUX ()aKTIB Ha MIATPUMKY CBOIX KOMEHTApiB
mo10 ymoB TpuManHs y CI30 CBY Ta CI30 Ne 13.

II. BIAITOBIAHE HAIIIOHAJIBHE 3AKOHOJJABCTBO I ITPAKTUKA

A. KpuminaabHuii kogexkc Ykpainu 1960 poky (unHHUI Ha TOM Yac)

59. Binnosinni nonoxxenns KK Ykpaiau nependavanu take:

Crarra 180. IlepemkoaikeHHs ABII CBigKa, MOTePNiJIOro, eKcnepTa,
NPUMYLIYBaHHS iX /10 BiIMOBM Bi/l 1a4i MoOKa3aHb Y¥ BUCHOBKY, HiIKYN IINX
0ci® a00 morpo3a NoMcToI0 3a paHille JaHi MOKA3aHHS Y4 BUCHOBOK

«IlepemkoKeHHS B CBIMKA... 0 CY/Ay, OPraHiB MOMEPEIHBOTIO CIIJCTBA YU
JIi3HAHHS, TPUMYIITYBaHHS iX IO BIIMOBH BiJ Jad4i MMOKa3aHb YM BUCHOBKY, 10 Jadi
3aBiIOMO HEMPaBIWBUX IMOKa3aHb YU BUCHOBKY IIUISXOM IIOTPO3U BOHMBCTBOM,
HACWIBCTBOM, 3HHIICHHAM MaiiHa [uX 0ci0 9um TXHIX ONU3BKHX POIUYIB a0o
PO3TOJIOMICHHS BIJOMOCTEH, MO 1X TaHBOIATH, MIAKYI CBiJKa... 3 TIEO X METOI0, a
TaK CaMO MOrpo3a BUMHHUTH 3a3HAYeHi il 3 MOMCTH 32 paHillie JaHi MTOKa3aHHS YU
BHUCHOBOK — KapaeThCsl MO30aBJICHHSM BOJI HAa CTPOK 10 YOTHPHOX POKIB abo
BHIIPaBHUMH POOOTaMH Ha CTPOK IO IBOX POKiBY.

B. KpuminajabHo-npouecyaabHuii kogekc Ykpainu 1960 poxy

60. Binnosinni nonoxxenus KIIK Ykpainu nepenbayarors Take:

Crarrsa 148.
Mera i miicTaBu 3aCTOCOBYBAHHS 3aM00IKHUX 3aX0/1iB

«3amno0iKHI 3aX0aU 3aCTOCOBYIOTHCS 10 IMiO3PIOBAHOTO, OOBHHYBAuCHOIO,
MiZICYTHOTO, 3aCYXKEHOTO 3 METOI0 3amo0irTH crpodaM YXHJIUTHCS Bill JI3HAHHS,
ciizcTBa abo Cyay, HEPEeNIKOAWTH BCTAHOBJIEHHIO ICTHHM Y KpUMIHAIBHIA crIpaBi
a00 MPOJOBXKUTH 3JI0YUHHY MisUIBHICTh, & TaKOX sl 3a0€3MeUeHHs BUKOHAHHS
MPOLECYATbHHUX PIllICHb.

3amo0iHi 3aX0IH 3aCTOCOBYIOTHCS 33 HAsIBHOCTI JOCTATHIX IiJICTaB BBAXATH,
0 TiJ03pIOBaHMN, OOBHHYBadeHHH, MiACYIHWH, 3acymKeHHH Oyae HamaraTHcs
YXWIATUCS BiA CHIACTBAa 1 Cyny abo BiA BHUKOHAHHS NPOLECYaTbHHUX pIillICHB,
MEePENIKO/PKATH BCTAHOBICHHIO ICTMHH Y copaBi abo NPOJOBXKYBAaTH 3JIOYHHHY
ISUIBHICTE.

SIkio Hemae JIOCTATHIX IMiACTaB JJIsl 3aCTOCYBaHHS 3allO0DKHOTO 3aXO.y, Bil
IiI03pIOBAaHOTO, OOBHHYBaueHOro abo0 MiJCYJHOTO BiJAOMPAETHCS IMHCHMOBE
3000B’s13aHHS TIPO SBKY Ha BHUKJIUK OCOOHM, sSKa TPOBOAMTH Ji3HAHHSI, CIIiIUOTO,
mpokypopa abo cymy, a TakoX IpO Te, IO BiH MOBIIOMHTH IPO 3MiHY CBOIO
MicuenepeOyBaHHSI.

4

npuoauzuo 0,01 eBpo
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IIpu 3acTocyBaHHI 3amoODXHOTO 3aXOdy A0 MiJO3PIOBAHOTO OOBHHYBauCHHS
oMy Mae OyTH Ipen’siBIieHE He IIi3HIMIEe AECATH Oi0 3 MOMEHTY 3aCTOCYBaHHS
3armo0iXKHOTO 3ax0xy. SIKImo B IeH CTPOK OOBHMHYBadueHHS HE Oyzae mpen’sBicHE,
3ano0KHUHN 3aXi/l CKACOBYETHCS.

Crarra 149. 3ano6ixkui 3axoamn

«3ano0KHUMH 3aX0J[aMH €:

1) miamucka mpo HeBHI3;

2) ocoOucTa MopyKa;

3) mopyka rpomMaickKoi oprasizamii abo TpyJIOBOTO KOJICKTHBY;

31) 3acraBa;

4) B3ATTSA WiJ Bapry;

5) HarIAg KOMaH/AyBaHHA BiHCHKOBOI YaCTHHU.

TuM4acoBUM 3amoODKHUM 3aXOJOM € 3aTpPUMaHHsS IiJO3PIOBAHOTO, SKe
3aCTOCOBYETLCS 3 IJACTaB 1 B MOPSAAKY, mepeadauenux crartsmu 106, 115, 1652
uboro Konekcy».

Cratrs 150. O6cTaBUHU, 110 BPAXOBYIOThCS
npu o0paHHi 3aN00i’KHOr0 3aX0y

«[Ipu BUpiOICHHI TWTaHHA IPO 3aCTOCYBAaHHS 3amoODKHOTO 3aXOfy, KpiM
oOctaBuH, 3a3HadeHHX y cTarTi 148 mporo Kopekcy, BpaxoBYIOTBCS TSKKICTB
37I0YMHY, Y BUMHCHHI SKOTO MiJTO3PIOETHCS, 0OBHHYBadyeThCI 0coba, ii BiK, CTaH
3II0pOB’s, CiIMEHHHUI 1 MaTepiabHUI CTaH, BUI AiSUTBHOCTI, MicIle IPO>KUBAHHS Ta
iHIT 0OCTaBUHM, IO ii XapaKTEPU3YIOTh.

Crarrsa 1541, 3acraBa

«3acraBa noJjsrae y BHECEHHI Ha JIETIO3UT OpraHy JOCYIOBOTO PO3CIiyBaHHS
abo cyny miJo3prOBaHUM, OOBHHYBAU€HHMM, IiJACYJHHUM, IHIIUMH (Qi3HYHUMH UM
IOPUIMYHAME 0co0aMy TpoIel 4n mepeaadi iM 1HIIMX MaTepialbHUX HiHHOCTEH 3
METOK 3a0e3NECUYCHHS HANe)KHOI TOBEOIHKH, BHKOHAaHHA 3000B’SI3aHHA HE
Bi[UTy4aTHCS 3 MiCIi TIOCTIHHOTO TPOXXHMBAaHHA ab0 3 MICII THMYacoOBOTO
3HAXO/KEHHs 0e3 MO3BOJNY CIIIUOro YW CyAy, SBKH 3a BHKIMKOM IO OpraHy
po3ciigyBaHHS i Cyoy 0coOH, MO0 SKO1 3aCTOCOBAHO 3aI00KHUH 3axi.

Po3Mip 3acTaBu BCTaHOBIIOETHCA 3 YpaxyBaHHSIM OOCTABHH CIIPaBH OPraHOM,
SKMH 3aCTOCYBaB 3aMoODKHMNA 3axia. BiH He Moxe OyTH MEHINHM: IOIO OCOOH,
0OBUHYBa4YeHOI y BUMHEHHI TSDKKOTO 3JI0UMHY, 32 SKHU MepeadaueHo MoKapaHHs y
BUTJIAAI TMO30aBJICHHS BOJI Ha CTPOK IIOHAJX JCCATh POKIB, — OJHIET THCSYI
HEONOJaTKOBYBaHUX MIHIMYMIB JOXO/IB I'POMaJIsiH; I10JJ0 0COOM, 0OBHHYBau€HOI y
BYMHEHHI IHIIOTO TSDKKOTO 3JI0YMHY YW paHille CyJuMoi oco0M, — II’SATHCOT
HEOIOJaTKOBYBAaHUX MIHIMyMIB JOXOJIB TpOMaJsH;, INOJO IHOIMX OCi0 —
I’ SITIECSITA HEOTIOAATKOBYBAHUX MIHIMYMIB JOXOIIB TPOMAJSH. Y BCIX BHITaJKaX
po3Mip 3acTaBH HE MOXE OYTH MCEHIIMM pPO3MIpy IIMBLUIEHOTO ITO30BY,
0OTPYHTOBAHOTO IOCTATHIMH JOKa3aMHU.

IIpu BHECeHHI 3acTaBH WiJO3PIOBAHOMY, OOBHHYBau€HOMY, IiICyIHOMY
PO3’ACHIOIOTHCS HOTO 00OB’SI3KM 1 HACTIAKMA X HEBUKOHAHHS, a 3aCTABOJABIIO — Yy
BUMHEHHI SKOTO 3JI0YMHY IMiJO3PIOEThCS UM OOBHHYBAUYETHCSA 0C00a, IIOIO0 SIKOT
3aCTOCOBYEThHCS 3aI001XHUI 3axij, 1 110 B pa3i HEBUKOHAHHS HEIO CBOIX 000B’s3KIB
3acTaBa OyJie 3BEpHEHA B JI0XO/1 ACPIKABH.

Mipa 3amo0i>KHOTO 3aX0/1y Yy BUIVISI 3aCTaBH LIOA0 OCOOHM, SIKa 3HAXOAMTHCS
IiJI BapTOIO, JI0 HANPABJICHHS CIIPABH J0 CyAy Moxe OyTH oOpaHa JIHIIe 3 JO3BOIY
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NPOKypopa, KUl TaBaB CaHKIIIIO HA apellT, a IicJl HaIXOMKEHHS CIIPaBHU 0 CyIy
— CyIIOM.

3acTaBogaBellb MOXE BIAMOBHTHCHL BiJ B3SITHX Ha cebe 3000B’s3aHb 10
BUHHMKHEHHS MiZICTaB JJIsl 3BEPHEHHS 3aCTaBU B JIOXOJ JCPXKaBU. Y 1[bOMY BUIAJKY
BiH 3a0e3meuye sBKY IiJI03PIOBAHOT0, OOBHHYBAuCHOTO, MiJCYJHOTO J0 OpraHy
PO3CIiAyBaHHS YM CYAY UL 3aMiHH HOMY 3aro0iHOI0 3axX0/y Ha iHIIWH. 3acTaBa
MIOBEPTAETHCS JIMIIIE MMiCIsl OOpaHHs HOBOT'O 3aI1001’KHOT'O 3aX0/y.

SIkmo mino3proBaHuK, OOBHHYBaueHHMH, MiACYJHHMU IOpyHIye B3sTi Ha cede
3000B’s3aHHS, 3aCTaBa 3BEPTAETHCS B JI0XOJ JAepkaBH. IIMTaHHA HpO 3BEpHEHHS
3aCTaBH B JOXOJ JACPXKABU BHPIIIYETBCS CYIOM Y CYAOBOMY 3aciaHHi IpU
po3rnsami cmpaBu abo B IHIIOMY CYIOBOMY 3acimaHHi. B cymoBe 3acimaHHS
BUKJIMKA€ETHCS 3aCTaBOJABENb Ul Jadi MosicHeHb. HesiBka 0e3 MOBa)XHUX NPHYHH
3aCTaBOJABI B CYHOBE 3acCilaHHS HE IEPEeINKOPKAE PO3MIAAY IUTAHHSA IIPO
3BEPHEHHS 3aCTaBHU B JOXOJ IEPIKABH.

[TutaHHs PO MOBEPHEHHS 3aCTaBM 3aCTABOJAABIIIO BUPIIIYEThCS CYIOM IPH
po3riIsiil cripaBu. 3acTaBa, BHECEHA I1103PIOBAHUM, OOBHHYBAauY€HHUM, MiACYTHUM,
MOXe OyTH 3BEpHEHA CyJIOM Ha BUKOHAHHS BUPOKY B YACTHHI MaHOBUX CTSATHEHbBY.

(Kooexc oonosneno cmammeio 154" seiono iz 3axonom Ne 530/96-BP 6io
20.11.96).

Crarrs 165!, ITocTtanoBa (yxBaJia) mpo 3acTOCYBaHHs,
CKACYBAHHS YU 3MiHY 3a1100i2KHOI0 3aX0y

«IIpo 3acTocyBaHHs, CKAaCyBaHHS UM 3MiHY 3amOODKHOTO 3aXOXdy OpraH Ii-
3HaHHS, CIITYHH, IPOKYPOP, CYIAS BHHOCATH IIOCTAHOBY, & CyIl — YXBaIIy».

Crarra 1652 Tlopsaok o6panus 3amo6iskHOro 3axo1y

«Ha crapii pgocynoBoro posciiiyBaHHS CHpaBd 3amoODKHUE 3axinm, He
OB’ SI3aHUH 3 TPUMAaHHSM IIiJ1 BAPTOI0, 00Mpae OpraH JAi3HaHHS, CIIJUUH, TIPOKYPOP.

Slkmo opraH Ai3HAHHS, CHTYMIA BBaXKa€, MO0 € MJICTaBH i1 OOpaHHS
3aMo0DKHOTO 3aXOMy Y BHWIVISAI B3STTS IMiJ BapTy, BiH BHOCHUTH 3a 3000
NpOKypopa TONaHHS 10 cydy. Take K IOIAHHS BIpaBi BHECTH HpoOKypop. [lpu
BUPIIICHHI [BOTO INHUTAaHHA NPOKYpPOp 3000B’s3aHMIl O3HaHOMHTHCS 3 Yycima
MaTepiaraMmu, 110 JAfOTh IICTaBH JJS B3SITTA IIiJ BapTy, IEPEBIPUTH 3aKOHHICTH
onepKaHHA JOKa3iB, iX JOCTATHICTH I OOBUHYBAaYCHHSI.

ITomanHs Mae OyTH PO3MIAHYTO NMPOTATOM CIMIECSATH ABOX TOIMH 3 MOMEHTY
3aTpPUMaHHSI MTiI03PIOBAHOTO Y1 OOBHHYBAaYEHOTO.

SIKio B MOJAHHI CTaBUTBCS INUTAHHS IPO B3STTS il BapTy OCOOM, siKa
nepeOyBae Ha BOJI, CyJUIs BIIPaBi CBOEI MOCTAHOBOKO JATH J03BLI HA 3aTPUMAaHHS
Ii103pI0BaHOTO, OOBHHYBAYEHOTO 1 JOCTaBKY HOTO B CyJ IiJi BApTOIO. 3aTpUMaHHS
B [IbOMY BHIIQJIKy HE MOJKE IIPOJOBKYBATHCS OUIbIIE CIMIECATH JBOX TOJIUH; a B
pasi ko ocoba nepeOyBae 3a MeKaMH HAaceJICHOTO ITyHKTY, B SIKOMY Ji€ Cyl, — He
OinbIe cCOpoKa BOCBMH TOJIMH 3 MOMEHTY JIOCTaBKH 3aTPUMAaHOTO B IIed HacelIeHuH
MYHKT.

[Micns omepkaHHS TMOJAHHS CYIAS BHBYAE MaTepiald KPUMIHAIBHOI CIIPaBH,
MpeCTaBIICHI OpraHaMy Ji3HAHHS, CIIiAYUM, IPOKYPOPOM, JOMHUTYE ITiJO3PIOBAHOTO
9 0OBHHYBAYEHOT'0, a TIPH HEOOXIAHOCTI Oepe MOSICHEHHS B 0CO0H, Y IPOBAKCHHI
akoi nepeOyBae crpaBa, BHCIYXOBYE IYMKY IPOKYpopa, 3aXHCHHKA, SKIIO BiH
3’SIBUBCSI, | BHHOCHUTb ITIOCTaHOBY:

1) mpo BiAMOBY B OOpaHHI 3amoO0DKHOrO 3aXO0Xy, SIKIIO Ui HOro OOpaHHS
HEMag€ MiICTaB;

2) npo oOpaHHs IIiJO3PIOBAHOMY, OOBMHYBAau€HOMY 3all00IKHOIO 3aX0ny Y
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BHTJISAZI B3ATTS MiJ BapTy.

BimmoBuBIIN B 00paHHI 3alI001KHOTO 3aX0AY y BUTIISAL B3ATTS Iif BapTy, CYH
BIIpaBi o0paTH miJO3pIOBaHOMY, OOBHHYBau€HOMY 3amOODKHUM 3axin, He
OB’ SI3aHUH 13 TPUMAHHSIM TIiJl BAPTOIO.

Ha mocranoBy cyjui 10 anensuiiiHOro cyay HpOKYpPOpPOM, IIiJIO3PIOBaHUM,
0OBUHYBaYEHUM, HOT0 3aXMCHUKOM YH 3aKOHHUM HPEJICTABHUKOM MPOTATOM TPHOX
Ii0 3 mHsA i BUHECEHHs Moxe OyTH 1mojana anensis. [lonava amensmii He 3ynuHse
BUKOHAHHS TIOCTAaHOBH CY/III.

Sxuro amst oOpaHHS 3aTpUMaHOMY 3aro0DKHOIO 3aX0y HEOOXiTHO J0AaTKOBO
BHBYHTH JaHi PO 0CO0Y 3aTPHMAHOTO YU 3’sCYBaTH iHIII OOCTaBHHH, SKi MAKOTh
3HAYEHHS IS IPUHHATTS PIICHHS 3 IIbOTO MUTAHHS, TO CYJ/Is BIPaBi MPOIOBXUTH
3aTPUMAaHHS 10 JIECATH, a 32 KJIOMOTaHHAM ITiJO3PIOBAHOT0, 0OBHHYBAaYEHOTO — JI0
I’ ITHAAUATH 1110, PO M0 BUHOCHUTHCS MOCTAHOBA. Y pa3i KONM Taka HEOOXiTHICTH
BUHUKHE TIPH BHpIIIEHHI IFOTO MUTAHHS IMOIO OCOOW, SIKa HE 3aTpUMYyBajacsd,
CyIsl BIPaBi BiIKIACTH HOTO PO3IJISAA HA CTPOK IO ACCATH Ai0 1 BXXUTH 3aXOJiB,
CIPOMOXHHUX 3a0e3neynTd Ha Ied mnepion ii HalekHy MOBEIiHKY, ab0 CBOEO
MOCTaHOBOIO 3aTPUMATH I11103PI0BAHOT0, OOBHHYBAa4YE€HOT'O Ha LIEH CTPOK».

C. Ilocranosa Iliienymy Bepxosnoro Cyay Ykpainu Bix 26 0epe3ns
1999 poxy Ne6 «IIpo mnpakTHKy 3aCTOCYBAHHSA 3aCTaBH K
3amo0i’KHOr0 3aX01y»

61. BigmoBigui Butaru 3 mnoctaHoBu llmenymy BepxoBHoro Cyay
VYkpainu:

..

2. 3a 3microm cr. 154! KIIK 3acrocyBaHHS YM HE3aCTOCYBaHHS 3acTaBH
MTOBHICTIO 3aJICKHUTh BiJl PO3CYy 0COOM YK OpraHy, B IPOBAKEHHI SKHUX epeOyBae
cnpaBa. Cyln TOBWUHEH BUpINIyBaTH 1€ MUTAaHHS (3 HABEICHHSM BIAMOBIIHUX
MOTHBIB) [CTOPiH] Y KO)KHOMY KOHKPETHOMY BUII3JKY 3 ypaxyBaHHSIM XapakTepy Ta
CTYHEHS TSHKKOCTI BUMHEHOTO 3JI0YMHY, AaHUX NP0 OCO0Y, SIKa MPHUTATYETHCS JI0
BiJINOBIJAIGHOCTI, W IHIIUX OOCTaBHH CHpPaBH; 1 OOMpaTH Iei 3amoODLKHUA 3axXina
3aMiCTh TPUMAaHHS ITiJ] BApTOO JIMIIE TOJi, KOJIU € BCi MiJICTABH BBAXKATH, IO BiH
MOXKe 3a0e3leYnTH HAICXKHY TIOBENIHKY IMIIACYAHOTO Ta BHKOHAHHA HHM
MpoIecyalbHIX 000B’S3KIB, a TAKOXK BUKOHAHHS BUPOKY...

9. ..Bu3Hauatoun B KOXHOMY OKPEMOMY BHITAIKy pO3Mip 3acTaBH, CYIH
MOBMHHI ~ BpPaxoByBaTH OOCTaBMHM cmpaBH 1 o0co0y  OOBHHYyBade€HOTO
(mimo3proBaHOTO) (30KpeMa ioro ado ii ciMelHu 1 MaTepiaIbHUN CTaH).

12. 3riguo 3 4. 6 c1. 154! KIIK mopymuieHHs 1i103p0BaHNM, OOBHHYBaUYCHNM,
MICYAHAM B3STHX Ha ceOe 3000B’sA3aHb TATHE 3BEPHCHHS 3aCTaBU B JI0XOJ
nepxaBu. Lle nuTaHHs [3BepHEHHS| MOXKe OyTH BUPIIIEHO SIK y CyJJOBOMY 3acifaHHi
IPU PO3TJISIII CIPaBH LIOAO MiJICYAHOrO (BUPOKOM, a JI0 HOTO MOCTaHOBJIEHHS —
MIOCTaHOBOIO UM YXBAJIOIO), TAK 1 B IHIIOMY CYJJOBOMY 3aCi/laHHI».

D. Mixnapoani 3BiTM 1040 YMOB TPHMMAHHS B YCTaHOBaX
BHKOHAHHS NMOKApPaHb i CJiIUMX i30J5iTOpax Y Kkpainu

62. BiamoBiaHi BUTATH 31 3BIiTiB BHKJIaJAeHO Yy pimenHi Cyay y crpasi
«HeBmepxunpkuit potu Ykpaiau» (3asBa Ne 54825/00, nm. 60, 61 1 66,
€CIUI 2005-11).
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ITPABO
[. IIOITEPEHI 3AYBAXXEHHA

63. Ilicna yxBamu Cyay 11010 TPUHHSATHOCTI 3asBHUK HaJaB CBOI
3ayBa)kK€HHS ILIOJ0 CYTI CIpaBH, y SKUX BiH 3HOBY CTBEP/KYBaB, IO
po3risiA foro crpaBu OyB HeCTIpaBeAJIMBUM 1 110 OyJI0 MOPYIIEHO MPUHLIUIT
Npe3yMIILii HEBUHYBATOCTI, Ta CKap>KUBCS HA YMOBH TPUMAaHHS I1iJ] BAPTOIO
MPOTSITOM yCHOTO TEPioAy 3 MOMEHTY BHHECEHHS MEPIIOro PIlleHHS PO
HOro 3aTpUMaHHs SIK MMiJJO3PIOBAHOTO Ta JI0 MOMEHTY MOTO 3BUIbHEHHS Bij
B1J1I0YBaHHS MMOKapaHHS.

64. Cyn 3a3Hauae, 110 y CBOil OCTaHHIHM yXBaJi 11010 TPUHHATHOCTI BiJl
6 kBiTHS 2004 poKy BiH BU3HAB NPUWHATHUMHU CKapry 3asiBHUKAa HA YMOBU
YB’SI3HEHHS 1 BIZICYTHICTh HAJIC)KHOTO JIIKYBaHHS Ta MEIUYHOI JIOTIOMOTH 3
30 nucromana 1998 poxky no 8 uepsus 2000 poky (ctarrst 3 KonBenii),
Horo ckapru Ha Hectauy €(pEeKTHBHUX 3aC0O0IB IOPHINYHOTO 3aXUCTY IOJI0
ckapru BiAnoBigHO a0 ctaTTi 3 (ctareid 3 1 13 KonBeHuii) Ta ckapru Ha
3BEpHEHHS 3aCTaBU B J10X0 AepxkaBH (myHKT 1 ctarti 6 Konsenii). Takum
YHMHOM, PO3IJISA CIPaBH OOMEXKYETbCS CKapramMu, SKi BXE BH3HAHO
OpURHATHUMU (TUB. pitieHHs Big 26 kBiTHA 2005 p. y cnpasi «Cokyp MpoTH
VYkpaian» (Sokur v. Ukraine), 3asiBa Ne 29439/02, 1. 25).

II. CTBEPJI)KYBAHE IIOPYIIEHHS CTATTI 3 KOHBEHIIII

65. 3asgBHUK CKap)KUBCSI HAa HEHAJE)KHE IOBODKEHHS 3 HUM IIiJ 4ac
TPUMaHHS Wi BapTol. 30Kpema, BIH CKapXHBCS Ha Te, L0 JepXKaBHI
OpraHu He 3a0e3neuniIn oMy HaJle)KHE Ta HEOOX1/IHE JIIKyBaHHS 1 MEAUUHY
Joromory mpotaroM nepioay 3 30 nuctomaza 1998 poxy mo 8 uepBHs
2000 poky. Bin cTBepmKyBaB, 0 HEHAJICKHI YMOBH TPUMaHHS HWOTO T[T
BapTOI0 CIPUUMHIIN TSDKKI CTPaXIaHHS 1 MOTIPILIEHHs CTaHy 30poB’s. Y
3B’SI3KY 3 IIUM BIH MOciaBcs Ha ctaTTio 3 KoHBeHllii, sika nependayae Take:

«Hikoro He MOXxe OyTH HiTaHO KaTyBaHHIO a00 HEIOJCHKOMY M TaKOMY, IO
MIPUHWKYE T1THICTH, TOBOIKEHHIO a00 TIOKAPaHHIO.

A. 3ayBajKeHHSI CTOPiH 1100 YMOB TPUMAHHS i/l BAPTOI0
1. 3aysaoicenns 3asa6nuka

66. 3asBHHMK CTBEp/UKYBaB, IO MiJg 4Yac mepeOyBaHHS i BapTOIO
MOBO/KEHHSI 3 HUM OYJI0 JKaxJIMBUM 1 MaJjlo LIJIECIPSIMOBAaHUI XapakTep 3
METOIO 3JIaMaTH HOr0 MOpaIbHUHN OMIpP 1 IPUMYCUTH CBIAYUTH MPOTH TPETIX
oci0 1 313HaTUCA Yy 3J104YMHAX, SIKI BiH HE BUMHSB. BiH TakoXX CTBEpKyBasB,
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10 YKOPCTOKHM CIOCi0, B sIKUi OYyJIO MPOBEICHO MESKI CIa4il Jii CTOCOBHO
HBOT'O, Ta CYKYIHHH BIUIMB IOTAHOTO TOBO/DKEHHS Ha Horo (Qi3uuHy Ta
MOpajbHy UUIICHICTh JIOBOJATH, 110 OyJlO AyXe cepio3He MOpYLICHHS
ctarti 3 KonBeHuii. 3asBHUK CTBEpAXKyBaB, L0 B3ATTA Horo mij Bapty 30
auctonaga 1998 poky cymepeunTh MOJIOKEHHSIM, BUKIAIEHUM Yy CTaTTi 3
KonBeH1ii, OCKiJIbKM HOT0 CTaH 3/0pOB’sl 1 XBOPOOH, Ha fKi BiH CTpa)K/aB,
CBIIYaTh MpPO Te, II0 OpraHd OOBMHYBAa4Y€HHsI CBIJOMO IOPYIIyBajl
KounseHuizo.

67. 3asBHUK 3HOBY HarojJoCHMB Ha TOMY, III0 YMOBH HOro yB’SI3HEHHS B
000X ycTaHOBax OyJM TaKMMH, 1[0 MPUHWXKYIOTh T1IHICTh. BiH mocuiascs
Ha Toil (paxt, mo xamepu CI30 Ne 13 Gynu moBH1 mapasutiB. Binkputuit
Tyaner OyB pO3TalllOBaHWN HEAAJIEeKO BiJl CTOJY Ha MiJABHMILIEHHI HAaBIIPOTH
JBepeil kamepu po3MipoM 12 KBaJpaTHUX METPIB, y AKiil nepeOyBanu BiciM
B’s13HIB. Y Kamepi He OyJ0 0cOOMCTOro MpOCTOPY 1 BCl MaJHIU. YMOBH Y
MeJ4acTuHi, € 3asiBHUK nepedyBaB 3 3 cepnHs 1999 poky mo 6 uepBHs
2000 poky, Oynu MpakTUYHO TAaKUMU XK, K 1 B pemTi kamep. Kamepu Oynu
nepenoBHeHl: 10—12 oci6 Ha 14 kBagpaTHHUX MeTpiB. XBOpi B’s3HI,
NepeBeICHI 3 IHIIUX YCTAHOB BUKOHAHHS ITOKapaHb a00 CIIITYMX 130JI9TOPIB,
JesiKl 3 SKUX CTpaXJaldu Ha TyOepKysiabO3 Ta BEHEPUYHI 3aXBOPIOBAHHS,
nepeOyBay 3 IHIIMMU B S3HAMHU Y TUX CaMHUX HNPUMIIIEHHSX, CTBOPIOIOYH
TaKUM YMHOM HEOE3MeKy 3apakeHHS.

68. lllogo ymoB yB’sa3HeHHs y CI30 CBY 3adBHHMK CcTBEpIKyBaB, 1110
BOHU Oyyin HabaraTo KpamuMH, ajie kKamepa oOJaJHaHa TaKUM YHUHOM, IO
B’SI3¢Hb BECh Yac I0YYBaBCS NPUHIDKEHUM. Tyaner OyB po3TalloBaHHA
NocepeiMHl KaMepu Ha HIAHATOMY OETOHHOMY IOCTAMEHTI, aOCOJIOTHO
BigkpuTHit. Moro 6yn10 BHIHO He TUIBKM iHIIMM YB’S3HEHHM, a if
OXOpOHISIM. Maiike NOJIOBUHY OXOpOHIIIB CKJIJalld JKIHKH. Y Kamepl He
Oyso Boau. XO0JOAHY BOAY MOJIaBaIM TUIBKM Ha MPOXaHHS yB’SI3HEHOT'O Ha
KOPOTKUH MPOMIXKOK 4acy.

69. 3asBHUK CTBEP/IKYBaB, IOCUJIAIOYUCH Ha 3BIT PaxyHKOBOI manaTtu 3a
1999 pix «IIpo pe3ynpraTé mEpeBipKU OIOMKETHUX AaCUTHYBaHb Ha
yTpuMaHHs Jlep>kaBHOTO AenapTaMEeHTy 3 NMUTaHb BUKOHAHHS MOKapaHby,
0 YMOBH TpPHMaHHS IIiJl BapTOl OyJM HEHAJIC)KHUMH, TOMY IO 3
JepxkaBHOro OwoJpkery Oylo BHMIAUIEHO TiIbKM 2,9 MJIH TpH Ha
NEeHITEHIIapHy CUCTEMY, L0 y CEpeIHbOMY O3Hayae 13 rpH' Ha OJHOTO
yB’SI3HEHOTO Ha pik, a6o 1 rpH Ha Micaue. Y 2000 poui ug cyma
3MeHmmnaca 10 11 rpu? Ha pik, T06T0 0,9 rpH Ha Micsiaub. Y 1999 poui y
JepKaBHOMY OrojkeTi Oyiio nmepeadadeHo TibKU 25,4% HEoOXiAHOI cyMH
IU1st IoTped XapuyBaHHS yB’si3HEHUX, a y 2000 porii 151 cyma 3MEeHIIMIAcs
1o 14,5%, To6to 0,38 rpH’ Ha IeHb ISl XapuyBaHHS O/IHI€T 0cOOU. 3assBHUK
CTBEpI)KYBaB, L0 MiJ Yac WOTro TPUMaHHS MiJl BapTOK CIITYUNA 130JISTOD

' npubnusHO 2 €BpO

2 mpubmmsno 0,15 eBpo

3 mpubmusHo 0,06 €Bpo
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Ne 13 (CI3O Ne 13) orpumysaB Ttinbku 0,08 rpH' Ha JIeHb Ha OJHOTO
3aTPUMAHOIO 3 JEP>KaBHOTO OIOKETY 1, BIAMOBIIHO, HE OyJI0 MOKIMBOCTI
i 9Yac TPUMaHHS MiJ BapTOIO JIKYyBaTH 3asiBHUKA B Takoi XBOpoOH, K
BUpa3Ka. 3asgBHUK TAaKOX HAroJIOCHB, IO 3a IIICTh MICALIB 3aTpPUMaHHA
fioro OyIo miiaHo OJIM3bKO CIMJIECATH MPUHUBIUBUM OOIIYKaM.

2. 3ayesascenusn Ypaoy

70. Vpsin He HajaB KOMEHTapiB IIOJI0 BCIX CKapr 3asiBHUKA CTOCOBHO
crarti 3 KonBeHuii. BiH NnpokoMeHTyBaB TUIbKM JEKUJIbKAa MHTaHb, fKI
MOPYUIYBAINCh 3asSBHUKOM. 30KpeMma, YpsI 3a3HauyuB, MI0, OCKUIBKH
3asBHUK CKap»KUBCS 3/1€OUIBIIOT0 Ha HECIIPOMOXKHICTh JEPKABHUX OpPTraHiB
3a0e3neynT oMy HaJle)KHe JIIKYBaHHS 1 XapuyBaHHsI, BIH OyJe po3riisaaTi
JIMILIE CKaprH, 0 CTOCYIOThCA LIUX MUTaHb. YPs 3alepeyrB TBEPIKEHHS
3asBHMKA 1 HArojiocws, 1o mja yvac nepedysanus y CI30 CBY Tta CI30
Ne 13 3asBHHKa He OyJ0 MiITAHO HETOACEKOMY a00 TaKOMY, L0 IPUHUKYE
TAHICTh, TMOBOKEHHIO. Takok BIH CTBEp/KyBaB, IO YMOBH, B SKHX
YTPUMYBaBCsl 3asBHUK, BilmoBinanu Bumoram ctarti 3 KonBeHuii, 1 ToMy
He OyJI0 OpyIIEHHS 1€l cTaTTI.

B. 3ayBa:keHHs1 CTOPiH 100 BiACYTHOCTI JIIKyBAHHS i MeANYHOL
JAOTIOMOTH

1. 3ayeadcenns 3aa6Huxa

71. 3asBHUK HE MOTOIUBCH 13 3ayBaXCHHAMH Ypsay. Bin cTBepkyBas,
0 CTaH HWOTO 370pOB’S TiJ 4Yac yB’S3HEHHS Jenajil MOTIPIIyBaBCs, IO
CBIIUMTH NpPO Te€, IIO BIH HE OTPUMYBaB HAJIEKHOTO JIIKYBaHHSI Ta
XapuyBaHHs. 3asBHHK CTBEP/PKYBaB, IO BiJIMOBa 3asBHUKOBI y HaJaHHI
JiKyBaHHsA Oyja IylecHpsMOBaHOIO. TakoX BiH 3asBHB, IO Take
MOBO/KCHHSI € KaTyBaHHAM. Y JKOBTHI 1998 poky y 3asiBHHMKa Bin0yJIOCh
YCKJIaJIHEHHsI XBopoOu cepiis. Y Oepesni 1999 poky y HbOro 3HOB cTanocs
3arOCTPEHHS BIAKPHUTOI BHPA3KOBOI XBOPOOW JBAHAISATUIIANO] KHIIKH, a
TaKOX BIH CTpa)KJaB BiJ| MyXJIMHU y CIHHI Ta XBopoOM wmkipu. Taki cami
mpoOeMu 13 3I0pOB’SIM BUHHUKIIM 3HOB, KOJHU Cyalss KuiBChbKOTO MiCHKOTO
Cyay, SKMH pO3INIJaB CHpaBy 3asBHUKA Yy MEPIOA 3 YEPBHs IO CEpIEHb
1999 poky, NOHOBUB CTPOK TPUMaHHS 3assBHHUKA II1/1 BAPTOIO.

72. 3asBHUK HAarojoOCHB, IO TBEPKEHHS Ypsay, o Homy Oyio
HaJIaHO HAJIC’KHE 1 CBOE€YacHe JIiKyBaHHs i yac nepedyBanus y CI30 ChY
1 CI30 Ne 13, € HegocTOBipHMMHU. 30KpeMa, BiH 3a3HAYUB, 1110 JIIKYBaHHS,
HaJlaHe KoMy, He MPU3BEJIO 10 OAYXKaHHS, a JIHIIE CHPUYNHIIIO MOTIPIICHHS
CTaHy #oro 370poB’s. binbiie Toro, BiH 3asBUB, IO Jeska iHQopMarlis,

' npubmusuo 0,01 eBpo
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HajaHa YpsaoM, y MEAUYHHMX 3amucax OyJia HEMpaBIUBOIO, a YACTUHY i
OyJ10 HABMUCHO TPOIYIICHO.

73. Takox 3asiBHUK 3a3HA4MB, 110 3 OorjsiAy Ha pimeHHs Cyny, yXxBajeHi
29 xBiTHs 2003 poky mpoTu Ykpainu (auB. pimeHHS «JlaHbKEBHY MPOTH
Vkpaian», 3asBa Ne 40679/98, m. 112; «Xoximiu mpotu YKpaiHu», 3asBa
Ne 41707/98, n. 154; «Hazapenko mpotu Ykpainu», 3asBa Ne 39483/98,
n. 114; 1 «AnieB npotu Ykpainm», 3asBa Ne 41220/98, m. 110), ymoBu
TPUMaHHS Il BapTOI y 3aKJIaJax, B SKUX IepeOyBaB 3asBHUK, Oyl
HEJTIOJICBKUMU 1 TAKUMHU, 110 IPUHUKYIOTh T1AHICTh. 3asSBHUK HArOJOCHB Ha
TOMY, 10 WOTO IIECHPSIMOBAHO MiJAaBaIM KaTyBaHHIO Ta HEHAJEKHOMY
MOBOJKEHHIO 3 METOIO MPUHU3UTHU Ta MPUMYCUTH HOr0o BU3HATU BUHY, 11100
MOJIETIIUTH KPUMIHAJIBHE PO3CIIiyBaHHS MPOTH HBHOTO, a TAKOXK OTPUMATH
CBIYEHHS MIPOTH 1HIIUX OCIO.

2. 3ayesascenusn Ypaoy

74. Ypsin HarojloCWB, MO HOTO TO3UIlSA IPYHTYETHCS TEPII 3a BCE Ha
NOPIBHSAHHI JIOCHI/PKEHb CTaHy 3/0pOB’S 3asBHHKA, KOJIM Horo OyIo
3BUIbHEHO 13 Cityx0u Oe3neku, TOOTO nepea TUM, SK BiH 0YaB MpalioBaTH
y MiHicTepcTBl 3aKOpPAOHHHUX CIIpaB YKpaiHH, 3 TpbOMa MEIUYHUMHU
EKCIIepTHU3aMH, 110 TTPOBOIUIIUCS MM Yac HOro mepeOyBaHHS Tij BapTOIO.
AmHaui3 mokasas, 110, Oepy4H 10 yBaru Toil ¢axT, 10 3asBHUK 00iiimaB
nocajy, sika nependadaia MOJOPOXKI Ta TpuBajie NepeOyBaHHS B I1HILKX
KIIMaTUYHUX YMOBax, a TaKOoX CTpPeC, CHPUYMHEHUH KpUMIHAIbHUM
PO3CIiIyBaHHIM MPOTH HHOT'O, XBOPOOHU 3asiBHUKA MOIJIM O PO3BUTHUCS 3a
HOpPMaJIbHOT'O Iepediry mojiid, HaBiTh SIKOM HOro He TPUMAJH IIiJl BapTOIO.
KpiMm Ttoro VYpsn 3BepHyB yBary Ha Te, LIO 3asBHMKY OyJ0 HaJIaHO
BIJIMIOBIIHE JIIKYBaHHS i/ Yac TPUMAaHH MiJ BapTor0. TakoXk BiH MOCIABCS
Ha ¢akT, M0 y MeIWyHil kaptui Oyiu 3a3HaueHl JIKW, SKUMU OyJio
3a0e3neueHo 3asBHUKA Ta J0 SKUX BIH MaB BUIBHUH JOCTYIL Ypsa
3ayBakMB, M0 3asgBHUK OTPHUMYBaB HaJe)KHE JIIKYBaHHS IIiJ] dYac
nepebyBanus mij Baproro y CI30 CBY i1 CI30 Ne 13. Bin Harosocus, 1110
TBEPUKCHHS 3asBHUKA 3 IIbOTO MIUTAHHS € HEOOTPYHTOBAHUMH.

C. Ouinka Cyny

1. IIpeyeoenmne npaso, sike niois2ae 3aCcMOCYBAHHIO

75. TlpeuenentHe npaBo Cynay 3a crarreto 3 KoHBeHIIii, Mo miasrae
3aCTOCYBaHHIO y Mii CIIpaBi, KOPOTKO BUKIAJEHO y 3a3HAUYEHOMY DIllICHHI
B cipaBi «HeBMmepxkunbkuii mpotu Ykpainm» (Nevmerzhitsky v. Ukraine),
nm. 79—81).

2. Ckapeu Ha ymoeu mpuManHs 3aa6HUKA Nio 8apmoro
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76. lllongo ymMoB TpUMaHHS 3asBHHMKA IiJl BapTOI0 — IMEPENOBHEHHS
KaMmep Ta BIJCYTHOCTI HAJIKHOI TiTi€HU, BEHTWJIAIIl, COHSYHOTO CBITIA,
MIOJICHHUX TMPOTYISTHOK, YMCTOI Oim3HU Ta omsiry — Cyq po3riisHyB iX y
[[IJIOMy Ha OCHOBI TOSICHEHb 3asBHUKA. BiH 3a3Haudae, 110 HEMOXIIUBO
TOYHO BCTAaHOBUTH YMOBH, B SIKHX YTpUMYyBaBcs 3asBHHK. OJHaK BiH
BKa3ye, 0 YpsiJl HE 3alepeuyBaB TBEPPKEHHS 3asSBHUKA 1, TAKUM YHHOM,
BOHM MOXYyTh BBaxaTuch Cy/noM He3anepeuyHUMH (JMB. MyHKTU 66—69).
Kpim Toro, Oepyun A0 yBaru, IO MOSICHEHHS 3asBHMKA MOCIIIOBHI,
JeTajabHI Ta BIAMOBIJAIOTH 3arajioM MepeBipkaM, mpoBeaeHuM KomiteTom
Paau €Bponu 13 3anobiranHs Toprypam i YnoBHoBakeHUM BepxoBHoi Paau
VYkpaiau 3 mpaB JIOJWHU B yCTAaHOBAaX BUKOHAHHS TIOKApaHb Ta CIITIAX
1305TOpax (AMB. 3a3HadyeHe pilleHHs y cnpaBi «HeBMepKHULBKUN TPOTH
Vkpaian» (Nevmerzhitsky v. Ukraine), nynktu 60, 61 Ta 66), Ta 3BITY
PaxynkoBoi nanatu 3a 1999 pik «lIpo pe3ynpTatu nepeBipku OIOJKETHUX
acCUTHyBaHb Ha yTpUMaHHs JlepkaBHOro JemapTaMeHTy 3 MHUTaHb
BUKOHAHHS MOKapaHb» (AuB. 1. 69), Cyn 10X0AUTh BUCHOBKY, 110 3asBHUK
YTPUMYBaBCsS y HENPUUHATHUX YMOBaX, a JepkaBa He 3abe3medmia
3aTPUMaHUM HEOOXIHOTO XapuyBaHHS Ta HaJEKHHUX KOMITIB Ha IX
yTpUMaHHS, 5K e nepe0ayeHo 3aKOHOM (JuB. 1. 69).

77. Kpim Ttoro Cyn 3a3Hayae, IO MEIUYHI BHCHOBKH, HaJaHi
CTOpOHAMH, CBIYaTh MPO Te, IO IMiJT Yac yB S3HEHHS 3asBHUK CTPAXIaB Ha
pi3Hi XxBopoOu (nuB. myHKTH 39—45). [lopiBHAHHS BUCHOBKIB NEpIIOi Ta
TPEThOi CyJIOBO-MEIUYHUX ekcneptus Bix 11 Oepesns 1998 poky Ta 3 16
yepBHA N0 2 jmunHg 1999 poky, BIINOBIIHO, YITKO CBIAYUTH MPO T€, IO
CTaH MOro 30poB’sl 3HAUHO MOTipUINBCS (IUB. MyHKTH 391 51).

78. oo cebopeiHOro AepMaTUTy 1 XBOPOO ceplis, Ha SIKI CKap»KUBCS
3asBHMK, Cyn BBakae, IO HE3BAKAIOYM HA JIKYyBaHHS, $KE IHCHO
OTPUMYBaB 3asBHUK, 3aXBOPIOBAHHS, pPELMIWB, MOTIPIIEHHS Ta HOro
nojaneiia rocmiranizamis 30 nucronana 1998 poky (aus. 1. 43) BKa3ylOTh
Ha Te, L0 BiH YTPUMYBaBCS B aHTHUCAHITAPHUX yMOBax 0e3 JOTpUMaHHS
€JIEMEHTAPHOI Tr1€HHU.

3. Ckapeu na 8iocymuicms JKY8aAHHSA | MEOUYHOT 00ONOMO2U

79. Wono ymoB ytpumanns Cyn 3a3Havae, IO CKapru 3asBHUKA
cToCcyloThCsl ToNiokeHb cTarTi 3 KonBenmii. [lami BiH TOBTOpPIOE, IO
HE3BaXKAIOUYHW Ha Te, Mo cTaTTs 3 KOHBEHIIT HE MOXKEe TIIYMAaYWTHCh SK TakKa,
IO 3aKpIIUTIOE 3aralbHU 000B 30K 3BIILHEHHS 3aTPUMAHUX Y 3B’SI3KY 3i
CTaHOM 3JI0POB’sl, BOHA TMOKJIAJa€ Ha Jep>kKaBy OOOB’S30K 3aXHUINATH
¢i3uuHe 310poB’s 0ci0, M030aBIEeHUX BOJII, HAMPHUKIA/, MUISIXOM HAJaHHS
iM HeoOX11HOT MEANYHOI JOTIOMOTH (JIMB. BUCHOBOK €BpOMNENCHKOT KOMICIT
3 npaB JroaAuHU BiA 28 ciunsa 1994 p. y cnpasi «I['yprago npotu LBeitnapii»
(Hurtado v. Switzerland), Series A Ne 280-A, c. 15, 16, n. 79). Kpim Toro
Cyn BU3HAUMB BUMAAKH, KOJM HEOOXITHO HAJIEKHUM YHUHOM OXOPOHSTH
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30pOB’sl yB’si3HEHUX (IuB. pimeHHs Big 26 sxoBTHA 2000 p. y cmopasi
«Kynna npotu [oneuui» (Kudta v. Poland) [BI1], 3asBa Ne 30210/96, 1. 94,
€CILI 2000-X1).

80. Cyn 3a3Hauae, 110 JiKap BIepIlle 0O0CTEXKHB 3asBHUKA Maibke depes
YOTHPU MICSIIl MICIA TOTO, SIK WOTO BApyre Oyio B3ATO MiJ BapTy, a caMe
30 nmucronana 1998 poky, koiau Horo OyJ0 TOCHITaII30BaHO 3 TIMEPTOHIEIO
(muB. 1. 43). Kpim Toro 3 marepiaiiB cnpaBu BOAayaeTbesl, 1m0 14 nunHg
1999 poxy CI30 CBY mnoBimomMuiio 3asBHHMKA Ta JEp>KaBHI OpraHu Ipo
HEMOXUIMBICTh HAJaHHS MOMYy HEOOXiZHOTO JIIKyBaHHS 4depe3 Opak
BiIMOBIAHKUX 3ac00iB (quB. myHKTH 50 1 52).

81. Ha momatok, nep>kaBHI OpraHd He 3BEpHYJIM yBary Ha BHCHOBKH
CyIOBO-MEIUYHOI €KCIEepTU3H, MpoBeneHol 3 16 uepBHA mo 2 JuOHSI
1999 poky, npo Te, 110 oMy Tpeba HajaTH CTAlllOHAPHE JIIKYBAHHS, SKILO
BUSIBUTBCSI, 110 HOr0 HEMOXKJIMBO HAJIATH IiJ yac yB’si3HEHHA (AuB. 1. 51).
Tinbku 22 munas 1999 poky HauvanbHuk KwuiBchkoro ciiguoro izosisitopa
Ne 13 (CI30 Ne 13) noBinoMHB CyJ, SIKUI pO3IIIsAAaB KIONOTaHHS 3asBHUKA
Mpo 3BUIBHEHHS 3-TiJ BapTH 4Yepe3 Horo cTaH 370pOB’S 1 HEOOXITHICTH
JIKyBaHHS, L0 HOMY HEMOXXJIMBO HaJaTH HEOOXIJHE JIKyBaHHSI Yy
meauactuHi CI30 (auB. m. 52). 3pemrToro, Maibke yepe3 TpU THXKHI, 3
ceprHs 1999 poky KwuiBchbkuii MicbKMH CyJl TpUHHSAB pIIIEHHS PO
nepeBenenns 3asBHUka 3 CI30 CBY go CI30 Nel13 y 3B’s3ky 3
HEOOXIIHICTIO HaJaHHS HOMY HaJeKHOI MEAMYHOI JAOMOMOTH (IuB. 1. 53
BHUIIIE).

4. Bucnosxu Cyoy

82. bepyun n0 yBaru 3a3HaueHE II0JI0 YMOB TPUMAHHS 3asBHHUKA TIif
BapToO (AUB. M. 76), IKi OYEBUIHO MaJH 3ryOHUH BIIMB Ha HOro 3710poB’s
(nuB. pimenns Bix 15 munns 2002 p. y cnpasi «Kanamuukos npotu Pociin
(Kalashnikov v. Russia), 3asBa Ne 47095/99, n. 98, €CILUI 2002-VI, Ta
3a3HaueHe pileHHs y cupasi «HeBMepkuupkuil npotu Ykpainu», m. 88), i
BUCHOBKM Cyay IIOJO BIJCYTHOCTI JIKyBaHHA 1 MEIUYHOI JIOTIOMOTH,
HeoOX1IHUX 3asBHUKY (nuB. myHKTH 79, 80), Cyn 10XOAUTH BUCHOBKY, IO
Oyno mopymenss ctatti 3 Konsenmii. Y cBitTii 3a3HaueHoro Cya BBaxae,
0 MPHUPOJIA, TPUBATICTh, JKOPCTOKICTH MOBOJKEHHS, SKOMY ITiJIITaBaBCs
3afBHUK, Ta CYKyHNHMH HETaTMBHMH BIUIMB Ha HOro 370pOB’s JaroTh
MIJICTAaBU PO3I[IHIOBATH TOBOKEHHS 3 HUM SK HEJIIOJChKE 1 Take, IO
NPUHUKYE T1IHICTH (AuB. pimenHs Bix 21 rpyans 2000 p. y cnpasi «Ermes
npotu Kinpy» (Egmez v. Cyprus), 3asa Ne 30873/96, n. 77, €CILJI 2000-
XII; pimenns Bim 16 uepBHs 2005 p. y cmpasi «Jla63oB mpotu Pocii»
(Labzov v. Russia), 3asiBa Ne 62208/00, 1. 45; pimmennst Bix 20 ciuns 2005 p.
y cnopaBi «Maitsut npotu Pocii» (Mayzit v. Russia), 3aaBa Ne 63378/00,
1. 42).
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11I. CTBEPJDKYBAHE ITOPYILIEHHS CTATTI 13 KOHBEHIIII

83. 3aBHUK TaKOXX CTBEpKYBaB, III0 BiH HE MaB €(EKTHBHUX 3ac00iB
IOPUIMYHOTO 3aXHUCTY MIOA0 cKapr BiamoBigHo a0 cratti 3 Konsenmii. Bin
TaKOXK CKap>KUBCS Ha nopyueHHs craTti 13 KonBeHuii, sika y BiInoBiIHIM
YacTHHI Tiepeadavae Take:

«KosxeH, uni npaBa Ta cBoOou, Bu3HaHi B wiit KoHBeHIii, Oysi0 mopyieHo, Mae mpaBo
Ha e(eKTUBHHUII 3aci0 IOPUIMYHOrO 3aXHMCTy B HAIIOHAIFHOMY OpraHi, HaBiTh SIKIIO TaKe
MOPYIICHHSI OYJI0 BUMHEHE 0c00aMM, SIKi 3/1iHCHIOBAH CBOI O(DilliiiHi TOBHOBaXCHHSIY.

A. 3ayBasKeHHsI CTOPIH

1. 3aysascenns Ypsaoy

84. Ypsin 3HOBY HaraJas, IO BIAMOBITHO JO MPELEACHTHOI MPAKTUKH
Cyny mono cratti 13, skmo ocoba CKapKUThCS Ha Te, 1[0 BOHA cTaja
MOTEPIIJIMM BiJ] MOPYIICHHS TpaBa, rapaHToBaHoro KOHBEHIli€0, BOHA
MOBUHHA MAaTH 3acCi0 IOPHIMYHOTO 3aXUCTY B HAI[IOHAJILHOMY OpTaHi JyIs
PO3TISAY 3asBU 1, SIKIIO 11€ JOIIBHO, I OTPUMAHHS BiAIIKOyBaHHS (BiH
NOCUJIAEThCS Ha pimeHHs Bix 25 kBitHa 1996 p. y cmpasi «lycradcon
npotu Beuii» (Gustafsson v. Sweden)). Ypsaa cTBEpIKyBaB, 110 3aBHUK
MaB JIOCTYTHI €(EeKTHUBHI 3acO0M IOPUIUYHOTO 3aXHCTy HA HALlIOHAJHLHOMY
PiBHI, ajie BiH HE CKOPUCTABCS HUMH.

85. 3okpema, Ypsia CTBEp/UKYBaB IO BIANOBIMHO A0 3akoHiB «IIpo
npokypatypy» i1 «[Ipo momepenHe yB’sI3HCHHsS» B3ATI il BapTy OCOOH
MalOTh TPABO OCKAapXKyBaTH Jii MOCAaJOBHUX OCI0 10 MPOKypopa, KU
3MIMCHIOE HArsA[ 3a yMOBaMH TpPUMaHHS I BapTO Y MICIIX
NOTIEPEeTHROTO YB si3HeHHs. [Ipokypop MOBHHEH MpOBECTH NEpEBipKy Iii€l
CKaprd 1 BXUTH 3aXOJIB JUIi YCYHEHHS TOpYUICHHs. Pe3ynbraTu
pO3CIilyBaHHS TMOBIIOMIISIIOTBCS  0CO0i, siKa TMojaaida cKapry. SIKimo
pe3yabTaTH pO3CIiAyBaHHS HE 3a/I0BOJBHIIOTH CKap)KHUKA, BIH MOXE
3BEPHYTHCS JI0 BHIIECTOSIIOTO MPOKypopa abo 10 Cyay BIAMOBITHO [0
HAI[lOHAJILHOTO 3aKoHOJaBcTBa. lle o3Hadae, mO ocoba, sKa xodye
OCKapKUTH Jii abo Oe3misbHICTh KEpIBHHUIITBA YCTAaHOBM, J€ BOHA
yTpUMYyBaIach, Ma€ TPaBO 3BEPHYTHUCS O€3MOCEePEeHBO A0 CYAy. Y TaKOMy
BUMAJIKY CYJ TIOBUHEH PO3TJIIHYTH CKapry i BUHECTH PIlIEHHS BiAMOBIIHO
JI0 3aKOHOJIAaBCTBA Y KpaiHU.

86. Ypsia moBToproBas, mo ctarts 28 KoncruTyii Ykpainu 3a00poHsie
KaTyBaHHsI Ta HENIOJIChKE a00 Take, 0 MPUHWKYE TiIHICTh, TOBOKEHHS
4y mokapaHHs. KOHCTUTYLiss MICTHTh HOPMH TpsMoi Jii 1 Moxe
BUKOPUCTOBYBATHCS OCO0OI0 sIK TigcraBa jais 11 ckapru. Kpim Toro
BimnmoBigHO g0 Koncturynii KoHBEHISS € 4YacTHHOIO HAI[iOHAJLHOTO
3aKOHOJAaBCTBa YKpaiHW. Y 3asBHHMKAa He OyJO0 TEPEHIKOJ UIS TMOJaHHS
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CKapru JI0 HAIlOHAJIBHUX CYMIB IIOJO CTBEP/KYBAHOTO TOPYIICHHS
ctarti 3 KoHBeHIIIT Ta, BiMOBIHO, — BHUMOTH BIIIIKOAYBaHHS.

87. Ypsan cTBepaXKyBaB, 1o chiguuii ['eHepaabHOT MpOKypaTypH, J1H0UU
T00pOCOBICHO, HEOAHOPa30BO 3BepTaBcs a0 HadanbHuka CI30 CBY 3a
iHpopMalier0 mMpo CTaH 370pOB’S 3asBHUKA Ta WOTO JIKyBaHHS. YPsT
3BepHyB yBary Cyny Ha Te, IO CyJ, SKHi BHUHIC OOBHHYBAJIBHUN BHUPOK
010 3asBHHKA, OpaB J0 yBarm MOro CTaH 370pOB’S 1 3AaTHICTH OpaTu
y4acTh y TIpoleci, KOMM BHUPINIyBaB NHTAHHA TPO HOTO MOXKIIUBE
3BUIBHEHHS 3-TiJ BapTh. SKIIO 3asfBHUK BBaXKaB, M0 MPOKYPOPCHKHI
HarJsA] 32 AOTPUMAHHSM 3aKOHHOCTI TIPHU HaJIaHHI MEIUYHOI JOMOMOTH i
yac TPUMAaHHS M1 BapTo0 OyB HEHAJEKHUM, BiH IOBUHEH OyB 3BEPHYTHUCS
JI0 CYAY 3 IBOTO MPHUBOY. Y OyIb-SKOMY BUMAJAKY, Y PsiI CTBEPIKYBaB, 1110
IIPOCTUI CYMHIB B €(DEKTUBHOCTI 3aCO0y IOPUINYHOIO 3aXUCTy HE 3BUIbHSAB
3assBHHUKA BiJ 000B’sI3Ky BUKOPUCTATH HOTO MEpela THM, SK M0JIaBaTH 3asBY
110 €BPONENCHKOTO CyAy 3 MPaB JIFOIUHHU.

88. TakuM uuHOM, Ypsia MAIMIIOB BHUCHOBKY, IO 3aKOHOJABCTBO
Vkpaiaun 3abe3nedyBasio e(PEeKTUBHHM 3aci0d IOPUAMYHOTO 3aXUCTy B
3HaueHH1 cr1arTi 13 KoHBeHINl, SKUM 3asBHUK MII CKOPUCTATHCh IS
OCKap )KEHHS CTBEP/I)KYBAHOTO TIOPYIICHHS CTATTi 3.

2. 3aysadicenns 3asa8HUKA

89. 3asgBHUK CTBEp/KYyBaB, IO YHCJICHHI BIIXWICHHS HOTO 3asB 0
OpOKypaTypu 1 cyay 0po 3BUIBHEHHS 3-IiJA  BapTH, a TaKoX
HECIPOMOJKHICTh OCTaHHIX MPOBECTH PO3CIIAYBaHHS 3a MOro CKapramu €
MNOPYUICHHSM CTaTTi 3, OCKUIbKM JEepXKaBHI OpraHu MAisIM HEHAIeKHUM
YHHOM.

90. 3asgBHMK 3a3HAuuB, IO TBEP/KEHHI YPSIy IPO MOMKIUBICTh
3BEpHEHHS JI0 CyAy 31 cKaprowo Ha Jii abo Oe3aisUIbHICTh MPOKypopa Ta
CIITYOTO € Oe3MiJACTaBHUMHM, OCKUIBKM L€l 3aci0d IOpUANYHOIO 3aXUCTY
noyaB Jistd Tuibku 23 tpaBHsA 2001 poky, xonmu Koucrutyuiiinuii Cyg
YkpaiHu BUPINIKB, [0 MOXXJIWMBO TOJABAaTH TakKi CKApru BIAMOBITHO [0
crareit 234—236 KIIK i crarri 248 LIIIK. 3asBHUK CTBEpIKYBaB, IO
nogaHHa ckapru go I'TIY He Moxe BBaxarucs eQeKTUBHMM 3aco00M
IOPUAMYHOTO 3aXUCTy B 3HA4€HH1 cTarTi 13 Oepyuu 10 yBaru (QyHKIIIT
OPOKypaTypu Yy poO3CliyBaHHI HOro crnpaBd Ta BIJCYTHICTb Hamipy
po3risinatu 1 ckapru. He Oyio mpoBeieHo >KOAHOTO PO3CiAyBaHHS 100
YMOB TPUMaHHS 3asBHMKA 1]l BApTOIO, a TAKOXK HOTro CKapr Ha BiJICYTHICTb
HaJICKHOTO JIIKYBaHHS 1 METUYHOT JIOTTOMOTH.

91. 3asBHMK CTBEp/UKYBaB, IO BiH HE MII' €(EKTHBHO OCKapXHUTHU 10
CyIy HEHAJIe)KHICTh YMOB TPHMaHHS WOTO IIiJl BapTOI Ta HEHAJIEKHE
NOBO/KEHHs. BiH He MIr mojatu 3asBy NpO BIALIKOTYBAaHHS UIKOIH,
3aBAaHoOi WOoMy MiJ Yac JOCYJOBOTO CHIACTBA Ta TPUMAHHS TiJ BapTOIO,
OCKIUJIBKH 116 He BXOAMJIO /10 KOMIETEHII] cy1y. 3assBHUK CTBEPAXKYBaB, 1110
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BIH BUKOPHUCTAaB YCI Cy/I0BI Ta M03acy0B1 3aCO0M IOPUINYHOIO 3aXHUCTY, SKi
Oynu B #oro po3nopskerHi. OHaK Aep>kaBHI OpraHu HE 3MOTJIH ITPOBECTH
edeKTUBHE PO3CIiyBaHHs a00 HaJIEKHUM YUHOM PO3IJISHYTH HOTO CKapri.
Bin niiiimoB BHCHOBKY, IO Y HBOro He Oyjo e(eKTUBHUX 3aco0iB
IOPUIMIHOTO 3aXHUCTYy CTOCOBHO HOTO CKapr BIAMOBIAHO 1O CTaTTi 3, 11O
CTaHOBUTH NopyeHHs ctarti 13 Konsenmii.

B. Ouinka Cyay

92. Cyn Bkasye, mo ctarts 13 KoHBeHIIi rapaHTye HasBHICTh 3aC001B
IOPUAMYHOTO 3aXUCTY Ha HAI[lOHAJbHOMY PIBHI JJISl 3aKpiIUIEHHS IpaB i
cBo0OJ, TapaHToBaHuX KoHBeHI€l0, y HalllOHaJBHIN MpaBOBii cucTemi
HEe3JIKHO Bia GopMH iX 3akpirmieHHs. TakuM 4WHOM, METOO CcTaTTi 13 €
3a0e3rneueHHs 3ac00y IOPUINYHOTO 3aXUCTY Ha HAI[IOHAIBHOMY DPiBHI, SKHMA
JI03BOJINTH BUPIMIUTU CKapry, NojaHy BiamoBigHo 10 KouBeHuii, mo cyTi 1
HAJAaTH BIAMOBIOHE BIAIIKOAYyBaHHS (AuMB., cepex OaraThbOX IHIIHX,
3a3HaueHe pimeHHs y cupasi «Kyana npotu [oasmi» (Kudta), n. 157).

93. Mexi 3000B’s3aHHs 3a crarreto 13 KonBeHHii 3MiHIOIOTBCS
3aJIEKHO BiJ TPUPOAM cKapru 3asBHUKa 3a KoHBeHIi€r. Y Oyap-sKoMy
BUNAJIKY, 3aci0 IOPUIMYHOIO 3aXUCTy 3riAHO 31 crarrero 13 mae OyTu
e(eKTUBHUM SIK Ha IPAKTHIIL, TaK 1 y 3aKOHOJABCTBI.

94. Cyn Bkaszye, 1O BHUpPIMIAJIGHUM NHUTAHHSAM TpPU OLIHIOBAHHI
€(eKTUBHOCTI 3ac00y IOPUINYHOIO 3aXUCTY LIOJI0 CKaprd Npo HEHaJIekKHE
MOBO/PKEHHSI € MOJIMBICTh TOJAHHS CKaprd 3asBHUKOM JIO HAI[lOHAJIBHUX
Cy/JIOBHX OPTaHiB 3 METOIO 3ar00iraHHs] BAHUKHEHHIO MOIOHMX BUIIAIKIB Y
Mail0yTHbOMY Ta OTPUMAHHS MPSIMOTO 1 CBOEYACHOTO BiJIIIKOYBaHHS, a He
MIPOCTO HETPSIMOTO 3aXHUCTy MpaB, 3akpimuieHnx y crarti 3 Koneenmii. ¥V
BUIA/IKAX, KOJU OCOOM CKap)KaTbCs HAa HEHAJIE)KHE IMOBOJDKEHHS IMij yac
nepeOyBaHHS MiJ BapTOI0 Ta YMOBU iX TpUMaHHs, 3aci0 IOPUAMUYHOTO
3aXMCTy MOKE€ OyTH MPEBEHTUBHUM 1 KOMIIEHCATOPHUM BOJHOYAC.

95. BianoBigHO 10 NEplIMX 3ayBakeHb YpsAy, a caMe 00 CKapru,
gka Maja OyTHM TMOJaHa TPOKYpopy, SKUIl 3AilCHIOE Hariag 3a
JOTPUMAHHAM 3aKOHHOCTI B YCTaHOBAaX BUKOHAHHS IMOKapaHb 1 CIITYUX
13omaTopax, Cyn BBakae, II0 116 HE MOXKHA BBaXKaTH €QEKTHUBHUM Ta
JOCTYITHUM 3aC000M IOpUANYHOTO 3aXUCTy OepydH A0 yBaru Te, 10 CTaTyc
IPOKYpaTypH BIAMOBIIHO /10 HAlllOHAJILHOTO 3aKOHOJIAaBCTBA Ta i 0co0a1Ba
pOJIb «0OOBHHYBAYCHHS» B PO3CIiAyBaHHI KPUMIHAIBHUX CIIPaB HE HAJAIOTh
BIJIMOBITHUX TapaHTI HE3aJeKHOTO 1 HEYNepeKEHOro pOo3IJIsily CcKapr
3asBHHMKA (JIMB. 3a3HaueHe pimeHHs y copasi «Mepit nmpotu Ykpainmwy,
n. 63; mutatis mutandis, 3a3HaueHe pimeHHs y crpaBi «HeBMepkuLbKHii
npotu Ykpainu», n. 116, 1 pimenns Bia 6 Bepecus 2005 p. y cnpasi «Casos
npotu Ykpaiam» (Salov v. Ukraine), 3asBa Ne 65518/01, . 58, €CILJI 2005-
...). Kpim Toro VYpsn He noBiB, 110 3BEpHEHHS 10 MPOKypopa Moryio O
NPUBECTH 10 BHILE3a3HAUYEHOI INPEBEHTUBHOCTI ab0 KOMIIEHCATOPHOTO
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BiJIIIKOAYBaHHS MIOAO CTBEP/KYBAaHOTO TOTAHOTO ITOBO/DKEHHS Ta YMOB
TpUMaHHS IiJ] BapTOIO, 1110 cynepedats ctaTTi 3 KonBeHmii.

96. lllomo iHImIMX CKapr, [Ki 3asBHUK MIr O MOAaTH, y TOMY YHCIi
CKapru 10 HallloHaJbHUX CyAoBuX opraiB, CyJ 3a3Hayae, 110 3asBHUK
MOCKAP)KUBCS JIIKapeBl YCTAHOBHM 3 MUTaHb BUKOHAHHS IOKapaHb HA CBOIO
XBOpOOY, afaMiHicTpalis 1i€i yctaHoBU Oyina moiH(GopMoBaHa Mpo MOTaHUM
ctaH Horo 3m0poB’s. Takum uywHOM, Oe3nmepedHrM € ToW (akT, Mo
JepKaBHI opraHu OyJu JOCTaTHBO MOiH(GOPMOBaHI MpPO CTaH 3asBHHUKA 1
MaJIi MOXJIMBICTh IIEPEBIPUTH YMOBU TPUMaHHS HOTro Mij BapTOIO Ta B pasi
HEOOXIJTHOCTI PO3IJISIHYTH Ta 3aJ0BOJBHUTH Horo ckapru. OCKUIbKH
3asBHUK CHpaBAl HE CKOPUCTABCS IIISXaMH, sIKi mpornoHyBaB Ypsan, Cyn
3a3Hayae, 10 MpobdJaemMH, sKi OyJIM CIPUYMHEH] YMOBaMHU MOTO TPUMaHHS 1
CTBEP/KYBAHOKO BIJICYTHICTIO HAJEKHOTO JIIKyBaHHS, MalOTh CUCTEMHUUN
XapakTep 1 He CTOCYBAJIMCS OKPEMO BUIIAJKY 13 3asBHUKOM (IMB. yXBaly Bij
18 Bepecus 2001 p. y cnpai «KanamnukoB npotu Pocii» (Kalashnikov
v. Russia), 3aaBa Ne 47095/99). Kpim Toro Ypsii He 3a3Ha4yuB, SIKE came
BIJIMOBI/IHE BIAIIKOYBAaHHS MOTJIM HAJATH 3asBHHUKY HAI[lIOHAJIBbHI CYJIOBI
Ta I1HIII OpraHu JepXKaBHOI BJIAZM BPaxOBYIOUM sIBHI Ta Oe33amepeyHi
€KOHOMIUHI TPYTHOIIII, 3 SKUMH CTHKAIOThCSI YCTAHOBH 3 MMTAHh BUKOHAHHS
nokapasb (auB. 1. 65).

97. Cyn BBaxae, o Ypsia HE JOBIB, IO BIAMOBIAHO 0 3aKOHOJIABCTBA
VYKpaiHu 3aBHUK MaB MOXJIUBICTb OCKap»UTH YMOBU TPUMAaHHs HOro mij
BapTOl0 a00 1m0 3aco0M IOPUAMYHOrO 3aXMCTy, JOCTYIHI HoMy, Oy
e(peKTUBHUMHU — IHIIMMHU CJIOBaMH, 1110 BOHU MOTJIM 3ar00irTH MOBTOPHUM
NOpyIIEHHsAM, a00 MNpUNUHUTH iX, a0o HagaTH WOMY BIJAMOBIIHE
BIiJIIIIKOTyBaHHSI.

98. Takum umnHom, Cya 1OXOAWTH BHCHOBKY, IO OYyJIO MOPYLICHHS
ctarti 13 KonBeHuii o0 BiACYyTHOCTI €(EKTUBHUX 1 JOCTYMHHUX 3ac00iB
IOPUAMYHOTO 3aXUCTY BIJIMOBIAHO J0 HAllOHAJIBHOI'O 3aKOHO/ABCTBA LI0JI0
CKapr 3asBHUKA Ha MOBO/XKEHHSI Ta YMOBH TPUMaHHs HOTO IiJ] BAPTOIO.

IV. CTBEPJUKYBAHE TIIOPYIIEHHSA TIYHKTY 1 CTATTI6
KOHBEHILII

99. 3agBHUK TakoXX CTBEp/KyBaB, W0 HOMYy BIIMOBWIH Yy
CHpPaBEJIMBOMY pO3IJISiAI COPaBU NpPO 3BEPHEHHS 3acTaBU B J0XOJ]
Jep’KaBU, OCKUIBKM HOro ApYXKMHY He Oylo BHUKJIMKAaHO A0 cydy. Bin
3asBUB MpO MOpPYyIIEHHS MyHKTY 1 cTtarti 6 KoHBeHIil, fka y BiJNOBIIHIHI
YaCcTHHI Nependavae Take:

«KoxeH Mae mpaBo Ha CHpaBeJIMBHIL i MyONIYHUN PO3MIISA HOro CIIpaBH YIPOJOBXK
PO3YMHOTO CTPOKY HE3QJIS)KHHM 1 O€3CTOPOHHIM Cy/IOM, BCTaHOBJIEHHM 3aKOHOM, SKHUit
BUPIIIUTG CHip ImOA0 HOoro mpaB Ta OOOB’SI3KIB IUBUIBHOTO XapakTepy ab0 BCTAaHOBUTH
OOTPYHTOBAHICTh OYIb-5IKOTO BUCYHYTOT'O MIPOTH HHOTO KPUMIHAIBHOTO OOBUHYBAUCHHS.
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A. IlonepeaHi 3ayBaskeHHs Y psiny

100. Vpsan BBakae, MmO I CKapra HeECyMmicHa ratione materiae 3
MOJIOKEHHAMHU MYHKTY 1 ctaTTi 6 KOHBEHII1, OCKIJIbKM y NMPOBA/PKEHHI He
BUpIIIYBaJIUCh HI OOIPYHTOBAHICTh KPUMIHAJIBHOTO OOBHMHYBAa4yeHHs, aHi
«mpaBa Ta OO0OB’SI3KM LUBUIBHOTO XapakTepy». 3 TOYKH 30py Ypsny,
3BEpHEHHSl 3acTaBU B JOXOJ JEpKaBH MOXKE pPO3IJISAATUCA TUIBKH
BimoBiAHO 10 cTtarTi 5 KouBeHilii. Ypsa HaBiB aHANOTIIO 3 MOJATKOBUMH
CIIOpaMH, CTBEPKYIOUM, IO 3BEPHEHHS 3acTaBH B JOXOJ JEp:KaBH
noTpedye moi0HOT OLIHKK HEBUKOHAHHS MEBHUX HOPUIUYHUX 00OB’SI3KIB.
Vpsia Takoxk mociaBcs Ha mpeueneHTHY npakTuky Cyay oo MyHKTy 4
ctarti 5 KoHBeHIil, CTBep/Kylouu, IO CTaTTss 6 HE 3aCTOCOBYETHCS Y
MPOBA/KEHHSIX TIPO PO3TJISAJ 3asiBU MPO 3BUIBLHEHHS 3-Ti7 BapTU. BiH HaBiB
pimenHs Kowmicii Big 21 ciung 1987 p. y crpasi «Mynedo nporu @paniiin»
((Moudefo v. France), 3asiBa Ne 10868/84).

101. Ypsa Takox 3a3HauuB, L0 I YacTHHA CIPaBM MOBMHHA OyTH
BH3HAHA HECYMICHOIO ratione personae 3 TmoNOXeHHsAMH KoHBeHIIIT,
OCKIUJIBKM JpY’KUHA 3asBHUKA He Oyia ctopoHoro mporecy B Cyni. 3 1poro
MIPUBOJY BiH MOCHJIA€ThCs Ha yxBaily Cylly Mpo YacTKOBY MPHUUHSTHICTD y
cnpaBi «HeBmepxkunpkuii npotu Ykpainuwy» ((Nevmerzhitsky v. Ukraine),
3asiBa Ne 54825/00, 28 ciunsa 2003 poky).

102. Cyn 3BepTae yBary Ha Te, 1110 Y CBOIM yXBaJli PO NPUHHATHICTH BiJl
30 Gepe3nst 2004 poky y miil cmpaBi BiH BH3HaB, IO MYHKT | cTarTi 6
KoHBeHlii B 4YacTHHI, L0 CTOCYETbCS KPUMIHAJIBHOIO IPOBAKEHHS,
MJUIAra€ 3aCTOCYBAHHIO y WM clpaBl 3 OIVIAQy Ha 3arajibHUI XapakTep
HOPMH 3aKOHOJABCTBa, Ky mopymmB 3asBHUK (crartst 154! KIIK), Ta
IIPEBEHTUBHY 1 KapajbHy METY IOKapaHHs, 3aCTOCOBAaHOrO 10 HBOTO, 1
3HAYHUN PO3MIp CyMHU KOH(ickoBaHUX rpoieit (mpudnuzuo 196 900 eBpo),
0 € JOCTAaTHIM JUIsl JOBEACHHS TOTO, IO MPOBAHKEHHS IHNCHO OyIio
KPUMIiHAJIBHUM 32 CBOEIO IPUPOIOIO.

103. Opnak gami Cyx 3a3Hadae, MO BiH HE PO3IJISIAB TBEP/KCHHS
VYpsany moao NpuiHATHOCTI 3asBU ratione personae Ta ratione materiae 'y
CBOIM yXBajll II0J0 NMPUHHATHOCTI, KA € OCTATOYHOIO, Ta NMPUEAHAB IX 10
poO3risily MUTaHHA MO cyTi. TakuM YMHOM, BiH BBa)Ka€ HEOOXITHUM
PO3MIISTHYTH 1X Ha IiH CTafdil.

104. Ockinbku Ypsija HAMoJsAras, 10 3asBa MOBUHHA OyTH BUKpECIeHa 3
peecTpy cmpaB sIK HecyMmicHa ratione personae, Cyja BBaXxae, 110 L€
3anepedeHHs Mae Oytu Bigxwieno. llo-mepme, Cyzn BBaxkae, 10
MPOBA/PKEHHSI y CHpaBl CTOCYBAJIOCS 3BEPHEHHS CIUIBHOI BJIACHOCTI
3asBHUKA Ta HOro JpyKuHU B 10xon Jepxkasu. Ilo-apyre, Cyn BBaxkae, 1110
3BEpHEHHS 3aCTaBU B J0XOJ AepxkaBu (AKTUYHO CIIPUUMHUIIO PU3HAYCHHS
JIOJJaTKOBOTO MOKAapaHHs 3asBHUKY 32 HEBUKOHAHHS YMOB 3BIJIbHEHHS IiJ
3acTaBy.
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105. Okpim toro Cyx Oepe no yBaru Toil ¢akT, 110 3acTaBa Oyia
3BEpHEHa B JIOXOJl JIepKaBM SK AJbTEPHATHUBHMU 3axiA ISl BUCYHEHHS
JIOJIATKOBUX OOBHHYBAau€Hb MPOTH 3asBHUKA BiAMoOBiIHO 10 ctarTi 180 KK
Vkpainu. Takum uMHOM, BiH BBaXKae€, MO 3asgBHUK MOXK€ OyTH BU3HAHUUN
NOTEPIUIMM  BiJ] CTBEPIXKYBaHOIO TOPYLIEHHS MyHKTY 1 cTarTi6
KonBeHuii, a 3BepHEHHs 3acTaBU B JOXOJ JAEp)KaBU CTOCYBaJOCA
«BCTAHOBJIEHHSI ~ OOTPYHTOBAaHOCTI ~ KPUMIH&JIBHOTO  OOBUHYBAu€HHS»,
BUCYHYTOTO NPOTH HHOTO, BIJIMOBIJIHO, 3asBYy HE MOXe OyTH BiAXWIEHO 5K
HECYMICHY ratione personae 3 monoxxeHHsMH KonBeHIli (mopiBHSHTE 1
NpOTHCTaBTe yXBally y cmpaBi «HeBMepXKHUBKHN TPOTH YKpaiHW», IO
3a3HavyeHa BUIIE).

106. Ockinbku Ypsia CTBEpIKyBaB, IO L 3asBa HECyMiCHa ratione
materiae y 3B’S13Ky 3 TUM, 1110 3BEPHEHHS 3aCTaBU B JOXO[ JEPKaBH MOXKe
pO3rIIAIaTHCh TUIBKM y CBITHI cTaTTi 5 KoHBeHIil, OCKiIbKM L crpaBa
nmoaiOHa 70 CIpaB MPO MOAATKOBI CIIOPH, J€ PO3MIISIAAETHCS HEBUKOHAHHS
neBHUX 000B’s3kiB. Cyn MOBTOprOE, IO I CKapra CTOCYETbCA
MPU3HAYEHHS JOJIATKOBOTO TMOKAapaHHS 3asBHUKY 3a HEJIOTPUMAaHHS YMOB
3aCTaBM 1, TaKUM YHMHOM, IIOCIPHUsUIa BCTAHOBJICHHIO OOIPYHTOBAHOCTI
KPUMIHAJIBHOIO OOBUHYBAU€HHS, BUCYHYTOTO MPOTH HHOTO BIJIMOBIAHO JIO
nyHkTy 1 crarti 6 KonBenuii. Takum uuHOM, 3anepedeHHss Ypsay MaroTh
OyTH BiIXUJICHI.

B. 3ayBa:keHHs1 cTOpiH 1010 CyTi

1. 3aysasicenns Ypsaoy

107. VYpsn nocnaBcs Ha TOM (akT, 10 10 yXBaJIGHHS DPILIEHHS Yy Lii
CHpaBi CyZOM MepuIoi iHCTaHLIi 3asBHUK MaB MpaBo, 1 BUKOPHUCTaB HOTO,
OCKap>KUTHU PIIICHHS NPOKYpaTypu IPO MOHOBJIEHHS 3a00IKHOTO 3aX01y
CTOCOBHO 3asBHHKA y BHIJIi B3ATTA IIig BapTy. Moro ckapru OGyio
BIIXWIeHO. PilmeHHs cyay npo 3BEpPHEHHS 3aCTaBU B JI0XOJ JEPKaBU €
pe3yJabTaTOM MOPYILIEHHS 3asBHUKOM BiJNOBITHMX OOOB’S3KiB, 10 OyIo
BCTAHOBJICHO MPOKYPATypOIO B PE3yJIbTaTi PO3CIIiTyBaHHS.

108. Ypsaa crBepaxyBaB, mo KpuminaneHuii komekc Big 1960 poky,
Akuii OyB YMHHUM Ha MOMEHT pO3IJISIy CIpaBH, MeperadadaB 3II049WH
«TpUMYIIYBaHHS CBIJKIB J0 Javi HENpaBOuBUX CBigUeHb». OmHak
€JIEMEHTH IbOTO 3JI0YMHY BKIIOYAIOTh, CEPE]l iHIIOTO, TIOrPO3y BOUBCTBOM,
3HUIIEHHSAM MaifHa, pPO3MOBCIOJDKEHHAM HenpaBauBoi iHpopMalii mpo
cBigka. JKoaHMX TakuMx morpo3 He Oylo MiJ 4ac 3ycTpidl 3asBHHKA 31
cBigkoM — 1. O. boromonoBum. €11Ha norposa, 0 K01 BaBCs 3asBHUK,
CTOCyBajlacsi TOPYIIEHHS KpUMiHambHOI cropaBu. Y KpuminaasHOMY
KOJIEKCl He mependaydanoch TaKoro 3JI04KMHY, TOMY NPOKYpOp BHUPILIMB He
BHUCYBaTH 3asBHUKY OOBHMHyBaueHHs. OJHaK OCTaHHIA MOPYLIMB YMOBH
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3acTaBU, TOMY IPOKYPOpP BUPIIIKMB 3MIHUTH 3aIO01KHUI 3axij Ta 3BEPHYTH
3acTaBy B JI0XOJ J€PKABH.

109. Ham VYpsa cTBepIKyBaB, IO Take PIIMICHHS IPYHTYBajaocs Ha
3amuci Npokyparypu i TBepxkenHi 1. O. boromonosa. bepyuu g0 yBaru e,
IO [OCTaHOBAa MPOKYypaTypu TMpo 3MiHY 3amoObKHOro 3axomy Oyia
OCKapKeHa 3asBHUKOM JI0 cyay 1 Oyra BU3HaHa 3aKOHHOKO 1
00rpyHTOBaHOI0, HalllOHAJIbHI CYJIOBI OpraHu TaKO JIWIUIM BUCHOBKY, IO
BiH TOPYIIMB yYMOBU CBOI'O 3BUIBHEHHS IHiJ 3acTaBy, KOJM HaMarabcs
MEePEKOHATH CBIAKIB 3MIHUTH iX MOKa3aHHSA. TakuM 4WHOM, YPsI NIMIIOB
BUCHOBKY, III0 HaBiTh SKIO HNPUIYCTUTH, IO rapaHTii MyHKTYy 1 cTaTTi 6
KonBeH111i 3aCTOCOBYBAIUCH A0 MPOBAKEHHSI 111010 3BEPHEHHS 3aCTAaBU B
JIOXOJ IepKaBH, iX 0YJI0 HOBHICTIO TOTPUMAHO.

110. VYpsn 3HOBY 3a3HauuB, 10 (DAKT TOTO, IO CyAM HE 3aciIyXaiu
NIOKa3aHHs JpYXXUHM 3asiBHMKA, HE CTOCY€TbCA WOro IipaBa Ha
copaBennuBuil cyn. He MokHa mpuIycTUTH, IO KOIUTH, BHECEH1 HOro
JIPY>KUHOIO K 3acTaBa, OyJiM CIUJIBHOIO BJIACHICTIO HMOJPYKXKS, TOMY ILO
3asBHUK HE HaJaB *OJHUX JI0Ka3iB L[bOTO Hi y HAlllOHAJIbHUX CyAax, H1 y
cBoiif 3asBi 10 Cyny. HaBnaku, BiH 3asBUB, 110 HOT0 JpYXHHA MO3UYMIIA
rpOIIIi.

2. 3aysadicenns 3asa8HUKA

111. 3asBHUK CTBEpKYBaB, 1110 3BEpPHEHHS 3aCTaBU B JOXOJ JEpKaBU
OyJi0 MOKapaHHSIM 3a CTBEPAXKYBaHY CHpPOOy CIIIKYBATHUCh 13 CBIJKaMH.
Opnak BiH HiKoIM (popmanbHO He OyB OOBMHYBau€HUM y Takiil crpo0i,
norpu Tte, mo crarra 180 KK Ykpainu, mo 6yB unnaum 1o 2001 poky,
nependadae TakUil 370YMH K «CHpoOy BIUIMHYTH Ha CBIJKIBY». 3asBHUK
CTBEpKYBaB, 110 BiH HE MII OCKapKUTH 1[I0 3asBY, 3pO0JIEHY CBIIKOM —
n. O. boromonioBuM, y XO0jA1 CyIOBOrO po3risigy abo IOCTaBUTH HOMY
OUTaHHSA, OCKUIbKM 1. O. BoromojoB mnomep HEBIOB31 MiCIs MEPILIOro
ponuty. KuiBcbkuii MICBKMH CyJ BUBYMB CTEHOTpAaMU Ha OCHOBI
ayZio3anucy cBi4eHb I. boromonoBa, ski He MOXHa OyJO MOAaBaTH 5K
JIoKa3 0e3 MIATBEpKEHHsS CBIJKA TOro, IO IEW 3amuc NpaBIWBHHA 1
3pobneHnii HUM ocoOucTo. 3asBHUK CTBEpIKYBaB, IO CyAIl, SKi
pO3IIIsiay Moro crpaBy, HE Oyl HeE3alleKHUMHU Ta Oe3cTopoHHIMHU. Bin
HaBiB TOM (akT, 110 yKpaiHCBKI OpraHu CyAOBOi Biaau B3arajai He €
He3aJIeKHUMHU 1 O€3CTOPOHHIMM, OCKUIBKHM CYJH 3ajieXkaThb BiJl BUKOHABUOI
BJaJU 1 KOHTPOJIOIOThCS YpsaoM. 3asBHUK CTBEpKyBaB Npo Oararo
MOPYUICHb TPOLEAYPH PO3TISAY CHpPaBU CYAIIMH B XOJi MPOBAIKEHHS.
Kpim Toro BiH 3asBUB, 110 0ro 0OBHHYBa4Y€HHS Majo MOJITUYHUNA MOTHB,
OCKUIbKM OyJI0 MOB’si3aHe 31 cnpaBaMu KojiuiiHboro Ilpem’ep-MiHicTpa —
n. [1. JIazapenka i #oro iMoBipHOTro crniByyacHuka — I1. B. Kupuuenka, ski
Oynu 3atpumaHni y CIIIA 3a 3BUHyBaueHHSIMHM y BIAMHBAHHI IpOLIEH.
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112. Takox BiH CKap>KMBCS Ha Te, IO WOTO JpYyXHHY, maHi Jlapucy
M. KoBainb, sika BHecC/Ia 3aCTaBy 3a HbOI'O Ta OyJa CIiBBIACHUIICIO CYMH, He
BUKJIMKAJIU y CYJIOBE 3aCiIaHHs I y4acTl y pO3IJIsiAl Ta Jladi CBiTYEHb
I[0/I0 3BEPHEHHS 3aCTaBU B JIOXO] JEPXaBH, K rependadae crarrs 154!
KIIK, ne3Bakarouu Ha Te, 110 BOHA 3aBXKIU OyJia MPHUCYTHS y CY[l Tij Jac
YCBOTO CYJOBOTO MPOBAJKEHHSA. 3asBHUK CTBEpPI)KYBaB, IO MOro He
MOBIAOMWIM TPO Te, 110 NUTaHHS 3BEPHEHHS 3aCTaBU B JI0XOJ JEp:KaBH
NOpYUIyBaTUMEThCS TiA dYac 3acigjaHHad KHiBCBKOro MICBKOrO Cyay
27 rpynns 1999 poky, 1 1110 BiH, TAKUM YHHOM, HE MaB 4acy 1 MOKJIMBOCTEH,
HEOOXITHUX JIA MiATOTOBKU CBOTO 3axucTy. OKpiM TOTO BiH HE 3HAB MPO
3BEpPHEHHS 3acTaBU B JOXOJ JEpPKaBH 10 BHUHECEHHS pimeHHsA. Bin
cTBepKyBaB, 1o BepxoBuuii Cyx YkpaiHu He pO3IVISHYB IIi NUTaHHA
HaJCKHUM YHHOM. 3asBHHUK MIIHIIIOB BHUCHOBKY, IO CYIW HE 3acilyXalu
MOKa3aHHA MOro APY>KUHH 11010 3BEPHEHHS 3aCTaBU B JIOXOJ JIEPKABH 1 1ie
MIPU3BENO 10 CEPHO3HUX MOPYLIEHb HOro MmpaBa Ha 3aXUCT, 3aKPIMJIEHOTO Y
nyHKTi 1 cTarti 6 KonBenuii.

C. Ouinka Cyny

113. Cyn 3a3Hauae, II0 OCHOBHAa MeTa CTaTTi6 y paMmkax
KPUMIHAJIBHOTO MPOBADKEHHS — 3a0€3MEUUTH CIPABEIIHMBHA PO3TIIS/
CIOpaBU «CYAOM», SKHUHA BCTAaHOBUTh OOIPYHTOBAHICTh «Oyab-SKOTO
KpUMiHAJIBHOTO 0OBHMHYBaueHHs». CtarTsa 6 KoHBEHIIIT B I[IJIOMy TapaHTye
O00BHHYBaYeHOMY €(EKTHUBHY Yy4yacTb y KpPUMIHAJIbHOMY IPOBAKEHHI.
OCHOBHMM acIEeKTOM IIpaBa Ha CHpPaBEUIMBUI CyJ € Te, L0 PO3Isif
KPUMIHAJIbHOI ~ CHpPaBH,  BKJIIOYAIOYM  €JIEMEHTH  KPUMIHAJIBHOTO
IIPOBAKEHHSI, SIK1 BITHOCSATHCS 10 MPOLEAYypU, TOBUHEH OyTH 3MarajibHUM
1 B HbOMY Ma€ 3a0e3MevyBaTHCh PIBHICTh CTOPIH OOBUHYBAYECHHS 1 3aXUCTY
(nuB. pimenHs Bix 16 mrotoro 2000 p. y cnpasi «Poys 1 [leliBic npoTu
Cnonyuyenoro KopomnisctBa» (Rowe and Davis v. the United Kingdom)
[BIT], 3asBa Ne 28901/95, n. 60, €CILI 2000-11). IIpu po3rasai nmuTaHHS
npo nopyieHHs cratti 6 CyJ IOBUHEH BUPILIUTH, YU OyB CYZOBUIN PO3TJIL
y BCIH CBOiM MOBHOTI, BKJIIOYAIOYHU amelsIiiiHe MPOBa/KEHHsS 1 crociO, B
SAKUH OyJI0 OTPUMAHO JOKa3H, CIIpaBeUIMBUM (IMB. pillIeHHs BiJ 16 rpyaHs
1992 p. y cnpasi «Ensapiac npotu Cnonyuenoro KopomnisetBay (Edwards
v. the United Kingdom), Series A Ne 247-B, c. 34, 35, . 34).

114. Cyn 3a3Hauae, MO CKapru 3asBHUKA BIAMOBIAHO 10 MyHKTY 1
ctarti 6 KoHBeHI1I{ B OCHOBHOMY CTOCYIOTBHCS ABOX MUTaHb, IKI CTAHOBJIATh
cnenu@ivyHi acreKTH, BUKJIajeHl y myHkTi 3 cratTi 6 KonBeHuii, a came: B
XOA1 pO3IJsAy MUTAHHSA IPO 3BEPHEHHS 3acTaBU B JIOXOJ JEpXKaBH
HAI[lOHAJIbHUMHU CYJOBMMM OpraHaMH He OyJ0 pO3IVISIHYTO CBIIUEHHS
JPY>KUHU 3asBHHUKA SK 3aCTaBOAABIIA, a TaKOX OyJIO MOPYIIEHO MPHUHIUIM
PIBHOCTI CTOPiH, OCKUIBKM 3asBHUK HE MaB MOJKJIMBOCTI MiATOTYBaTH CBif
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3aX¥CT MO0 PIlIEHHS PO 3BEPHEHHS 3aCTaBH B JIOXOJ JIEPXkKaBH, sKe OyII0
BUHECEHO HaIllOHAJTbHUMU CYJOBUMH OpraHaMy aBTOMaTHYHO.

115. Cyn wnaragye, mo rapadTtii nmyHkty 3 ctarti 6 KonBenii €
crnenu(iyHUMU aclieKTaMu IpaBa Ha CIIpaBeJUIMBUNA PO3IJISA CHpPaBH, sSKe
BU3HAYeHO y myHKTI 1. Takum dYHHOM, BiH pO3IIAAATAME CKapry
BIJIMIOBIJTHO JI0 JIBOX IOJIOKE€Hb OJHOYACHO (IUB., Cepei 1HIIMX, PIICHHA
Bim 26 kBiTHA 1991 p. y cmpaBi «Am npotu ABCTpiiy (Asch v. Austria),
Series A Ne 203, m.25). Cyn NOBTOpIOE, IO PO3IJIAL MHHUTAHHS PO
JOMYCTUMICTh JIOKa3iB BUPIIIYETbCA TEpUI 3a BC€ BIANOBIAHO 10
HAIlOHAJILHOTO 3aKOHOAABCTBA 1, SIK NMpaBWJIO, CaMe HAalllOHAJbHI CYJOBI
OpraHu JaroTh iM OLIHKY. 3aBaaHHs Cyay mojsira€ y BCTAHOBJIEHHI TOTO,
HACKUIbKM TPOBA/PKEHHS B IUJIOMY, BKJIIOYAIOYM CMOCIO OTpUMaHHA
JTIOKa3iB, OyJIO CIIpaBeNIUBUM. Y Cl CBITUEHHS 3a3BUYail MIOBUHHI 1aBaTHUCS B
IOPUCYTHOCTI OOBHMHYBAYEHOIrO MiJ 4Yac MyOJiYHOrO CIyXaHHSA 33yl
3a0e3neyeHHs] MPUHIMITY 3MaraibHocTi cTopiH. Cyn, 30Kpema, 3a3Hauae,
o miAmyHKT «d» myHKTy 3 ctarTi 6 KoHBeHIIT He Hajlae 0OBUHYBAYECHOMY
HEOOME)XEHOT0 TIpaBa Ha 3a0e3MeUeHHS SIBKU BCiX a00 Oyab-KOTO 13 CBiJIKIB
70 cyAy. 3a3BUuail HaI[lOHANbHI CyZOBI OpraHM BUPILIYIOTh NMUTaHHS PO
HEOOXITHICTh 200 JAOLUIBHICTh 3aCIIyXOBYBAaHHS IEBHOTO CBIJKA, TAKOTO SIK
3acTaBoJaBellb y Ll crpasi.

116. 3acTocoByroun Li mpuHOMNM 10 Ii€i cnpaBu, Cya mepur 3a Bce
3a3Hayae, M0 JAPYKUHY 3asgBHHKAa He OyJ0 JONMUTAaHO HalliOHAJIbHUMHU
CyIOBUMH OpraHamMH IIIOJ0 3BEpHEHHsS 3acTaBd B JOXOJA JEepKaBH
HE3BaXKAaIOUM Ha Te, 1110 BOHA OyJia MPUCYTHS Ha CYJOBUX 3aCiIaHHIX B XOi
npoBaykeHHst. OHAK 3asBHUK 3 CaMOro MOYaTKy HE BUMAaraB 3acilyXatu il
CBiT4eHHs B cyai (muB. 1. 35). KpiM TOro BiH He 3MIr MOSICHUTH, IO BiH
XOTIB JOBECTH CBIQUEHHAMM I[OI'O CBIJKAa 1 SKMM 4YHHOM BOHH O
CTOCYBAJIUCh ~ BCTAQHOBJICHHS  OOIPYHTOBAHOCTI ~ OOBHHYBAaYCHHS  3a
HE3aKOHHE CIUIKYBaHHS 13 CBIJIKOM.

117. 3a mux obctaBun Cya He MOXe AINTH BUCHOBKY, 110 He Oyio
JOTPUMAHO MPHUHIMITY 3MarajibHOCTI CTOPIH Yy mpoiieci ado 1110 HaI[lOHAJIbH1
CYJIOB1 OpraHd BHUHIIIM 32 MEXi CBOOOAM pO3CYyAy INMpPH AOMYCKY 1 OIUHII
noka3iB. CyJl TakoX 3a3Hayae, 110 PIIIEHHS NpPO 3BEPHEHHS 3acTaBH B
JIOXOJl Jiep>KaBH OyJO BHHECEHO Ha OCHOBI CBim4eHb CBifgkiB (1. O.
boromosnoBa 1 mani TumeHko) 1 mi3Hime Oyio po3risHyTo KuiBchbkUM
MICBKUM CYZIOM Ha OCHOBI CTEHOTPaMH 3aIlUCY MOKa3aHb CBIJKIB 12 )KOBTHS
1998 poky B MNPUCYTHOCTI 3asiBHUKA 1 MOT0O aJBOKATIB, SIKI MOTJIHU
CTBEPXKYBATH B CYJi IPO HEAOMYyCTUMICTh a00 HETIPaBAMBICTh IIUX JOKA3iB
a00 BHMaratv JONHUTY IHIIUX CBIIKIB, BKJIIOYAIOYH JPYXHUHY 3asBHHKA,
100 JOBECTH CBOIO NpaBoTy. [locTaHOBY NpO 3BEpPHEHHS 3aCTaBU B JA0XOJ]
nepxasu, npuitHATY ciigauM [TIY 19 ciuas 1999 poky, Oyio neperisHyTo
't pasziB: IleuepcekuMm paiioHHuM cyaom 27 nuctronana 1998 pokys;
npesuaiero  KuiBcbkoro wmicekoro cyany 30 mucromaga 1998 poky;
KuiBCbKMM MICBKUM CYJIOM, KOJIM BiH PO3IJIAAAB CIIpaBy 3asBHUKA IO CYTI 1
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3acyaMB Horo a0 mnosz0aBneHHs Boji 27 rpynHs 1999 poky; BepxoBHuM
Cynom Ykpainu, SKuil posrisgaB ckapry 3asBHuka 27 kBiTHS 2000 poky;
[Inenymom BepxoBHoro Cyay VYkpainu, skuii 6 xBitHA 2001 poky He
3HAWIIOB MIACTaB IS 3MIHHU PIIIEHHS CYyNy, BBa)KalOUM HOTO 3aKOHHUM 1
oOrpynTroBanuM. OkpiM TOro, 6epyud 1O yBaru NMpOBaKEHHS B LIJIOMY,
Cyn BBaxae, 10 3afBHUK MaB JOCTaTHbO Yacy 1 MOXKJIHMBOCTEH, 1100
MIArOTYBAaTH CBIM 3aXWUCT MpPH PO3IJIAAlI HAIIOHAJBHUMHU CYJOBHUMH
OpraHamMu NMUTaHHS PO 3BEPHEHHS 3aCTaBU B JI0OXO/ IEP’KaBH.

118. Cyn, cnupamdnch Ha CBOIO CYOCHIIapHY pOJIb CTOCOBHO
HaIllOHAJIbHUX OPTaHiB BJIaJH, SKi MAlOTh Kpallll yMOBHU JJIsl BCTAHOBJICHHS
Ta OWIHKK (akTiB (auB. pimeHHa Bix 28 tpaBHs 2002 p. y cmpasi
«Makllleitn nporu Cnonydyenoro KopomisctBa» (MacShane v. the United
Kingdom), 3asBa Ne 43290/98, n. 103), BBaxkae, 1o He OyJI0 MOPYIICHHS
nyHKTy 1 cratTi 6 KoHBeHIIil 3 orisiay Ha HECIPOMOKHICTh HAI[lOHAIBHUX
OpraHiB JIep>KaBHOI BJIaJy NPOBECTH IPYHTOBHMM 1 3MarajbHUN poO3TIIsi
CKapr 3asBHHKA 11010 CTBEP/KYBAaHOI'O HE3aKOHHOT'O 3BEPHEHHS 3aCTaBU B
JIOXOJ1 IepKaBH.

IV. 3ACTOCYBAHHS CTATTI 41 KOHBEHIIII
119. Crarrs 41 KonBeniiii nepeadayae take:

«Sxmo Cyn BusHae ¢axt nopymreHHs KonBeHIii abo TpoOTOKOmiB 10 Hel 1 SKIIO
BHYTpIlIHE mpaBo BixnosigHoi Bucokoi JloroBipaoi CTopoHH mnependayae JIMIIE YacTKOBE
BimmkonysanHs, Cyn, y pa3i HeoOXiOHOCTI, HaJae MOTEPHUIIA CTOPOHI CHpaBeIUIUBY
caTuchaKIloy.

A. Ilomo MarepiajJbHOI IIKOAW, 3aBAAHOI Yy 3B’A3KY 3i
CTBEPA’)KYBAaHUM MNOpPyleHHsAM NYHKTY 1 crarrti 6 KonBenuii (momo
3BE€PHEHHA 32CTABH B 10XO0/ ePKABH)

120. 3asBHUK CTBEp/UKYyBaB, IO BiH 3a3HaB MaTepiajibHOI MIKOIH Y
po3Mmipi 250 000 momapiB y pe3yibTaTi CTBEPKYBAHOTO TMOPYIIECHHS
nyHKTy 1 crarTi 6 KoHBeHIIT 110,10 3BepHEHHS 3aCTaBH B JJOXOJ JICPXKaBH.
BpaxoByroun mpoueHTHI CTaBKW, sKI BCTaHOBIOIOTHCS CynoMm B
OCTAaTOYHOMY pIIIEHHI y CIpaBi, BIIMOBIIHO 1O PO3pPaxyHKIB 3asBHHKA,
cyma 30iumpmmtack 10 344 819 nonapiB Ha ki”enps 2003 poky. OpnHak, Ha
Horo AyMmKy, Ll CyMa HE € OCTaTOYHOIO, OCKUIBKM BOHA TaKOX IMOBHHHA
BKJIFOYAaTH OQiliifHI MpoIeHTHI cTaBku HamionanesHoro 0aHky Ykpainu 3a
nepion 3 kiHi 2003 poky 10 naté yxBajeHHs pimieHHs Cyny. 3assBHUK He
HaJ]aBaB BUMOT IIOJI0 BIJIIIKOAYBaHHS HEMATepiadbHOI KON B Pe3yJIbTaTl
nopyuieHHs: nyHkTy 1 crarti 6 KonBenuii.

121. Ypsin 3anepeynB BUMOTH 3asIBHUKA.
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122. Cyxa crtBepmxye, 1o nopyuieHHs myHkTy | crarrti 6 KonBenmii
BCTaHOBJIEHO He Oyno. TakuM YMHOM, BiH BIAXWISE CKApru 3asBHUKA 1
HIYOro He MpHUCY/Kye (auB. pimeHHs Bij 28 Oepesns 2006 p. y cmopasi
«MenbHuk mnpotu Ykpainm» (Melnik v. Ukraine), 3asBa Ne 72286/01,
m. 120).

B. Illkona, 3aBaaHa y pe3yabraTi nopymeHHs crared 3 i 13
KonBeHnuii

1. Mamepianvna wkooa

123. 3asBHUK BUMaras:

(a) zarampHy cymy y posmipi 2269 nomapiB (1857,10 eBpo) Ha
BIJIIIKOAYBAaHHS BHUTpPAT Ha JOJATKOBE XapuyyBaHHS, OCKIUIbKH HOTro
JIpyKHUHA, SIK CTBEPDKYEThCS, Nepenana oMy 32 mepenadi 3 NpoayKTaMu
XapuyBaHHS;

(b) 1750 rpu (1432,31 €BpoO) K BIAMIKOAYBaHHS JOAATKOBUX CyM, SIK1
nepefaBaja MOMY JpYXKHMHAa Ha KYIIBIIO JIOJATKOBMX IPOIYKTIB
XapuyBaHHS 1 TpPEIMETIB OCOOHMCTOI Tiri€HW, SKI HE HaJaBalucs Yy
BIJIMIOBIJTHUX YCTaHOBaX BUKOHAHHS MOKapaHb OE3KOLITOBHO;

(c) 1482 nonapiB (1212, 96 €Bpo) $K BIAIIKOAYBAHHS KOLITIB,
BUTpPAYEHUX HOTO JPYKUHOIO Ha MPUI0aHHS HEOOX1THUX JIIKIB;

(d) mpubnusny cymy B po3mipi 16 200 momapiB (13 259,10 eBpo) y
3B 13Ky 3 BTPATOI0 3apOO0iTKYy, OCKUIBKM BiH TENep HE MOKE€ BUKOHYBAaTH
poboTy, sika moTpedye KOHIEHTpallli yBaru ab0 HEPBOBOTO HAIPY>KCHHS.
3asgBHUK CTBEPIKYBaB, 110 BiH Mir 6u 3apobmstu mix 2500 1 5000 rpu
(mpubmmzno Bix 500 eBpo mo 1000 e€Bpo) Ha MicAllb BPaxOBYIOYH HOTO
JIOCBIJ 1 OCBITY.

124.  VYpsag 3anmepeyuB LI BHMMOIHM, 3a3HAa4yMBIIM, UI0 BOHHU
HeoOIrpyHTOBaHI 1 HagyMaHi. BiH He BBaXkae 3a HEOOXIiHE BiJIIIKOIOBYBAaTH
3asBHUKY BUTpPAaTH Ha TPOIYKTH XapyyBaHHS 1 MEIWYHI Npenapat,
OCKUIBKM HEMa€ MiATBEP/PKEHHS TOro, IO MEAMKAMEHTH 1 MPOIYKTH
XapyyBaHHs, SIKI BIH OTPUMYBaB B YCTaHOBAaxX IONEPEIHbOTO YB’SI3HEHHS
CI30 CBY 1 CI30 Ne 13, Oynu HemocTaTHIMHU Juid 3a0e3NedyeHHs Homy
HAJIe)KHUX YMOB JKUTTA 1 JikyBaHHS. OkpiM Toro VYpsja 3a3HauuB, ILIO
3asBHUK HE HaBIB JIOKa31B Ha MIATBEP/UKEHHS TOro, L0 HOro Apy>KUHA
npuHecna 32 mepedadl 3 MpONyKTaMU XapuyBaHHS 1 16 mepemau 3
MeAUKAaMEHTaMH [0 CJIIAY0ro 1i30JsTOopa 1 IO BMICT KOXHOI mepenadi
BIJINOB1/IaB MOTO pO3paxyHKaMm.

125. Cyn 3a3Hauae, 1m0 BCTaHOBIEHEe MopyiieHHs cTarTi 3 KoHBeHmil
CTOCY€ThCSl HEHAJIICKHHX YMOB TPHMAaHHS 3asBHUKA I BapTomO i
BIJICYTHOCTI JIIKyBaHHS Ta MeAW4HOi jgonomoru. Takum uymHoMm, Cya
po3rasAaTUME 3B’SI30K MK BCTAHOBJICHUM MOPYLIEHHSIM Ta MaTepiajbHOIO
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IIKOJIO0, PO CHPUYMHEHHSI SKOi CTBEP/UKY€ 3asBHUK (JIMB. 3a3HayecHe
pimeHHs y crpaBi «MenbHUK nipotu Ykpainuw» (Melnik v. Ukraine), n. 120).

126. logo noaaTkoBUX KOWITIB 1 Mepeaad 3 MPOoIyKTaMU XapuyBaHHS,
AK1 Apy’KUHA 3asBHUKA IepeaBajia KoMy, 1 IOJJO0 CTBEPIXKYBaHOI BTpaTH
3apo0iTky Cya BBaxkae, IO 3asIBHUK HE JOBIB ICHYBaHHS OyIb-sIKOTO
NPUYMHHO-HACIIIKOBOTO 3B’A3KYy MK BU3HAaHUM CyJOM MOpPYIIEHHIM 1
MaTepiajJbHOI0 KOO0, BINIIKOJAYBAaHHS SKOI BUMAarae 3asBHHUK. Takum
yuHOM, CyJ1 BIIXWISIE Il BAMOTHY 3asBHUKA.

127. Opnak Cya MOTOMKYETBCS 3 THM, IO 3asSBHUK 3a3HAB TEBHUX
BUTpAaT Ha MEAMKAMEHTH NpH CcHpoOi 3MEHLIMTH BIUIMB HEMPUHHATHUX
YMOB TPHUMaHHS MiJ BapTOI0 Ta iX IIKIJJIWBUX HACHIJIKIB JJIS 30POB’S,
mono skux Cyn BuzHaB nopyuieHHs ctarti 3 Konsenuii. Cyn, 3aiicHIOI0YM
OLIIHKY Ha 3acajax CIpaBeUIMBOCTI, CIHMPAIOYUCh Ha MPEUEACHTHY
NPaKTUKY, NpUCYKYe 3assBHUKY 1000 €Bpo Ha BiAIIKOIYyBaHHS LIUX BUTpAT
(muB. 3a3HaueHe pimieHHs y crpaBi «HeBMepxkuupkuil npotu YkpaiHu»
(Nevmerzhitsky v. Ukraine), n. 142).

2. Hemamepianvua wikooa

128. 3asBuuk BumaraB 50 000 pomapiB (40 923,20 eBpo) Ha
BIIIIKOyBAaHHS HEMaTepiaabHOl IMKOAW. BiH CTBepmKyBaB, IO 3a3HaB
GI3MYHUX 1 MOpAIbHUX CTPaXJaHb Y Ppe3yJbTaTi LiJIeCIPsIMOBAHOTO
KOPCTOKOTO Ta HEIOJCHKOTO TMOBO/KCHHs. BiH Takok 3asBHB, IO HOTO
3BUYHHMIA CHOCIO XUTTSA OyJi0 MOPYIIEHO, IO 3aCyKEHHS BIUIMHYJIO Ha
Horo kap’epy B MallOyTHbOMY 1 BIH HE MOKE€ yTPUMYBAaTH CBOiX OaTbKiB
MOXHJIOTO BiKy. 3asiBHUK 3a3HAYMB, 1110 HECTIPOMOXKHICTh 3a0€3MEYUTH HOTOo
HEOOXITHUM JIIKYBaHHSIM TIiJ] Yac TpPUMaHHS Il BapTOK TNpH3BeNa 0
HOTIpUIEHHs CTaHy Horo 310poB’si. TakoX BiH CTBEpIKyBaB, L0 HOro
CTpaKIIaHHSI ITiJ] YaC TPUMAaHHS HOTO IIiJl BApTOK HEraTWBHO BIUIMHYJIN Ha
fioro 6aTbKiB, APY>KUHY 1 CHHA.

129. Vpsn 3a3HauuB, 110 Cyma, sIKy BUMaraB 3asiBHUK, € HaJMIPHOIO 1
10 BUMOTM HE MaroTh BiAHOIIEHHS A0 wi€l cnpaBu. Bin mpocuB Cya
NPUCYAUTH BIJIIKOJYBaHHS Ha 3acajax CIPaBEUIMBOCTI 1 BpPaxOBYIOYH
HOro mpeneieHTHy MNpakTHKy 3 IbOr0 IUTaHHS, a TaKOX BpaxyBaTH
NIPUHITAT, 32 SIKUM 3BepHEeHHs 10 Cy/y He MOXKE CIIyTYBaTH ITiJICTABOIO IS
HEBUIPABAAHOT0 30arayeHHs.

130. Cyn mocumaetbest Ha nopyuieHHs 3a crartsimMu 3 1a 13 Konseniii.
Cyn, Oepyun 70 yBaru aHaJOTi14HI CKaprd B HOTO MpereAeHTHINH MPaKTHUIli i
3IICHIOIOYM OLIHKY Ha 3acaJax CIPaBEeIUTHBOCTI, MPHUCYIKYE 3aABHUKY
cymy y po3mipi 4000 eBpo Ha BIAIIKOAYBaHHS HEMaTEepiaabHOI IKOAM (IHB.
pimenHsa Bix 19 kBiTHa 2001 p. y cnpasi «Ilipc mporu I'peuii»n (Peers
v. Greece), 3asiBa Ne 28524/95, n. 88, €CI1JI 2001-111; 3a3HaueHi pimeHHs y
cripaBi «XoxJiu npotu Ykpaiau» (Khokhlich v. Ukraine), n. 228; 1 B cripaBi
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«MenbHuk nipotu Ykpainw» (Melnik v. Ukraine), n. 121) nmoc Oynb-sikuii
MOJATOK, SIKUI MO>ke OyTH HapaxOBaHO Ha 110 CyMy.

C. Cynosi Butparu

131. 3asgBHHMK 3BepHYBCA 3 BHMMOIOIO IpPO BIJIIKOJYBAaHHS CYyIOBHX
BUTpAT Ha aJBOKATIB B YKpaiHi Ta mpeactaBHUITBO y Cyai y po3mipi 59
200 nonapis (44 410 eBpo), OOIPYHTOBAaHUX TAKUM YHHOM:

(a) cymy B po3mipi 6672 monapiB (5460,80 eBpo) i 20 000 momapis
(16 369,30 eBpo) Ha ommaty mociayr 1. IlopraHuka, skuit mpotsrom 16
MICSIIIB TIPEACTABIISB 1HTEepecu 3asBHUKA (3 30 mucromana 1998 poky mo 8
yepBHs 2000 poKy), MiATBEPHKEH] «3alIMCOM IPO HaJaHHA mociyr» Bix 30
kBiTHs 2001 poky;

(b) cymy B po3mipi 1100 nmomapi (900,31 €Bpo) Ha omjaTy MOCIyr
m. fmroka, ski TOoM HamaBaB mporarom 11 wicamiBe 3 30 nmcromana
1998 poky mo uepBeHb 1999 poky, miaTBepIKEeHY II'SITbMa paxyHKaMmH,
Bunanumu [Ipesnmiero KuiBchkoi MichbKOT KOJIETIi agBOKaTiB 5 OepesHs, 6 1
9 BepecHs Ta 7 1 30 xoBTHs 1999 poky Ha 3aransHy cymy 2500 rpH (523,33
€BpO);

(c) cymy B posmipi 900 nomapiB (736,62 €Bpo) Ha OIUIaTy MOCIYT
n. ['punsika, SKAH TPENCTaBIsAB IHTEPECH 3asiBHUKA MPOTATOM JIE€B’SITH
MICAIIB, MIATBEPIPKEHY TOTOBOPOM MIXK JPYXKHUHOKO 3asBHHKA 1
n. [pursikoM mpo [OpUAWYHE TPENCTABHHUITBO 3asBHUKA 1 JOBIIKOIO,
mignucanoro 1. ['punigkom, ae BkasyeThes, mio BiH oTpumaB 2000 momnapis
(1636,93 eBpo) ronopapy Bia 3asBHHMKa y mepioa 3 9 BepecHsa 1999 mo
kBiTeHb 2001 poky;

(d) cymy B po3mipi 18 000 eBpo Ha omnaty mocayr m. J[yHIKOBCHKOTO,
(bpaHIy3bKOr0 aJlBOKaTa, SKUM MpPEACTaBIsIB IHTEpECH 3asBHUKA IIiJ] 4ac
npoBapkeHHss B Cyxi (roHopap Bkimodae 15 000 eBpo, sxi maroTh OyTu
cruiayeHi micis HaOyTTs pimeHHsaM Cyly cTaTyCcy OCTaTOYHOTO);

(e) cymy B po3mipi 13 000 ¢ynTiB crepiinriB (19 502,00 eBpo), sika, 3a
TBEP/UKCHHSAM 3asBHUKA, Mae OyTH cIuladeHa I. BakysneHky, sikuil HajaBas
nopaau 3asBHUKY 3 J0Toro 2003 poky (111 cyma Mae OyTH CIUTau€Ha IOB-
HicTIO micas HaOyTTs pimeHHsM Cyay cTarycy OCTaTO4HOro), 1 fka
HIATBEPIKYETHCS IOTOBOPOM MIXK 3asiBHUKOM 1 1. BakyneHkowm;

(f) cymy B posmipi 528 npomapiB (432,15 €Bpo) Ha oOmulaTy MOCIYT
nepekiany, siKy, 3a TBep/DKEHHSIM 3asBHHKA, BiH 3arutatuB 1. [lleBueHky i
sKa MiATBEPUKY€EThCs JoroBopoM Bif 3 kBiTHA 2004 poKy 1 JOBIAKOIO Bif
20 tpaBHusa 2004 poky.

132. Vpsa 3a3HauuB, L0 NepeliueHi CyAoBI BUTpaTH He Oyiu
HEOOX1THUMHU, OCKIJIbKU 3asiBHUK HE JIOBIB, 1110 BIH MOTpeOyBaB JAOMOMOIH
I’SITW aJIBOKATIB y chpaBi. TakoX BiH 3ayBakyBaB, 110 3asBHUK HE HAJaB
KOJHHUX JIOKa3iB (PAaKTHYHOI CIUIATH CyM, BKa3aHHX Y JIOTOBOpI 3 HOTO
anBokatoM 1. [ToprsHukoM. Illono BUMIATH agBOKATCHKOIO TOHOPApy
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n. I'punsixy  Ypsaa 3ayBaxuB, 10 He Oylio JOKa3iB MEpepaxyHKy 1
oTpuMaHHS 1i€l cyMu. Te caMme MOKHa CKa3zaTH 1 Mpo poOOTy mepekiiaaaya.
Okpim TOrO Ypsia 3a3HauWB, IO 3asBHUK HE HaAaB iHMopmarli nmpo odcsar
poOOTH, BUKOHAHO1 HOT0 a/IBOKaTaMu, 3arajlbHUN yac poOOTH 1 MOrOAMHHUI
Tapu OIUIATH.

133. Cyn mnoBTOprO€, L0 [ BKIIOYEHHS CYAOBHX BHTpaT 10
MPUCYKEHOT CyMH BIAMOBIAHO 10 cTaTTi 41 Mae OyTH BCTaHOBJICHO, IO
BOHM OyJIM HEOOX1/IHI /Ui 3aro0iraHHsa TakoMy nopyuieHHio Konentiii abo
OTpUMAaHHS BIJUIKOTYBaHHS 1 € OOIPYHTOBAHMMHU 3a pPO3MIPOM (IMB.
pimenns Bix 30 Oepe3nst 2004 p. y cnpasi «Mepit npotu Ykpainn» (Merit
v. Ukraine), 3asiBa Ne 66561/01, m. 88). Cyn BBaxkae, IO y Il cripaBl HE
OyJ10 MOBHICTIO JOTPUMAHO IIUX BUMOT.

134. [Ilogo BUMOT 3asBHHMKA MPO BIAIIKOAYBAHHS KOUITIB, BUINIAYEHUX
n. ['puniky, . [Hoptsauky 1 1. JlyHikoBcekomy, Cyn 3a3Hauae, IO
3asBHUK, IPU 3BEPHEHHI 3a IOPUIWYHOI JomoMoroio 3 ciuns 2003 poky
3afBUB, L0 MOro MpPEACTaBISAIOTh TUIBKM TpU aJBOKaTh — II. ['pHIIK,
n. [ToptstHuk 1 1. JIlyHIKOBCHKUH — SIKI IpPEACTaBIsUIA MOro 1HTEpECH
0e3KomTOBHO. BiH TakoXX CTBEpKYBaB, 10 OTPUMYE ILIOMICIYHY MEHCIIO Y
po3mipi 578,50 rpa (98,15 €BpO) 1 HE MOXKE CIUIATHUTH BUHATOPOIY CBOIM
anBokatam. Cyn nami 3a3Havae, mo 21 tpaBHs 2003 poky 3asBHHUKY
BIIMOBWJINM Yy HaJaHHI IOPUIAUYHOI JTOMOMOTH, OCKUIBKM HOTO I1HTEpEecH
O€3KOLITOBHO MPEJICTABISUIM TPU AJBOKATH 1 BIH MaB JIOCTaTHHO 3ac00iB
JUTS TIOKPUTTS MOJANBIINX BUTPAT Ha IOPHIUYHE TPEJACTABHHUIITBO Yy pasi
HeoOxigHocTi. Cyn, Oepydun 10 yBaru BUIlEBKa3aHi pO3ODKHOCTI Y
TBEP/UKCHHSAX 3asBHHKA, HE BBaXKa€ 3a TMOTPIOHE MPUCYIKYBaTH
BIJIIIKOAYBAaHHS CyM, $#Ki, $K CTBEp/UKYBaB 3asBHUK, BIH CIUIaTHB
n. I'punsiky, 1. [loprsauky 1 1. /lyHiKOBCbKOMY, SIKI MpPEICTaBIsUIA HOTO
iHTepecu pro bono.

135. Illomo pemrru cym Cyna 3a3Hadae, MmO KOIITH, KOTpl, SK
CTBEpKyBaJIoOCh, MOBMHHI OyTH CIUlaueHi I. BakyneHky BiAMoOBiHO 0
JIOTOBOPY MpO HajaHHA opuanyHoi gomomoru BiA 30 ciuns 2003 poky, 1
KOILTH 32 MOCIYTH Mepekianada y po3Mipi 528 nomapis (432,15 eBpo) He
Oynu BuruiayeHi. Takox Cyx BBaxae, 110 JJOTOBIP NMPO HAaJaHHS IOPUAUYHOL
JIOTIOMOTH BHMKJIQZICHUH y JyXKe 3arajJbHHUX pHUCaX, 1 32 HUM HEMOXIIUBO
BU3HAUUTU TPUPOLYy 1 00car poOOTH, BHUKOHAHOI MpPEICTaBHUKOM,
BUTpaueHui vac 1 piHaHCOBI 3000B’I3aHHSA 1100 aJBOKaTa. Te came MOXKHa
cKaszaTu 1po Aorosip 3 1. [1leByeHKoM 110,10 OIIaTH NepeKIaLy.

136. bepyuun no yBaru Buiie3asHaueHe, CyJ BiAXWise BCi BUMOTH
3asBHMKA IWIOJI0 CYJOBHUX BHTpAT, OKpPIM THX, fAKI Oyld MiATBEpIKEHI
CTOCOBHO HAJaHHS IOPUAMYHOI JOMOMOIH II. SILIOKOM y KPUMIHAJIBHOMY
IIPOBAKEHHI NPOTHU 3asiBHUKA 1 IPU PO3IIISl HOro CripaB y HalllOHAJIBHUX
cynax. bepyuu no yBaru marepianu crpaB, 110 € y HOro po3NopsiKeHH,
Cyn BBaxkae po3yMHUM npucyautu 3assBHUKY 1000 eBpo Ha BIAIIKOAYBaHHS
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CYIIOBHX BUTpAT ILTFOC OyAb-SKHW ITOJATOK, II0 MOXKE OYTH yTpUMaHUH 3
i€l cymu.

D. Ilenn

137. Cyn BBaxae 3a JOLIbHE NIPU3HAYUTH TICHIO HA MiICTaBl TPAaHUYHOI
MO3MYKOBOI CTaBKH €BPONEHCHKOTO MEHTPAILHOTO OaHKYy, 10 SKOT MaroTh
OyTH J071aHi TPU BIZICOTKH.

3a nux miacras Cya 01HOT0JIOCHO
1. Bioxunse nonepeHi 3ayBakeHHs Y psay;

2. Ilocmanosnse, mo O0yno nopymeHHs crarti 3 KoHBeHuii B yacTHHI
HEHAJIOKHUX YMOB TpPUMAaHHsS 3asBHUKA IIiJ] BapTOI0 Ta HEHAJIE)KHOTO
JIKyBaHHS 1 MeIn4HO1 gonomoru y nepioa 3 30 nucronana 1998 poky mno 8
yepBHs 2000 poky;

3. Illocmanosnse, mo Oyno mopymeHnns cratti 13 KonBenmii 3 orsimy
Ha BIACYTHICTh €(QEeKTHUBHMX 3ac00IB IOPUJUYHOTO 3aXHUCTy IOJO
HEHAJIS)KHUX YMOB TPUMAaHHS IIi/1 BapTOIO;

4. [locmanosnse, mo He Oyno TMOpyHIeHHS NYHKTY 1 crarTi6
KonBeHmii;

5. Illocmanoeénse, mo:

(a) nepxaBa-BiJMOBIIad4 Ma€ CIUIATATHA 3asSBHUKY MPOTITOM
TPbOX MICALIB BiJ JaTW HaOpaHHS PIIIEHHSIM CTaTyCy OCTATOYHOI'O
BIJIMOBIAHO 710 MyHKTY 2 ctaTTi 44 KoHBeHIil Taki cyMH, SIKI MalOTh
OyTH KOHBEPTOBaHI y HalllOHAJIbHY BaIIOTYy JI€pXKaBH-BiJIIOBilaua Ha
JIeHb 3I1MCHEHHS TUIATEeXKY:

(i) 1000 eBpo (THCSYYy €BpO) SAK BIALIKOJYBaHHS
MartepiaabHOI MIKOIH;

(i) 4000 €Bpo (4OTHPH THUCAYI €BPO) K BIALIKOYBaHHS
MOpaJIbHOI KON,

(iii) 1000 e€Bpo (THCSUy €BpO) SK BIAIIKOJYBaHHSA
CYIOBHX BHTpAT;

(iv) OyIb-sIKWi TTOJIaTOK, 1110 MOKe OyTH HapaXxOBaHUU Ha

3a3HaueHl BUIIE CYMU;

(b) micns 3aKiHUEHHsI 3a3HAYEHOTO0 TPUMICIYHOTO CTPOKY 1 A0
MOBHOTO pPO3paxyHKy Ha 3a3HaueHi CYMH HapaxOBYBaTHMETHCS
MPOCTHUHl BIACOTOK (Simple interest) y po3mipi rpaHUYHOI MO3UYKOBOL
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CTaBKH €BPOIEHCHKOTO EHTPAIBHOTO 0AaHKY, KA JISTUME TPOTITOM
[[LOTO TEPi0Ty, IITIOC TPU BiJICOTKH;
6. Bioxunsie pemiTy BUMOT 3asiBHHMKA I110/I0 CIPABEUINBOI cCaTUC(aKIIIi.

BuuHeHO aHIINHCHKOI0O MOBOIO Ta IMOBIJIOMJIEHO B MUCBMOBIN (opmi
19 sxoBTHA 2006 poKy BiAMOBiIHO 10 MyHKTIB 2 1 3 npaBuia 77 Pernamenty

Cyny.

Cropen Hinbcen Kpicroc Po3akic
Cexpemap Tonosa



