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EUROPEAN COURT OF HUMAN RIGHTS
COUR EUROPEENNE DES DROITS DE L'HOMME

I’ATA CEKLIA

CIIPABA «XAPYEHKO ITPOTH YKPATHW»
(3asea Ne 40107/02)

PIIIEHHA

CTPACBYPI'

10 motoro 2011 poky

OCTATOYHE

10 tpaBns 2011 poky

Piwenns mooice nionsieamu pedakyittHum sUnpasieHHsIM.
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Y cnpasi «Xap4eHKo NpoTH YKpaiHw»,
€Bponelcbkuil cy 3 TpaB JIOJWHUA (I1’ATa CEKIlisA), 3aciAar0yd TanaTor, JO CKIaTy SKOi
yBifIUIM:
[Teep Jlopennen (Peer Lorenzen), onosa,
Kapen FOursipt (Karel Jungwiert),
Mapk Bimnirep (Mark Villiger),
[3a6enb beppo-Jledesp (Isabelle Berro-Lefevre),
Mupsina JlazapoBa-TpaiikoBcrka (Mirjana Lazarova Trajkovska),
lNanna KOnkiBcrka (Ganna Yudkivska),
JTxymis Jlagdpank (Julia Laffranque), cyo0oi,
ta Kiaynis Bectepaik (Claudia Westerdiek), Cexpemap cexyii,
niciist 0OroBopeHHs 3a 3auMHeHUMHU JBepuma 18 ciuns 2011 poky,
BUHOCHUTH TaKe PILIEHHS, 1110 0YyJI0 yXBaJeHe TOT0 X JIHA:

[TPOLIEJTYPA

1. CopaBy posmnouato 3a3asBoro (Ne40107/02), momanoro mpotu Ykpainu 10 Cymy
Ha mijacTaBi ctarTi 34 KoHBeHIIii mpo 3aXUCT MpaB JIOJUHU 1 OCHOBOMOJIOXKHUX CBOOO (Ham —
KouBenuis) rpomansannom Ykpainu Jleoninom [lerpoBuuem Xapuenkom (mani — 3asgBHUK) 23
#0BTHs 2002 poky.

2. 3asgBHUK, SKOMYy OyJ0 HaJaHO IOPUIMYHY JONOMOTY, OyB NpPEICTaBICHUN MaHOM
C. B. 3axapoBum, 10pucTOM, KU NpakTHKye B MicTi KueBi. Ypsan Ykpainu (mami — Ypsn) OyB
npeAcTaBiIeHu iioro YnoBHoBaxkeHUM — 11. FO. 3aiiieBuM 3 MiHICTEpCTBa FOCTHITII.

3. 13 nuctomaga 2006 poxy Cya OroiocuB 3asiBy 4YacTKOBO HENMPUHUHSATHOIO 1 BUPILIMB
MOBIAOMUTH YPAJ PO CKapru CTOCOBHO YMOB TPUMaHHs 3asBHUKA 1]l BapTOIO Ta BiACYTHOCTI
3a0e3mneueHHs HOTo JIKYBaHHSAM 1 METUYHOIO JIOMOMOTOI0 (CTaTTs 3), TPUBAIOCTI Ta 3aKOHHOCTI
HOro mpoa0OBKYBaHOIO TpUMaHHsS miA BapToio (MyHKT 1(c) 1myHKT 3 crarTi 5), BiACYTHOCTI
MOYJIMBOCTI OCKapKUTU HE3aKOHHICTh 1 TPUBAJICTh TPUMAHHS MiJl BapTOlO (IMYHKT 4 cTaTTi 5),
a TAKO’K CTOCOBHO HEOOIPYHTOBAHOI TPUBAJIOCTI KPUMIHAJIHHOIO MPOBAKEHHS Ta BIICYTHOCTI
e(eKTUBHHUX 3ac00IB IOPUIUYHOTO 3aXMUCTy Y IIbOMY 3B’s3Ky (myHKT 1 crarti 6 icrarts 13
KounBenuii). Cyn TakoX BHUPIIIMB pO3IJIAJATH 3asBY IO CYTlI OJHOYACHO 3 MMTAaHHSAM IIOJ0
il mpuiiHATHOCTI (IyHKT 3 cTaTTi 29).

[OJIO ®PAKTIB

I. OBCTABMHMU CIIPABU

4. 3asBHUK HapoauBcs B 1958 pori Ta nmpoxuBae y M. Kuesi.

A. IlpoBagkeHHsl y KpUMiHAJIbHIN clipaBi 3asiBHUKA

5. 21 ksitHa 2000 poky mpokypop Baryrtincekoro paiiony M. KueBa (mami — mnpokypop
BaryTtincpkoro paiioHy) MOpymIMB CHpaBy 3a (pakTOM pPO3KpaZaHHs KOIITIB MiJIPUEMCTBA
P. Cnouatky 3asgBHHMK OyB CBIJJTKOM Y CIpaBi.

6. 4 xBitHsa 2001 poky mpokypop BaryTiHCcbkoOro paiioHy MOpYyLIMB KpPUMIHAJIBHY CIPaBYy
3a MiJ03POIO0 3assBHUKA B YYacTl Y BUMHEHHI PO3KpalaHHS.

7.7 xBiTHA 2001 poky mpokypop BaTyTiHChKOro paifloHy CaHKIIOHYBaB B3SITTs 3assBHUKA ITi]
BapTy, OCKUIBKU TOM IM1I03PIOBABCSA Y BUMHEHHI 3JIOUYHMHY, [0 Kapa€ThCs M030aBJICHHSIM BOJIL.

8. 17 tpaBusa 2001 poky cmiguuii MOpPYyLIMB II€ OAHY KPHUMIHAIbHY CIpaBy 3a MiJO3pOI0
3asiBHMKA B y4acTl Y BUMHEHHI PO3KpajaHHs 100’€/lHaB ii 3 MEpIIO KPUMIHAJIBHOIO CIPaBOIO
10710 3asIBHUKA.



9. 3 yepBHa 2001 poky Toil camMuii NPOKYPOP CaHKIIOHYBaB MPOJAOBKEHHS CTPOKY TPUMaHHS
3asiBHUKA i BapToto 110 4 nmunHsg 2001 poky.

10. I3 27 uepBHs no 6 BepecHs 2001 poky Ta 14 Bepecus 2001 poky 3asBHHK 1HOTO
3aXMCHHUK 03HAHOMITIOBAJIMCH 3 MaTepiajlaMd KPUMIHAIBHOI CTIPABH.

11. 14 Bepecns 2001 poky 3asBHUKOBI Oysno mpen’sBICHO OOBHHYBau€HHs Y BUYMHEHHI
KPaJIKKH.

12. 28 Bepecusa 2001 poky mpokypop BaryTiHcbkoro pailoHy 3aTBepAMB OOBHHYBAJIbHUI
BUCHOBOK. CripaBy OyJ10 HampaBJiIeHO Ha PO3TIISI MO CYTi 10 BaTyTiHCHKOTO paifoHHOTO CyIly M.
Kuesa (mani — BaryTiHCbKuit cyn).

13. 26 Bepecus 2001 poky 3axMCHHMK 3asBHHMKA I0JaB 0 BaTyTiHCHKOTO CyJly KJIOMOTAHHS
npo HeraiiHe 3BUTbHEHHS 3asSBHUKA.

14. 5 sxoBTHs 2001 poxy BaryTiHCchKull cy/ ofepxaB marepianu cupasH, 1 12 sxoBTHs 2001
poky cynns Batyrincekoro cyay K. mpoBiB monepeHiil po3risiy cripasy.

15. 15 xxoBtHs 2001 poky cynns K. BuHIC mOCTaHOBY PO NOBEPHEHHS KPUMIHAIBHOI CIIPaBU
3asiBHUKA HAa JOAATKOBE pO3CHiayBaHHS. BiH TakoX BIAXWIMB KJIOMOTAHHS 3asBHUKA Big 26
BepecHst 2001 poky Tpo 3BUTBHEHHS 3-I11J1 BapTH, BCTAHOBUBIIIH, 1110 HEMAE IIJICTAB JJIsl 3MIHU
3amoO1KHOTO 3aXO0/y, 3aCTOCYBaHHS SKOTO CaHKI[IOHOBAHO WPOKYypopoM. 30Kpema, CynI
3a3Ha4yMB, IO 3aSBHUK TPUMAETHCS i BapToro i3 7 kBiTHA 2001 poky Ha mixcTaBi caHKii
IPOKypopa 3 METOI0 3amo0iraHHs MOro crmpobam YXWIMTHCS BiJI CHIJICTBA 1 BiJl IBKH IO CYAY,
NEePEeIIKOANTA BCTAHOBJICHHIO ICTUHH Y KPUMIHAJbHIM cCIpaBi 1 MPOJOBXKUTH 3JIOYUHHY
TiSUTBHICTD, @ TAKOX ISl 3a0e3MeueHHs] BUKOHAHHS MPOIECyaJbHUX PIllIeHb y CIpaBax, y SAKUX
3aKOH Iependavyae MoKapaHHs y BUIIISI T030aBICHHS BOJII MMOHA TpH pokH. Ilpu nmpomy cTpok
TPUMaHHS 3asIBHUKA il BAPTOIO BCTAHOBJIIEHO HE OyII0.

16. 29 ciunst 2002 poky KuiBchkuii MiChbKHMI anensuidHuil cya (mani — anensuiiHuil cym)
ckacyBaB moctaHoBy Bif 15 xoBTHa 2001 poky 1MOBEpHYB CcHpaBy Ha pO3MNISLA MO CYTI
1o JlecHsTHCBKOTO pailoHHOTO cyny M. KueBa (konumHiii BatyTiHChkuii pallOHHUE Cy/, a Mmicis
aJIMIHICTPATUBHO-TEPUTOPIaNIbHUX 3MiH Y M. KueBi — JlecHsHChKUI Cy ).

17. 4 Gepesnst 2002 poky [lecHSHCHKMI CyJ TpOBIB momepenHiii po3risn crupasu. Cya
PO3TJISIHYB KJIOMOTaHHSI 3asBHHMKA TMPO 3BUIBHEHHS IiJ] 3acTaBy, ajie He 3HAMIIOB MiACTaB
JUIst HOTO 3a7]0BOJIEHHS. BiH Takok 3a3HauMB, 110 3aIBHUK TPUMAETHCS IIiJ] BApTOK 3aKOHHO,
OCKIIbKY TPUBa€ MPOBAIKEHHS B MOPYIIEHIH 1100 HhOTO KPUMiHABHIN CIIpaBi.

18. 11 Oepe3nss 2002 poky 3axUCHUK 3asiBHMKA 3BEpHYBCS [0 JI€CHSHCHKOTO Cyay
3 KJIONOTaHHSM TPO 3BUTbHEHHS 3asBHUKA 3-MiJ BapTH. Toro caMoro IHS KJIOMOTAaHHS OyJo
BigxmwieHo. Cya BHUPIIIUB, IO 3aBHUK MOXE YXWJISATHCSA BiJ] CIiICTBA 1 MEPELIKOKATH
3MIMCHEHHIO TIPaBOCYIJIsA, a TaKOX IO 3 OTJISAAy Ha MOro BiK, CTaH 370pOB’s, CiMEWHMIA
1 MaTepiaTbHUN CTaH HEMAae MIiJACTaB JUIsl 3aMIHU TPUMAHHS T BapTOI IHIIMM 3aro01KHUM
3axonoM. 14 6epe3ns 2002 poky cya BIAXWIMB aHAJIOTIYHE KJIOMOTAHHS 3assBHUKA, TIOCIABIINCH
Ha Ti caMi MiJCTaBH 1 JOJABIIH, IO MPH I[LOMY TaKOXX BPAaXOBaHO CEPHO3HICTH Mpe.’ sIBICHUX
3asBHUKOBI 00BUHYBadeHb. 4 1 19 kBiTHA 2002 poKy CyHa BIAXWIWB 3 TAKMX CaMHX ITiJICTaB IIIE
JIBa aHAJIOT1YHI KJIOTIOTaHHS 3asBHUKA.

19. 29 kBiTHsa 2002 poky [lecHAHChKUI Cy 3HOBY BHHIC IIOCTAHOBY MPO TTOBEPHEHHS CIIPaBU
Ha oJaTKoBe po3ciigyBanHs. Cya TakoXK 3aIMIIMB 3asBHUKA IIiJl BapTOIO, 3a3HAYMBINU Oe3
JOJITATKOBUX TOSICHEHD, 110 HEMae MiJACTaB ISl 3MiHU LOTO 3amoOikHoro 3axoxay. [Ipu npomy
CTPOK TPHMAaHHS 3asBHHUKA ITiJ{ BApTOIO BCTAHOBJICHO HE OYII0.

20. 23 mumaa 2002 poky amensiiHuNA CyJ CKacyBaB 3a3HaueHy IOCTAHOBY 1 TIOBEPHYB
cnpaBy Ha HOBHU po3risig mo cyti. Cyja TakoX 3a3HA4MB, IO BIH HE Mae 3aKOHHUX IIJICTaB
YXBaJIIOBAaTU PIIICHHS 00 KIJIOMOTaHHS 3asBHUKA MPO 3BUIBHEHHS 3-MiA BapTH, 13ayBaXkuB,
II0 BUCHOBKHM CyAy THepIIol i1HCTaHII 3 IbOr0 NPUBOILY € 3aKOHHUMH, OOIPYHTOBAaHHMHU
1 BIMIOBIAIOTh MaTepiajiaM crpaBu. ToMy Cy/I 3aIMIIKB 3an001KHUH 3axia 6e3 3MiH.

21. ¥V cepnui 2002 poky anensiiiiiHuii cyn BKazaB JleCHSHCBPKOMY cCyay Ha HEOOXiTHICTH
nepeaTi KpUMiHaNbHY CIpaBy Ha po3rian Ao ['onociiBebkoro paiionHoro cyay M. Kuesa (mani
— TlonociiBebkwii cyn).

22. 28 cepnus 2002 poky ['onociiBchkuii Cyn MpU3HAYMB CIyXaHHsS CIIpaBU MO CyTi Ha 13
BepecHs 2002 poky.

23. 14 xoBtHa 2002 poky cymaero Y. Oysio NpOAOBXKEHO PO3TJSL] CIOpaBH IO CYTI
Ta MOBIAOMJICHO 3aXMCHHMKA 3asgBHHMKA IIPO T€, IO CyAJsd BHpIIIMIA HE IOBEPTATH CIIPaBY
Ha J10JaTKOBe po3ciigyBaHHA. Cyn TakoX BIIXWUIUB KJIOMOTAHHS 3asBHHUKA PO 3BUILHEHHS 3-



mii BapTH, MOCIABLIMCh Ha T€, IO BIH MOXE YXWIATUCS BiJ CJIJCTBA Ta MEPELIKOKATU
3M1MCHEHHIO MTPaBOCY IISI.

24. 17 xoBtHs 2002 poKy 3aXMCHUK 3asiBHUKA 3asBUB BiABiA cyaai Y.

25. 24 rpynusa 2002 poky cynas ['onociiBebkoro cyny Y. Bupiminia MOBEPHYTH CIIpaBy
Ha JOJAaTKOBE pO3CHilyBaHHA. BoHa TakoX BUpilIMiIa, U0 HEMae MiJICTaB JUIsS 3MiHU
3amo0KHOTO 3aX0/1y, 00paHOTO 3assBHUKOBI.

26. 13 6epesns 2003 poky anessiuiiHuM cy]l ckacyBaB mocTaHOBY BiJ 24 rpyaHs 2002 poky
1 TOBEepHYB crpaBy 10 ['osociiBcbkoro cyay st po3risigy mo cyti. Cyn 3HOBY IMOCTaHOBUB
3aJMIIUTH 3asiBHUKA IM1J] BapTOK0, MOTUBYIOUH II€ THUM, IO HOMY IpeJ’ sIBJIE€HO OOBHHYBAYCHHS
y TSOKKUX 3JI0YMHAX, K1 KaparoThCs 1M030aBICHHSM BOJII.

27. 13 tpaBus 2003 poky ['onociiBChKuil CyJi BHUHIC IOCTaHOBY IIPO MOBEPHEHHS CIpaBU
MPOKypopoBi BaryTiHCEKOTO pailoHy Ha TOAATKOBE pO3CHiAyBaHHSA. BiH TakoX IMOCTaHOBUB
3aJMILUTH 3asBHUKA I1iJ] BapTOIO, HE HABIBIIM JUIA OO KOHKpeTHUX mifcTaB. CyJ BiIMOBUB
y 33/10BOJICHHI KJIOMIOTAaHHS 3asBHUKA MIPO 3aKPUTTS CIPABH.

28. 28 aunns 2003 poxy Bepxosuuii Cya Ykpainu 3aaumuB 6e3 pyxy KJIOMOTaHHS 3asBHUKA
PO MEPerJIA] B MOPSAKY BHKIIOYHOTO TPOBA/PKEHHS MOCTAHOBU IIPO BIIMOBY B 3aKPHTTI
CIpaBH, OCKUIBKH 3asiBHUK HE TOTPUMABCSI ITPOLIECYATbHUX BUMOT.

29. 4 cepnns 2003 poxy npokypop JlecCHSIHCHKOTO pailoHy 3BUIHHUB 3asiBHUKA 3-T17] BapTH.
3asBHUK JaB MiJIUCKY PO HEBUI3.

30. 30 cepnast 2003 poKy 3axHCHUK 3asiBHHKAa OE3yCIIIIHO 3BEpTaBCs JO MPOKYypaTypu
3 KJIOTIOTaHHAM NP0 3aCTOCYBAaHHs aMHICTIT J0 3asBHUKA 3 OIVIAJY Ha XapakTep Mpej’ sBICHUX
filoMy 0OBHHYBaueHb Ta HE3aIOBUIBHUI CTaH HOTO 3/10pOB’S.

31. 24 xoBtH 2003 poKy pO3CHiAyBaHHS 3YMUHWIH, OCKUIBKM OAHMH 13 OOBHHYBau€HUX
nepeOyBaB y PO3IIYKY.

32. 30 rpyans 2003 poky chigumii npokyparypu JeCHIHCHKOTo paiioHy, 3aJHILIUBIIHN JIUIIE ABa
3 Tpe1’SIBJICHUX 3assBHUKOBI OOBMHYBAaueHb, 3aKPUB KPHMIHAJIBHY CIIPAaBY IIOJI0 HHOTO B YACTHHI
pelTu 0OBUHYBaueHb 3a HEOBEICHICTIO HOro y4yacTi y BUMHEHHI 3/10uMHy. KpumiHaipHy cripaBy
3a 00BHHYBAa4YEHHSAMH, K1 3aTUIIIINCH, OyJI0 mepeaaHo 10 J|eCHIHCHKOrO paiOHHOTO YIIPaBITiHHS
'Y MBC VYkpainu B M. Kuesi.

33. 18 Bepecus 2004 poky cuiquunii Jecusiacskoro PY I'Y MBC Vkpainu B M. Kuesi 3akpus
KPUMiHAJIBbHY CIpaBy 3a OOBHHYBAaYCHHSIM 3asBHUKA Y pPelITi OOBMHYBAau€Hb 3a BiACYTHICTIO
JIOKa3iB, sKi BKa3ylOTh Ha HAsBHICTh B HOT0 IisIX CKJIaAy 3JI0YHHY, 1 MOPYUIMB KpUMiHAJIBHY
cripaBy 3a ()aKTOM BYMHEHHS 3JIOYMHIB HEBIZIOMOIO 0c000r0. OUYEBHJIHO, ITI0 MOCTAHOBY OyII0
noMmiIkoBo natoBaHo 18 Bepecust 2003 poxy 3amicth 18 BepecHs 2004 poky. HactymHoro aus
NPOBa/KEHHS y KpUMIHAJIBHIH cIipaBi 0yJI0 3yIMHEHO Y 3B’SI3Ky 3 HEMOKJIMBICTIO BCTAHOBJICHHS
0co0u, MmiI03pIOBaHO] Y BUMHEHH] 3JI0YHHY.

B. YMoBHU TpuMaHHS 1l BAapTOI0

34. 320 kBitas 2001 poky mo 4 cepmas 2003 poky 3asBHMK TpumaBcs B KuiBcbkomy CI30
Ne 13 — ycTaHOBI U TpUMaHHS OCI0 MiJ BapTOIO, B sIKii, 3a TBEP/UKCHHSAMHU 3asBHUKA, OyJH
HEHAJIeXKH1 YMOBH Ta HE3a/I0BUIbHE METUYHE JTIKyBaHHS.

35. 3a indopmartiero Ypsiy, y 3a3HaueHIN yCTaHOBI 3asBHUKA TPUMAII B TAKUX Kamepax:

— xamepa Ne 30, momero [eB’STh KBaJpaTHUX METPIB, pPO3paxoBaHa Ha TPHOX
YB’SI3HCHUX;

— kamepa Ne 64, momiero 52,36 KB. M, po3paxoBaHa Ha IBaILSTh YB SI3HECHUX;

— kamepa Ne 66, momiero 53,07 kB. M, po3paxoBaHa Ha IBAAISATh OJTHOTO YB’ SI3HEHOTO;
— kamepa Ne 68, momiero 61,19 kB. M, po3paxoBaHa Ha IBaALSITh YOTUPH YB’ SI3HEHUX;
— kamepa Ne 72, omiero 10,21 kB. M, po3paxoBaHa Ha YOTUPHOX YB I3HEHUX;

— kamepa Ne 76, uiomiero 9,92 kB. M, po3paxoBaHa Ha TPbOX YB I3HEHHUX;

— kamepa Ne 116, momero 10 kB. M, po3paxoBaHa Ha YOTHUPbOX YB’ A3HECHHX;

— kamepa Ne 117, momero 9,96 kB. M, po3paxoBaHa Ha TPbOX yB’SI3HEHUX;

— kamepa Ne 128, momero 15,95 kB. M, po3paxoBaHa Ha IIICTHOX YB I3HEHUX;

— kamepa Ne 195, umomero 22,44 kB. M, po3paxoBaHa Ha BICbMOX yB’SI3HEHUX;

— kamepa Ne 258, miomero 23,38 kB. M, po3paxoBaHa Ha I’ ATbOX YB’ A3HECHHX;



— kamepa Ne 263, mutomero 24,9 kB. M, po3paxoBaHa Ha IIICThOX YB I3HEHHX;

— kamepa Ne 326, myomrero 12,9 kB. M, po3paxoBaHa Ha I1’ATbOX yB’SI3HEHUX;

— kamepa Ne 328, momero 12,9 kB. M, po3paxoBaHa Ha I1’ATbOX yB’ SI3HEHUX;

— xamepa Ne 333, momero 12,9 kB. M, po3paxoBaHa Ha BICbMOX YB’ SI3HEHUX;

— kamepa Ne 336, moniero 12,9 kB. M, po3paxoBaHa Ha I1'ITbOX yB’ SI3HECHHX.
VYci kamepu Oynu 00saiHaHI MOCTIHHO (DYHKI[IOHYIOUMMH CHCTEMaMH TOJadl XOJOJHOI BOJIH,
MaJli MPHUPOJIHE 1 IITY4YHE OCBITJIEHHS, BIIOKpEMJIEHUH TyaneT i BeHTWisLito. KibkicTh 0ci0,
K1 TPUMaJKCS B KaMepl, He NepeBUIllyBajia KiIbKOCT] HassBHUX Y Hil MICIIb.

36. 3a TBep/UKEHHSAM 3asBHUKA, Horo He Tpumanu B kamepax NeNe 333 1336. Kamepu
NoNe 64, 66 1 68 manu no 40 nixkok. Y kamepi 72, Tuioma sikoi cTaHoBWIa 9 KB. M, B3UMKY OyJ10
BOTKO 1 Ty’ke XOJoJIHO. Y 1ii Kamepl BiH MpOBiIB 3aragoM Onu3bko 18 micsmiB. Y kamepi 195,
sKa MaJja JIy’Ke MoraHy BEHTWISIII0, BIH MPOBIB 3araJioM OJIM3BKO MIECTH MICSIIIB.

C. Meanuna 1omomMora mia 4ac TpUMAaHHA i BapTOI0

37. 3a indopmariero Ypsany, npudysiu 20 kBitHa 2001 poky no CI30, 3asBHUK TPOHIIOB
MOBHUI MEIMIHHIA OTJIsA. BiH HE CKap)KUBCS HA CTaH 3JI0POB’A, a Y 3B’SI3KY 3 HASBHUMHU y HBOTO
XPOHIYHUMHU 3aXBOPIOBAaHHIMH HOT0 OYJI0 B3STO HA AUCMIAHCEPHUN OOIK.

38. 16 mucromama 2001 poxy, 24 xBitHa 2002 poky i 15 kBitHa 2003 poKy 3asBHHK
MPOXOJUB PETYNsApHI MeAUYHI OOCTE)KEHHS, BKIIIOUAIOYM DPEHTTEHIBChKE. 3a pe3yibTaTaMu
00CcTeXeHHs MPo0JIeM 3 JIETEHSIMU BUSIBJICHO HE OYII0.

39. 3rigHO 3 MEIWYHOIO JOBiAKOW0, BUAaHOW 6 rpyaHs 2001 poky, 3asBHMK MaB JIETKY
(dhopmy nmiabety i moTpeOyBaB CICIiabHOI JIETH, aJIe HE JIIKYBaHHS.

40. 3rigHo 3 MEeIWYHOK JOBiAKOr0, BuAaHoro 10 mumas 2002 poky, 3asBHUKOBI
JiarHOCTyBaJIH 1IEMIUYHy XBOPOOY ceplls, HasBHICTh CTEHOKApii 1 aiadery.

41. 15 ciyns 2003 poky 3asBHHKA OTJISIHYB KapAioJior, SIKM BHUSBHB Y HHOTO 1MIEMIYHY
XBOPOOY cepIls i CTEHOKapIito.

42. 27 ciuas 2003 poky 3asgBHUK TONPOCHUB HAAATH HOMY MEIUWYHY JOMOMOTY,
MOCKAPKHBIINCH Ha OLTh Y TPY/ISX 1 3aaMOpOUYCHHS. 3a pe3ybTaTaMid MEIUIHOTO OOCTEKECHHS
OyJ0 BUPILIEHO TOMICTUTH 3asiBHHKA B Meauuny yactuny CI30. 3 28 ciuns 2003 poky 3asiBHHK
nepeOyBaB Ha JiKyBaHHI B MeanuHiid yacTuHi CI30 3 giarHO30M HEHPOIMPKYISATOPHOI JUCTOHI]
Ta MUHHOTO OCTEOXOHJIPO3y. 3asBHUKOBI TMpHU3HAYaIM KUIbKa PI3HUX BHIIB JiKyBaHHA. Pa3s
Ha TPH JIHI HOTO OrIsaB Jikap-teparnesT. 29 ciuns 2003 poky BiH MPOUIIIOB OIS Y Kapaioyora,
KWW BCTAaHOBHMB BIJICYTHICTH Y 3assBHHKa TipoOsiem i3 ceprieM. 30 ciuns 2003 poky 3asBHUKA
orsinyB HeBponarosor. 11 6epesnst 2003 poky 3asiBHHKA BUIUCamH 3 MeaunyHoi yactuau CI30
B 33JIOBIILHOMY CTaHi 3710poB’s. ITicas mporo JiKyBaHHS 110 3BUIBHEHHS 3-I11J7] BapTH 3assBHUK
HE 3BEpTaBCs JI0 JIIKapiB 31 CKapraMu Ha MPOOIIEMH 31 3I0POB’SIM.

43. 3BUIbLHHMBIIKNCH, 3asBHUK MPOWIIOB Kypc JikyBaHHS 137 m0 27 cepmus 2003 poky
BuikapHi Ne 15 ™. KwueBa y3B’S3Ky 3 apUTMOTE€HHOIO KapJiOMiONaTi€l0 1 MUTOTIMBOIO
ApPUTMIEIO.

II. BIAITIOBIAHE HAITIOHAJIBHE 3AKOHO/IABCTBO

44. 3rigHo 31 ctarreio 253 KpumiHaIBHO-TIPOLIECYaTbHOTO KOAEKCY, MPUWHSBIIM PIlICHHS
PO MPHU3HAYEHHSI CITPABH JI0 CYJ0BOTO PO3TJISILY, CYIIsl BUPINIYE, 30KpeMa, IMUTAHHS PO 3MiHY,
CKacyBaHHS 4M OOpaHHS 3al001KHOTO 3aX0/1y. [HIIII MOJI0’KEeHHs HAalllOHAJIBHOTO 3aKOHO/IABCTBA,
SIKi MAIOTh CTOCYHOK [IO CIIPaBH, CTHUCJIO BHUKIaneHO B pimeHHsax Cyay 1o crhpaBax
«Hesmepoicuyvkuii npomu Yxpainuy (Nevmerzhitsky v. Ukraine, Ne 54825/00, ni. 53—61, ECHR
2005-11 (Butsrn)) 1 «lllanimos npomu Yrpainuy (Shalimov v. Ukraine, Ne 20808/02, mm. 3942,
Bix 4 6epesnst 2010 poky).



[O/IO TIPABA

I. PAMKU PO3IJIALY CIIPABU

45. Y BiaNOBiAb HA 3ayBaXKCHHs1 Y Py 3asBHUK I10/1aB HOBI ckapru 3a ctarrero 3 Konenuii,
CTBEP/DKYIOUH, III0 YMOBH TPHUMaHHS IIJI BapTOK y BIAAUIL MUTIII 10 MepeBEIeHHs WOTo
1o CI30, a Takox yMOBHU HOTro TpUMaHHS B OyIMHKY CyJy, KOJIU IPOBOAMINCH CYZOBI 3acCiIaHHs,
Oynmu HesagoBUtbHMMH. CyJ 3a3Hauvae, IO Il HOBI CKaprd, sKkiOynad TOAaHi Ii3HIIIE,
HE € YTOYHEHHSIM MEpBICHUX CKapr 3asBHHMKA, CTOCOBHO SIKMX CTOPOHM B)K€ HAJaIM CBOi
3ayBakeHHsA. Tomy Cyn BBakae, IO 3apa3 HEIOIUIBHO PO3TISAATH Il MUTaHHS OKpeMo (JIHB.
pimenHs y cnpai «Bimpyk npomu Yxpainuy (Vitruk v. Ukraine), Ne 26127/03, n. 49, Bin 16
BepecHs 2010 poky).

II. CTBEP/[)KYBAHE ITOPYIIEHHS CTATTI 3 KOHBEHIII

46. 3asBHUK CKapXKHUBCS, 110 HOTO OyNO MiJaHO HETIOACHKOMY 1 TakoMy, IO MPHHIKYE
TiAHICTh, TOBODKEHHIO, OCKUIBKA HOTO TpUMAaIM Il BapTO, HE3BAXKAIOYM Ha HASIBHICTH
Yy HOTO HHM3KH XPOHIUYHUX 3aXBOpIOBaHb. KpiM TOro, BiH CKap>KMBCS HA YMOBU TPUMAaHHS IIiJl
BapTOIO, a TAaKOX Ha BIACYTHICTh HAJEKHOTO JIKYBAaHHA Ta MEIWYHOI JOMOMOTH TMiJ dYac
yB’sI3HEHHS, TOCKJIAI0YKCh Ha cTarTio 3 KoHBeHIlii, ska nepeabdavae:

«Hikoro He Moke OyTH MiJJlaHO KaTyBaHHIO a0O HEJIOJCHKOMY YU TaKOMY, IO NIPUHMXKYE TiJHICTb,
TTOBOJUKEHHIO 200 MOKapaHHIO».

A. IlepenoBHeHicTH Kamep i MOOYTOBI YMOBH TPUMAHHS IiJl BAPTOI0

1. Ill]ooo npuiinamuocmi

47. Ypsan A0BOAWB, IO CKapry 3asBHUKA HEKOHKPETHI i HE MICTATH JeTalbHOI iH(opMarii
PO YMOBH YB’SI3HEHHS. YpsAJ CTBEpIKYBaB, 110 yMOBU TPUMAHHS MiJ BapTOIO BIJIOBIJAIN
CaHITapHUM HOpMaM, Xap4yyBaHHS OyJi0 HaJeKHUM 1 He Oyll0o BHIAJKIB, KOJM B Kamepax
nepedyBasia HaaMipHa KUTBKICTh YB’ I3HCHHX.

48. 3asBHUK He moroauBci. BiH CcKap)KMBCS Ha MEPEMOBHEHICTh KaMmep, HEHAICKHY
BEHTUJIALIIIO 1 HEaIeKBATHE ONAJIEHHS B XOJIOJHY IOTOAY.

49. Cyn BBaxae, 110 15l cKapra He € sIBHO HEOOIPYHTOBAHOIO y 3HaYCHHI MyHKTY 3(a) CTarTi
35 Kongenii. Bin Takox 3a3Hadae, 110 BOHAa HE € HEPUUHATHOIO 3 1HIUX TiacTaB. OTKe, BOHA
OTOJIOUTYETHCS TPUUHATHOIO.

2. ll]ooo cymi

50. Cyn 3ayBaKye€, IO 3T1IHO 3 HOTO TPELEISHTHOK NPAKTHUKOIO, IMOTaHE MOBOKEHHS
mignanae mig aio cratti 3 KoHBeHIii nuime y pasi, SKIO JOCSITHYTO NMEBHOTO MiHIMaIbHOTO
piBHs >kopcToKOCTi. OIllHKAa Takoro MIHIMQJIbHOTO PIBHS >KOPCTOKOCTI € BITHOCHOIO; BOHA
3aJIOKUTh BIJ] yCIX OOCTaBMH CIIPaBM, TaKUX SK TPUBAJICTh TOBOJUKEHHS, HOro (izuyHi
Ta MCUXIYHI HACJIJKH, a B JIEIKMX BHIIaJKaXx MalTh BPAaxXOBYBAaTHUCSl TaKOX CTaTh, BIK 1CTaH
30pOB’Sl TMOTEPNIIOro (AMB., Cepei I1HIIUX JOKepels, pIlIeHHA Y crupaBi «Iprandis npomu
Cnonyuenoco Koponiecmea» (Ireland v. the United Kingdom), Bin 18 ciunsa 1978 poky, m. 162,
cepiss A, Ne25). Kpim TOro, BUpINIyIOUH, YU € TIOBOJUKEHHS TAKUM, IO «IIPUHIKYE TiTHICTBY,
y posyminHi crarti 3, Cyx Opatume 10 yBaru, 4u O0ysi0 HOTO METOH MPUHHU3UTH 1 3HEBAXKHUTH
BIAMOBiHY 0cOOy 14M HOro HACHIJKM BIUIMHYJIM HECHPUATIMBO Ha ii 0COOUCTICTH Y cHOCiO,
HeCyMICHUHM 13 rapaHTisiMu cTaTTi 3. HaBiTh BIJACYTHICTH TaKOi METH HE MOXKE MEPEKOHIMBO



BUKJTFOUUTH KOHCTATAIlil0 MOPYIIEHHS LbOTO MOJIOKEHHs (AMB. pillleHHs y cupaBax «/lipc npomu
I'peyiiy (Peers v. Greece), Ne 28524/95, . 67-68 174, €CILJI 2001-111, 1 «Barawunac npomu
Jlumeuy (Valasinas v. Lithuania), Ne 44558/98, n. 101, €CI1J1 2001-VIII).

51. Cyn mociiioBHO HAaroJiollyBaB, IO MIEThCSA PO CTPaKJaHHS 1 HPUHUKEHHS, PIBEHb
SAKHX Y OyZb-KOMY pa3i IepeBUILy€e TOW PiBEHb CTPaX/1aHb 1 IPUHWKEHHS, IKUI € HEB1J' €MHUM
CKJIQ/IHUKOM IEBHOT ()OpPMU JIETITUMHOTO MTOBO/IKEHHS UM MMOKapaHHs. 3aX0/H, K1 M030aBIsSIOTh
oco0y cB0O0O/IM, YAaCTO MOXKYThb MICTUTH TaKuWi CKIQJHUK. 3a3HaueHE IOJIOKEHHs MOKJajae
Ha Jiep>kaBy 000B’s30K 3a0e3nedyBaTd Te€, 1100 YMOBHM TpUMaHHS OCOOM MijJ BapTOIO
BiJIMOBIIalTi MIPUHIIMITY TIOBAard M0 JIOACHKOI TiTHOCTI, 00 XapakTep 1cmocid 3acToCyBaHHS
TaKOI'0 3aX0Jly HE MiJJaBajy il CTpeCy UM BUIPOOYBAHHSAM, IHTEHCUBHICTD SIKHX MEPEBUILYE TOU
HEMMHYUYUH piBeHb CTPaKIaHb, 10 3aBXK/AU € HEB1I'€EMHUM CKJIQJIHUKOM TPUMaHHS MiJl BapTOlO,
1100 3 ypaxyBaHHSM TPAKTHUYHUX BUMOT YB’S3HEHHS HAJC)KHUM YUHOM 3a0e3redyBajncs
OXOpOHa 3JI0pOB’s Takoi ocoOM Ta ii Ojaromosyydst (IuB. pilleHHsS Y cnpaBi «Karnawnukos
npomu Pociiy (Kalashnikov v. Russia), Ne 47095/99, 1. 95, ECHR 2002-VI).

52. ¥ cnpaBi, 110 pO3IIIAJAE€THCS, CTOPOHH HaBeNM Pi3HI LUGPU LIOA0 PO3MIPY KUTIOBOI
IUTOIN, SIKAa HagaBayiacsl JUIsl OTHOTO YB’SI3HEHOTO IIiJl Yac TPUMAaHHS 3asBHUKA MiJ BapTOIO
B Kuiscbkomy CI30. Sk cBiguaTe naHi Ypsay, y OUTbIIiNH KIIBKOCTI Kamep, B SKHX TpUMAald
3asBHUKA, HA KOXXHOTO yB’S3HEHOTO B CEPEeIHBOMY NpUIanaio Big 2,55 1o 4,67 KB. M. )KUTIIOBOI
wiom. Ase, 3a TBEp/UKEHHSAM 3asgBHUKA, PO3MIpP XKHUTJIOBOI IUIOIII MiJl Yac HOro yB’s3HEHHs
CTaHOBUB JIMIIIE OJJHY TPETHHY Bi/J HA3BAaHOTO Y PSIOM.

53. Cyn 3a3Hauae, 1m0 Ypsia HEe Ha/laB JI0Ka3iB MIATBEP/KEHHS CBOI'O PO3PaXyHKY >KUTIOBOI
wiomi Ha ogHOoro YyB’si3HeHoro B KuiBcbkomy CI30, He3BakarouW Ha HAsBHICTh B HOTO
pPO3MOpS/KEHHI  BIAMOBIAHOT iH(pOpManii Ta JoKa3iB. Y OyAb-iKOMYy pa3i, 3 TOUYKH 30pY
ycranenoi mpakTukd Cyqay 3 IbOTO0 TNUTAHHSA Ta BIAMOBIIHUX CTaHIAPTIB E€BPOIEHCHKOTO
KOMITETY 13 3aro0iraHHsl KaTyBaHHIO 1 HENIOJCHKOMY YH TaKOMY, IO MPUHIKYE TIAHICTb,
NOBO/DKEHHIO 1 OKapaHHIO (iX HaBEIECHO, HANPHKIAJ, y 3TaJaHOMy BHILNE PIIICHHI Y CHpaBi
Kanawmnuxosa, n. 97, Ta'y cupasi «Menvnux npomu Yxpainuy (Melnik v. Ukraine), Ne 72286/01,
n. 47, Bim28 Oepe3ns 2006 poky), HaBiTh nuppw, HaBemeHi YpsmoMm, CBiaYaTh IpoO Te,
1110 3asiBHUKA TPUMAJIM B IEPENOBHEHUX KaMepax.

54. Cyn takox 3a3Hayae, M0 Y psia HIYUM HE MiATBEPUB CBOI apIyMEHTH IIIOJI0 HAJICKHOTO
(YHKIIOHYBaHHS BEHTWJIALIMHOT cuctemu. 3a nux obcraBuH CyJ CXWIBHUHM BiAJIaTH MepeBary
Bepcii 3asBHUKA 3 IbOTO MHUTAHHS (IUB. PIICHHA Y cupaBi «Axmem O3skan ma iHwi npomu
Typeuuunuy (Ahmet Ozkan and Others v. Turkey), Ne 21689/93, 1. 426, Bin 6 kBiTHs 2004 poKy).
Orxe, Cyn BuW3Ha€, IO HA JIOAATOK JO MEPETOBHEHOCTI Kamep, Y SKUX 3asBHUKA TPUMAIA
MPOTATOM JIBOX POKIB, TPhOX MICAINB 1 IT’ATHAISATHA JHIB, YMOBU TPUMaHHS HOTO TIiJ] BapTOIO
noripuryBaia i HeHaJle)KHa BeHTWIAMiA. Lle miaTBepKyeTbess Takok BUCHOBKOM, sikoro Cyn
TiAoB y cipaBi Kosans (nuB. pimeHHs y crpasi «Kosanrw npomu Ykpainuy (Koval v. Ukraine),
Ne 65550/01, m. 76, Bim 19 xoBTHa 2006 POKY) CTOCOBHO IIi€l caMOi YCTaHOBH JIOCYJOBOTO
TPUMAaHHS I1i]] BapTOIO.

55. Haseneni Bume MipkyBanHs CyJ BHU3HA€ JIOCTaTHIMH IS BACHOBKY TIpO Te,
o MoOyTOBI yMOBM TpuMaHHs 3asBHUKAa B KuiBcbkomy CI30 No 13 craHoBWIM Take,
110 MPUHIXKYE TiTHICTh, TOBOJKEHHS Ha MopymeHHs ctaTTi 3 KonBeHuii.

B. BiacyTHicTh MeAMYHOI TOMOMOTH 1JIS 3asiIBHUKA

56. Ypsin 1oBOIUB, 110 MEAWYHA JONIOMOTa JJIs 3assBHUKA Oyia aJeKkBaTHOW. BiH nmpoxoaus
peryysipHi MEAWYHI OTJISAM, 1Ha HOTO CKapru IIOAO CTaHy 3/I0pOB’S pearyBajd HaJIeKHHM
YHHOM.

57. 3asBHUK BBaXkaB, 1[0 MEAWYHA AONOMOra Oyjia HEHale)KHOIO0. BiH cTBepKyBaB, 110 Mij
Yac TPUMaHHS MiJ] BapTOIO Yy HbOTO CTaBCs CEpIEBUH Hamaj, aje BiH HE OTPUMAaB HiSKOTO
JmikyBaHHSA. BiH Takox 3a3HaumB, 1m0 B ciyHi 2003 poKy Kapaiosior aaB ABa CyNepewInBi
BHCHOBKHM I10JI0 HOro mpoodisieM i3 ceprieM (auB. myHkTH 41 142 Bumie). BiH Takox BBaXkasB,
10 OAHY 3 MEIUYHUX JOBIJOK OyJ0 MiApoOJieHO, OCKUIbKM OioMeTpuuHi NaHi B HIH Oynu
HernpaBuiabHUMHU. KpiMm Toro, xou aaminictpariiss CI30 # rocmitanizyBaiia Horo, Te, 10 Y HbOT'O
€ mpobsieMu 13 ceplieM, BU3HAHO He Oyno. 3asBHUK TaKOXX BKa3aB Ha TOM (akT, IO yepes



HE3aJ0BUIbHI YMOBH TPUMaHHS ITiJl BAPTOIO BiH MICJISI CBOTO 3BUIBHEHHS MPOXOJWB CTalliOHApHE
JKYBaHHS Y 3B’ 513Ky 3 XBOPOOOIO CepIIs.

58. Cyn 3a3Haudae, 1o CTaTTs 3 TMOKJIAJae€ Ha Jep)kaBy OOOB’S30K 10atu mpo (izuuHe
Osaronomnyyust oci0, SkuX 1o30aBiaeHo cBoOoau. Cya NOroKY€ETHCS 3 TUM, IO SKICTh METUYHOT
JIOTIOMOTH B 3aKJIa/IaX OXOPOHU 3/I0POB’sI TIEHITEHI[IapHUX YCTaHOB, MOXKIIUBO, HE 3aBXKIH TaKOTO
XK piBHS, K Ta, IO HAJTAETHCS B HAWKPAIIMX yCTAaHOBAX 3arajlbHOr0 MEIUYHOTO 0OCITyTOBYBaHHS.
Opnak gepkaBa TOBMHHA 3a0e€3MEYUTH HAJEKHY OXOPOHY 3J0pOB’s Ta Onaromonydusi ocio,
y34TUX M1 BapTy, 30KpeMa, LULIXOM 3a0e3NedeHHs iM HeoOXIJHOI MEAMYHOI JOMOMOTH (JMB.
pimenHs y crpasax «Kyona npomu Ionvwiy (Kudla v. Poland) [GC], Ne 30210/96, n1. 94, ECHR
2000-X1, 1 «Iypmaoo npomu [llsetiyapii» (Hurtado v. Switzerland) Bin 28 ciuns 1994 poky,
cepis A, Ne 280-A).

59. Jlume To#t ¢akT, o yB’I3HEHOTO OTJISTHYB JIiKap 1 MPU3HAYMB TIEBHE JIIKYBAaHHS, HE MOXKE
ABTOMATHUYHO TMPUBECTH JI0 BUCHOBKY, 1[0 MEAMYHA JOMOMOra Oysia aJeKBaTHOW (IHB. PilIEHHS
y cripaBi  «l ymmamos npomu Aszepoationcanyy (Hummatov v. Azerbaijan), NeNe 9852/03
113413/04, n. 116, Bin 29 mucromana 2007 poky). Opranu Biaau MOBHHHI TaKOX 3a0€3MEYUTH
BCeOIYHMI OOJIK JAaHWX TPO CTaH 3I0POB’Sl YB’S3HEHOTO Ta MPO JIIKYyBaHHS, SIKE BiH OTPUMYBaB
miJ 9ac TpUMaHHS MOro miJ BapToro (IUB., HANPUKIAMA, PIMICHHS Y CIpaBl «Xy0obin npomu
Pociiy (Chudobin v. Russia), Ne 59696/00, . 83, ECHR 2006-XII (BuUTSTH)), a TAKOXK, KOJIH
POTO BUMAara€ MEIWYHHUN CTaH, 3a0€3MEeUUTH PEryNsIpHUA 1 CHCTEeMaTUYHUN HArJA[ TMOPSI
13 KOMIJIGKCHOIO ~ CTpaTeri€lo  JIKyBaHHS, MeTa SKOI TIOJNArae He JUIIE B pearyBaHHI
Ha CUMIITOMAaTUYHOMY DiBHi, a ¥ y MOJ0JaHHI HasIBHUX B YB’SI3HEHOTO XBOPOO ab0 HEOMYyIIeHH1
ix 3aroctpeHHsl (OWB. 3rajiaHe BWINE pilleHHs Yy crpasi [ ymmamosa, mm. 109, 114; pimeHHs
y crpaBax «Capban npomu Monoosuy (Sarban v. Moldova), Ne 3456/05, n. 79, Big 4 XOBTHs
2005 poky, 1 «Ilonos npomu Pociiy (Popov v. Russia), Ne 26853/04, m. 211, Bix 13 numas 2006
poKy).

60. V cmpasgi, mo posrsinaeTses, Cyn 3Bakae Ha T€, IO 3assBHUKOBI J1arHOCTYBaJIM XBOPOOY

cepus 15 ciuns 2003 poky, a 28 ciuyns 2003 poky ioro rocmitaiizyBaiu y 3B’s3Ky 3 0oiieM
y rpyasx. JliarHo3, sSIKWi oMy BCTaHOBWJIM Ii3HimIe, He OyB MOB’SI3aHHUN 13 XBOPOOOIO CepIIs.
Cyn He MOXe BU3HA4aTH, KOTPUH 13 3a3HAUEHUX J1arHO3iB OyB MPaBWJIBHUM 1 YM BiJIMOBIAANIN
JIMCHOCTI TBEPIUKEHHS 3asBHUKA PO TE, 1[0 OPTaHM BJaJu HE BU3HABAIHM HASBHOCTI y HBOTO
XBOpOOW cepist mix 4vac Horo nepeOyBanHs B meawuHii yactuHi CI30. 3Bakaroum Ha Ii
oO0ctaBunu, Cyn Oyzae aHamizyBaTH, 4yd OyJo JiKyBaHHS 3asBHHMKA aJeKBaTHUM CTaHy HOro
310poB’s. Y nbomy 3B’s3Ky Cya 3ayBaxkye, 1110 3assBHUKA IMOMICTHIN B Meau4Hy dacTuHy CI30
HACTYITHOTO [HS ICIS TOTO, SIK BiH IOCKApXMBCSA Ha Oilb y rpyasx. Momy mnpu3Haumim
JiKyBaHHS 1¥oro perymspHo orisgaB Jikap. 11 Oepesns 2003 poky HOro BHMHCAIH
B 33JIOBUTBHOMY CTaHi 3J0poB’si, 1110 3BimbHEeHHS 13 CI30, sike BimOymnocs mpuOIM3HO uepe3
I’SITh MICSIIB, BiH HE 3BEpPTaBCSA 31 ckapramMu Ha 370poB’s. lleli ocTaHHii ¢akT 3asBHHUK
He 3anepeuyBaB. KpiMm Toro, iforo rocmitamizamis B ceprnai 2003 poxy micis 3BUIBHEHHS 3-TTiJ
BapTH HE BUJIAETHCS TaKOIO, IO Mana OyAb-SKUi MPUYMHHHUMA 3B 30K 3 JIIKYBaHHSM Y CIYHI —
Gepesni 2003 poky. Moro TBepmKeHHs IIpO Te, IOy HHOTO CTAaBCS CEpIEBHil Hamaj,
HE MIATBEPKEHO HAJIe)KHOIO JIETANBbHOIO 1H(OpMalli€l0, B TOMY YHCII HE HaBEACHO AaTy, KOJU
e cranocs. Hapernri, cTan Woro 370pOB’sl He BUJAETHCS HACTIIBKK HE3aJOBUIBHUM, 1100 HOTO
MO>kHa OyJI0 BBOKaTH HECYMICHHM 13 TPUMaHHSM ITiJT BAPTO¥O.
61. 3 ormsany Ha BukiangeHe Buile, Cya BBaxkae, 1O IIsI YaCTHHA 3asBU HAJICKHUM UYHUHOM
HE BUKJIaJICHa 1 He OOTpyHTOBaHA 3asSBHUKOM (OMB., mutatis mutandis, pPINICHHS Yy CIpaBi
«Bicnozyszoe npomu Yxpainuy (Visloguzov v. Ukraine), Ne 32362/02, 1. 49, Big 20 tpaHs 2010
poky). Tomy, BigmoBigHO g0 yHKTIB 3(a) 14 crarti 35 KoHBeHIIT BoHA MiIsATae BiAXUICHHIO
SIK SIBHO HEOOTPYHTOBAHA.

I1I. CTBEPJDKYBAHE IMOPYIIEHHS CTATTI 5 KOHBEHIIII

62. 3asBHUK CTBEP/KYBaB, IO TPUMAHHSA HOTO IMJI BapTOI OYyJ0 HE3aKOHHHUM 1 0 HOTO
3arajgbHa TPUBAIICTH Oyiia HEOOTPYHTOBAaHOK. Bin mocwmaBcst Ha myHKT 1(c¢) 1 myHKT 3 cTarTi 5
Konsenii. [locunarounce Ha myHKT 1 crarri 6 icrartio 13 KoHBeHINii, 3asBHUK TaKOX
CKap>KUBCSl Ha BIICYTHICTh €(PEKTHUBHHUX 3aCO0IB IOPUAMYHOIO 33aXHCTy CTOCOBHO HOTO CKapr



Ha TpuMaHHs mia BapTorw. OctanHio ckapry Cya BUPIIIMB AOCTIAMTU 3a MyHKTOM 4 cTaTTi 5
Kongentiii. BinmnosiiHi MOI0KEeHHS CTATTI 5 epen0avyaroTh:

Crarra 5

«1. KoxkeH Mae mpaBo Ha CBOOOAY Ta OCOOHMCTY HEIOTOPKaHHICTh. Hikoro He Moxe OyTH 1030aBJICHO
cB00O/IM, KPIM TaKMX BUIAJIKIB 1 BIIIOBIHO /10 MPOLIEAYPH, BCTAHOBJICHOI 3aKOHOM:!

C) 3aKOHHHMH apemT abo 3aTpUMaHHS 0COOM, 3JiHICHEHE 3 METOI0 JIONPOBADKEHHS ii O KOMIIETEHTHOTO
CYZIOBOTO OpraHy 3a HasBHOCTI OOIPYHTOBAaHOi MiJ03pW Y BUMHEHHI HEIO NPaBONOpPYIICHHS abo SKIIO
OOTpYHTOBaHO BBAXKAETHCS HEOOXITHUM 3al00IrTH BYMHEHHIO HEIO MPAaBONOPYIICHHS YH ii BTEUl MiCHA
HOT0 BUMHEHHS,

3. KoxeH, koro 3aapemToBaHo a0o 3aTPUMaHO 3TiHO 3 IMOJIOKEHHSIMH MIJIYHKTY «C» MyHKTY 1 wiel
CTaTTi, Ma€ HETAMHO IOCTAaTH Iepe] CYIJEI0 YU IHIIOK IOCaJOBOI0 0CO00I0, AKil 3aKOH Hajae MpaBo
3[1HCHIOBAaTU CYAOBY Blaly, 1 HoMy Mae OyTu 3a0e3Ie4eHO PO3MIIAA CIPAaBU CYAOM YIPOJOBX PO3YMHOTO
CTpOKy a0o0 3BUIBHEHHS MiJ Yac NpOBa/pKeHHs. Take 3BIJIbHEHHS MO)ke OyTH OOYMOBJIEHE rapaHTisIMH
3’SIBUTHCSI Ha CYJJOBE 3aCiTaHHs.

4. KoxeH, Koro mno30aBIeHO CBOOOIM BHACHIJOK apemity abo TPUMaHHS I BapTOK, MAa€E IMPaBo
IHIIIIIOBATH TIPOBA/DKCHHS, B XOMAI SKOTO cyx Oe3 3BONIKAaHHSA BCTAHOBIIOE 3aKOHHICTh 3aTPUMaHHS
1 mpuiimMae pillieHHs PO 3BUTFHEHHS, SKIIO 3aTPIMAHHS € HE3aKOHHUM...)»

A. lllogo npuiiHATHOCTI

63. Cyn BBaxkae, 11O I1i CKapry HE € SBHO HEOOTPYHTOBAHUMHU y 3HaYE€HHI MyHKTY 3(a) cTaTTi
35 Konsenii. Cyj Takox 3a3Hadae, M0 BOHU HE € HEMPUUHATHUMU 3 OyIb-SIKUX 1HIIHX ITiJICTaB.
OTXxe, BOHU OTOJIOITYIOTHCS IPUHHATHUMH.

B. Il{oxo cyTi
1. I[Iynkm 1(c) cmammi 5

64. 3agBHUK BBa)KaB MOT'0 TPUMAHHS IT1]1 BAPTOIO HE3aKOHHUM.

65. Ypsan 1oBoAMB, 110 TPUMAHHA 3asBHUKA I1iJ] BAPTOI0 OyJI0 3aKOHHUM. 3 CAaMOT0 MOYaTKy
3asBHUKA TPUMAaJM TiJ BapTOI Ha MiACTaBl caHKIii mpokypopa. [Ipokypopy HagaBanoch Take
MOBHOB@KEHHs 3a BKa3aHMX OOCTaBHH 1 BUILE3a3HAUYEHA IpOLECyallbHa Jlisl OXOIUTIOBaJacs
3aCTepeKEHHSIM, siIKe YKpaiHa 3poOmia crocoBHO MyHKTY 1(c) crarri 5 KonBeniii 3rigHo 3i
crarreto 57 KouBeHmii 3 MeToro 30epexeHHs YMHHOI HAa TOM yac MpoLeaypu 3aTpUMaHHs
Ta B3ATTS A Bapty A0 29 yepBHs 2001 poxy. Ypsia Takoxk 3a3HAa4yuB, 1110 HALIOHAJIBHI CyIu
HEOJHOPA30BO MEPEBIPSIIM 1 MATBEPKYBAIN 3aKOHHICTh TPUMAHHS 3asBHUKA Ii/1 BapTOI0. Y Psil
MOBIIOMHB, 1110 3 OIVIAYy Ha T€, WIO 3asBHUK HE 3’SBUBCSl Ha JIOMMUT SIK CBIAOK Y CIpaBi Ie
JI0 CBOT'O 3aTPUMAaHHS, HAIllOHAJIBHI OPraHU BPaXOBYBAJIM PU3MK YXWICHHS 3asiBHUKA BiJ CIIJICTBA
1 CepHO3HICTb Mpe]1’ IBICHUX HOMY OOBUHYBau€Hb.

66. Cyn 3a3Hayae, 10 JOCYJOBE YB’S3HEHHS 3asBHUKAa MOXHA IOJAUIMTU Ha TPHU TEPIOAH.
[Tepmmii mepion, NMPOTATOM SIKOTO 3asBHUKA TPUMAaJW IIiJ] BapTOI Ha MiACTaBl BiMOBITHUX
CaHKIII} MPOKYpOpiB, TPUBAB 3 MOMEHTY 3aTpUMaHHs 3asBHUKA 4 kBiTHA 10 4 nunHs 2001 poky,
KOJIM 3aKIHYMBCSI CTPOK, Ha SIKUM B OCTaHHIN pa3 TpUMaHHA 1] BapTOl OyJlI0 MPOAOBKEHO
3a CaHKII€I MpoKypopa (OuB. MyHKT 9 Bumue). [pyruit mepion, MpOTAroM SKOTO 3asiBHUKA
TpPUMaJIH MiJ BapTOIO 3a BIJICYTHOCTI BIAMOBITHOTO PILIEHHS, TPUBAB 13 4 JUMHS A0 15 KOBTHS
2001 poky, Koiu Cys IOCTAaHOBUB OOPATH 3assBHUKOBI 3alIOOLKHUI 3axXi y BUIIAAI TPUMaHHS
mig Baproro. Hapemri, Tperii mepioa, HpOTIroM SIKOTO 3asBHMKA TPUMald MiJ BapTOlO



Ha MCTaBl 3a3HAYEHOT BUIIE OCTAaHOBM cyay Bija 15 »oBTHS 2001 poky Ta KiNbKOX HACTYNHUX
CYJIOBUX IIOCTaHOB, TpuBaB 13 15 »xoBTHS 2001 poky [0 3BUIbHEHHS 3asiBHHKA 3-MiJ BapTu 4
ceprHs 2003 poky.

a) 3axonnicme mpumanHs 3aA6HUKA nio éapmoio 3 4 keimus 0o 4 aunusa 2001 poxy

67. Cyn 3a3Hauae, 110 B3STTA 3asBHHUKA MiJ BapTy 3 CAMOTO MOYaTKy OyJO0 CaHKIIOHOBaHE
npokypopoM BartytiHcekoro paiiony 7 kBiTHS 2001 poxy. YB’s3HEHHS 3a TaKOIO MPOLETYpPOIO
OXOIUTIOBAJIOCH 3aCTEPEKEHHSIM, sKe YKpaiHa 3poOmia cTocoBHO MyHKTY l(c) crarTi 5
KonBenuii 3rigHo 31 crarreto 57 KoHBeHii 3 MeTOl0 30epeKeHHsl YNHHOI Ha TOW Yac MpoLuexypu
3aTpUMaHHS 1TpuMaHHA mix BapToro 10 29 uepBHs 2001 poky. Cyn mocuiaeTbcsi Ha CBOi
BUCHOBKH Yy cripaBi Hesmepoicuybkoco CTOCOBHO TOTO, IO BIiJIOBITHO JI0 3aCTEPEKECHHS
VYkpaiHa He Mana 000B’s3Ky 3a KoHBeHIi€l0 rapaHTyBaTH, IO 3aTPUMaHHS TakKUX oci0,
SIK 3asIBHUK, 1B3STTS iX IiJ] BapTy 3IIHCHIOBAaTHMYTHCS Ha IiJICTaBi BIAMOBIAHOI IOCTaHOBH
cynai. OnHak y 3rajganiil Bume crnpasi CyJ1 Tako)X BU3HAB, 10 3aCTEPEKEHHS HE MOIMIUPIOETHCS
Ha BHUIAJKH, KOJU HWIEThCS MPO MPOJOBXKEHHS CTPOKY TPUMAHHS I BapTolO (IWB. 3ragaHe
BUIIIE pillIeHHs y cripaBi « Heameporcuyvkuti npomu Yrpainuy, nmn. 112—-114).

68. BignoBigHuil IPOKYpOp OAWH pa3 MPOIOBXKHB CTPOK TPHUMAHHS 3asiBHUKA MiJ BapTOO
Ha OJUH Micsub. Toil cammii mpokypop 3 yepBHs 2001 poky naB CaHKIIIO Ha MPOJOBKEHHS
CTPOKY TpUMaHHS 3asBHUKA Ii1 BapTOIO Ha niepion 3 4 yepBHs 10 4 nmunHst 2001 poky.

69. Cyn 3a3Hauae, 110 CTOCOBHO IPOJIOBXKEHHs CTPOKY TPHUMaHHS 3asiBHHMKA I11J] BapTOO 3 4
yepBH: 10 4 sunHst 2001 poky jkoHE CyA0BE PIICHHS HE yXBaIIOBAJIOCA. [IpOIOBKEHHS CTPOKY
TPUMaHHs 3asBHUKA i BapTol OyJO CAHKI[IOHOBAHO IPOKYPOpPOM, SKHH OyB CTOPOHOIO
y CIIpaBi 1 IKOTO HE MOXKHA B TAHOMY BHUTIQJIKy BBOKATH «HE3AJISKHOIO ITOCAIOBOIO 0CO00T0, SKil
3aKOH HaJa€ MNpaBO 3/IMCHIOBATH CYJOBY Biaxy» (AuB. pillleHHA Y crnpaBl «Mepim npomu
Vrpainuy (Merit v. Ukraine), Ne 66561/01, m. 63, Big 30 Gepesnst 2004 poky). 3Bakarouu Ha I
obcraBuHU, CyJ T0OXOJUTh BUCHOBKY, 1110 IPOJIOBKEHHSI CTPOKY TPUMAaHHS 3asIBHUKA I11]] BAPTOIO
34 uyepBHs n04 munHs 2001 poxy He Oyno 3aKOHHMM Yy 3Ha4yeHHI myHKTY l(c) crarti 5
Konsenuii. OTxe, HeMae HEOOXIJHOCTI PO3MIAAATH MMTAHHS PO JOTPUMAHHS HAI[IOHAJIBHOIO
3aKOHY NPOTATOM YaCTHHHU 3a3HAu€HOro mepioxy, Tooto 3 29 uepsHs o 4 mumas 2001 poky,
KOJIM HaOpaj M YMHHOCTI BIAMOBIAHI 3MiHM 10 KpuMiHANIBHO-TIPOIIECYaIbHOTO KOJIEKCY YKpaiHu
(mami — KIIK Ykpaian).

b) 3axonnicme mpumanns 3aae6Huxa nio éapmoio 3 4 aunusa 0o 15 scoemus 2001 poky

70. Cyn 3a3nauvae, 1o crattss 156 KIIK Vkpainn B pemakmii, 4uHHIA Ha TOW dYac,
HE BUMarajla BUHECEHHS DIIICHHS JUIsi OOTpyHTYBaHHS TPUMaHHS OCOOM TiJ BapTOIO IMiJ Yac
O3HAlOMJICHHS 3 MaTepiajlaMu CIpaBH. Y CIIpaBi, IO PO3TIISIIAETHCS, CTPOK TPUMaHHS 3assBHUKA
i BapTOI0, OCTAaHHBOT'O pa3y IMPOJOBXKEHHH 3a CAaHKIIEI NpoKypopa, crumB 4 mumHa 2001
poxy. 3 4 munHs g0 15 xoBTHS 2001 poky y mepios, KOJW BiH 03HAHOMITIOBABCS 3 MaTepiaiaMu
CTIpaBH, a TAKOX KOJH CIiI4i OpraHM 3aBEpIIyBalM IMiArOTOBKY OOBHHYBAJIBHOTO BHCHOBKY
1 cnpaBa mepeAaBallach Ha PO3IVISIL CyAy, 3asBHHUK 3allMIIaBCs TMiJ BapTOIO 3a BIACYTHOCTI
BiJITIOBITHOTO PillIEHHS IOA0 HOTO YB’I3HECHHS.

71. Y xinpkox crmpaBax Cya yxXe poO3risAaB NPaKTUKy TPUMaHHS OOBHHYBAuy€HHX IIiJl
BapTOI0 BUKJIIOYHO HA MiJCTaBi TOro, 1o OOBHHYBAJbHHIA BHCHOBOK ITOJAHO 1O CYIy MEpIIOi
iHCTaHIii, 1BHU3HAB mopymieHHs TyHKTY 1 crarri 5 Konsenmii. Cyn yke HarosoumryBas,
110 MPaKTHKa TPUMaHHS 0OBHHYBAYEHHX I1iJ] BAPTOIO 0€3 KOHKPETHOTO IOPUAUYHOTO MiAIPYHTS
a0o0 3a BIZICYTHOCTI YITKMX HOPM, sIKi O peryjiroBaayd Taki MHTAaHHS, B PE3yJIbTaTi MOXKeE
IPU3BECTH [0 1M030aBICHHS OCI0 CBOOOAM MPOTATOM HEOOMEXKEHOro 4Yacy Oe3 BiIIMOBIIHOTO
JI03BOJTy CyIdy 1, BIJINOBIIHO, € HECYMICHOI 3 IMPUHIMIIOM IOPHUIAYHOI BHU3HAYEHOCTI
Ta MPUHLUIIOM 3aXKCTY BiJ CBAaBLIA, SIKI YEPBOHOIO HUTKOIO MPOXOAATh uepe3 KoHBeHIio



1 IPUHIIMIT BEPXOBEHCTBA IpaBa (JIUB. pillieHHS Y crpaBi «Enoes npomu Ykpainuy (Yeloyev v.
Ukraine), Ne 17283/02, 1. 50, Big 6 muctomana 2008 poky).

72. OTxe, TpUMaHHs 3asBHUKA MiJl BapToro y nepion 3 4 mumHa a0 15 xoBTHS 2001 poky
He OyJI0 y BIANOBIAHOCTI 10 MyHKTY 1 cTaTTi 5 KoHBeHii.

¢) 3axonnicmo mpumanus 3aa6HuKa nio eapmoro 3 15 scoemus 2001 poky 0o 4 cepnusi 2003 poky

73. Cya Takox 3ayBaxye, mo 3riiHo 3i ctarreto 253 KIIK Vkpainu HamioHanbHU# cym,
BIJIal0OUU 0CO0Y 110 Ccyay, 3000B’s13aHUI BUPILIUTH MUTAHHS MPO 3MiHY, CKaCyBaHHS Yd OOpaHHs
3anobikHoro 3axoay. He BOauaeTbes, 10 BiJ CyAy BUMAaraeThCsi yMOTHBOBYBAaTH CBO€E PIlICHHS
PO MOJIOBKEHHS CTPOKY TPHMaHHs OOBHHYBAu€HOTO IiJ BapTOIO Ta BCTAHOBIIOBATH CTPOK,
Ha SIKUI oco0a Mae 3aIHIaTHCS MiJ] BapTOIO.

74. Cyn BBaxkae, IO BIJCYTHICTb YITKO C(OPMYJIbOBAaHUX MOJIOXKEHb, 5K O BU3HAYaIH,
Y1 MOXJIMBO HAJICKHUM YUHOM MPOJOBXKUTHU (SKIIO TaK, TO 3a SKUX yMOB) 3aCTOCYBaHHS
Ha CTaJii CyJIOBOTO CJIJICTBA 3aI001’KHOTO 3aX0ly Y BUIJISIII TPUMAHHSI TMiJI BapTOIO, 0OPAHOTO
Ha BU3HAYCHWI  TMepioAg  Ha cTaAil  JOCYyJOBOTO  CHIACTBA, HE BIANOBIAA€  KPUTEPiIO
«rependavyBaHoCTI 3aKOHY» IS mijeid myHKkTy 1 crarti 5 KonBenmii. Cya TakoX MOBTOPIOE,
IO IPAaKTHKa, fKa BHHHUKJIA Yy 3B 53Ky 13 3aKOHOAABUOI0 TMPOTAMHOIO 1fKa JOIMYyCKae
MOYJIMBICTh TPUMaHHS OCOOHM TiJ BapTOIO MPOTATOM HEOOMEKEHOro 1 HemepeadadyBaHOTO
CTPOKY 3a 00CTaBMH, KOJIM Take TPUMaHHS IiJ BapTOI HeE nepeadadaeTbcss Hi KOHKPETHUM
MOJIOKEHHSM 3aKOHOJABCTBA, Hi CYJOBHUM pIlIEHHSIM, cama IO co0i CyNepeyuTh MPHHLIUITY
IOPUAMYHOI BU3HAYEHOCTI, KUK BuruuBae 3 KoHBeHIIi 1 IKUil € OMHUM 3 OCHOBHHX €JIEMEHTIB
BEPXOBEHCTBA IpaBa (AWB. pillleHHS Y cripaBax «bapanoscekuil npomu [lonvwiy (Baranowski v.
Poland), Ne 28358/95, nm. 55-56, ECHR 2000-111, «Kasxa npomu Ionvwi» (Kawka v. Poland),
Ne 25874/94, n. 51, Bin 9 ciuns 2001 poky, Ta «@ervoman npomu Yxpainu» (Feldman v.
Ukraine), NeNe 76556/01 1 38779/04, n1. 73, Bin 8 kBiTHs 2010 poky).

75. Cyn 3ayBaxye, mo xoda 15 >xoBtHa 2001 poky cyn 3anumuB 0e3 3MiH oOpaHuit
3asBHHUKOBI 3amOODKHMIA 3aXiJl y BUIJISAI TPUMaHHS TiJl BapTOK, BiH HE BCTAHOBWB, Ha KU
CTPOK TMPOJIOBXKYETHCS yB’SI3HEHHS 3assBHHUKA, 1 HC BMOTUBYBAB CBOTO PINICHHS (IUB. MyHKT 15
Bumie). Yepes 1ie 3aBHUK 3aJUIIMBCS y CTaHI HEBU3HAYEHOCTI OO MiJICTAaB TPUMAHHS HOTO
i BapTOIO MICHs 3a3Ha4eHoi JaTu. Y 1bomy 3B’ 53Ky CyJ MOBTOPIOE, MO BiJICYTHICTD ITiJICTaB
B CYJIOBUX PINICHHSIX IOJ0 TPUMAaHHS IiJl BAPTOI MPOTATOM TPHUBAJIOTO Yacy He BIAINOBiAae
NPUHIMITY 3aXUCTY BiJl CBaBULIA, 3aKpiIUIEHOMY B IMyHKTI 1 cTarTi 5 (IUB. pilleHHs Y cHpasi
«Conoseti i 3o3yna npomu Ykpainuy (Solovey and Zozulya v. Ukraine), NeNe 40774/02
14048/03, m. 76, Bin 27 mucronana 2008 poky). bepyuu mo yBaru mi oocraBuau, Cyn BBaxae,
o rmocrtaHoBa BarytiHcekoro cyay Bim 15 xoBTHs 2001 poky He Hajgana 3asBHHKOBI
aJICKBATHUH 3aXUCT BiJI CBaBULIS, KU € HEBII' €MHUM €JIEMEHTOM «3aKOHHOCTI» TPUMAaHHS ITiJT
BapTOIO y 3HaueHHI MyHKTY 1 crarti 5 KoHBeHI1ii, 1 TOMy TpUMaHHS 3assBHUKA ITi1 BAPTOIO MICTIs
15 sxoBTH 2001 poky Tak camo He BifmoBigano myHKTy 1 crarti 5 KonBeniii.

76. OTxe, Masio miciie mopymieHHs myHKTy 1 cratti 5 Konsenirii.

2. Ilynkm 3 cmammi 5

77. 3asiBHUK BBa)kKaB, 110 HOTO JOCYI0BE yB’ A3HEHHS OYJIO HEPO3YMHO TPHUBAIIUM.

78. Ypsin HanoJssras, 110 HAIlIOHAJIbHI OpPraHW MajlM ITiJICTaBH JUIsl TPMMaHHS 3asBHUKA i
BapTOI0, OCKUIBKH BiH IMi03PIOBABCS Y BAMHEHHI TSHXKKOTO 3JI0UYMHY, HEOJHOPA30BO HE 3’ SIBIISBCS
Ha BUKJIMK CJIITYOTO 1 MIT YXWIATHCS BiJ CyIy Ta MEPENIKOKATH CIIACTBY. YPsI BBaXKaB,
10 HAI[IOHAJbHI OpPraHd TPOBOJIMIM PO3CIITyBaHHS 3 HAJIC)KHOI CYMIIIHHICTIO, BPaXOBYIOUU
CKJIQJIHICTh CHpPaBH Ta KUIBKICTh CIIIYUX MiH, SKi HEOOXITHO OYyJIO MPOBECTH. YPSI TaKOK
BKa3yBaB Ha Te, IO JBa MiCsIi 1/JecATh AHIB 3aiBHUK TPHUMAaBCS IMiJ] BapTOI0, OCKUIBKU
HPOTSTOM I[LOTO MEPiOTy BiH 03HAMOMIIIOBABCS 3 MaTepialiaMu CIIPaBH.

79. Cyn Harafye, 1110 TUTaHHS PO T€, YU € TPUBAIICT TPUMAHHS ITiJ1 BApTOIO OOIPYHTOBAHOIO,
HE MOKHA BUpIIIyBaTH abCTpakTHO. BOHO Mae BupimIyBaTHCS B KOKHIM CIIpaBi 3 ypaxyBaHHSIM



KOHKPETHUX OOCTaBMH, MIJCTaB, SKUMH HaI[lOHAJbHI OpPraHM MOTUBYBAIM CBOi pIlIEHHS,
Ta HAJIOKHO 33/IOKYMEHTOBAaHMX (DAKTIB, Ha sIKi MOCHJIABCS 3asBHHUK Y CBOIX KIIOITOTAHHSX
PO 3BUIBHEHHS 3-Mi BapTH. Take, IO MPOAOBKYETbCSA, TPUMaHHS IIiJ] BapTOI0 MoXe OyTH
BUIPABAAHUM Y TI 4YM IHIIIN CIIpaBl JIMIIE 3a HASIBHOCTI CHEUM(IYHUX O3HAK TOTO, IO L[BOTO
BUMAararoTh ICTUHHI BUMOTHM ITyOJIYHOIO iHTEpecy, sKi, HE3Ba)KarOUM Ha ICHYBaHHS MNpe3yMIILii
HEBUHYBATOCTI, TIEPEBaXYIOTh MPABWJIO TOBard Ji0 OCOOMCTOI CBOOOIM (IUB., CEpell IHIIUX
JpKepel, pillleHHs y crpasi «/labima npomu Imanii» (Labita v. Italy), [GC], Ne 26772/95, n. 153,
€CIIJT 2000-1V).

80. Cyn 3a3Hayae, 110 10CY10BE YB I3HEHHS 3asBHUKA TPUBAJIO JBA POKH 1 YOTUPH Micsui. Bin
3ayBaXKye, 0 y MEPIIiid MOCTAaHOBI MPO B3SATTS 3asBHHUKA i BapTy BKa3yBaJIOCS Ha CEPHO3HICTH
O0OBHHYBau€Hb CTOCOBHO 3asiBHHKA Ta Ha pU3UK MOro yxXuiieHHs Bix ciiactBa. Hamami mpokypopu
i cynu, MPOMOBXKYIOUM CTPOK TPUMAaHHS 3asBHUKA TIiJl BapTOK, HE HABOIWJIM TIJICTaBU CBOIX
pillieHb, a JHIle TMOCUIATKCS Ha BIAMOBIAHICTH paHimie oOpaHOro 3amoOikHOro 3axoay. IIporte
3TiHO 3 IYHKTOM 3 CTaTTi 5 Micisl CIUIMBY IEBHOTO Yacy came TiJIbKH iCHYBaHHS OOTpyHTOBAaHOL
mio3pu Tepectae OyTH MIACTaBOIO s MO30aBlIeHHS CBOOOAM 1CYZOBI OpraHu 3000B’s3aHi
HABECTH 1HIII MiJCTaBM VIS MPOJOBXKYBAHOTO TPUMAaHHS Mia BapToro. J[o TOro  Taki miicTaBH
MaroTh OyTH YITKO 3a3HAa4yeHl HalllOHATFHUMH CyAaMy (IWB. 3rajjaHe BHILE PIIICHHS Y CHpaBi
«€noce npomu Ykpainuy, 1. 60). OgHAK Yy CcrpaBi, MO PO3TIIAAAETHCSA, TAaKUX IIJCTaB CyIU
He HaBoAWIM. KpiM Toro, HallioHaJdbHI OpraHM S>KOJHOIO pasy He po3INIAJalyd MOXJIUBICTb
0OpaHHA 1HIIOTO 3aM001KHOTO 3aX0/1y, ATbTEPHATHBHOTO TPUMAHHIO ITi]] BAPTOIO.

81. HaBeneni Buie MipkyBaHHs CyJl BBa)ka€ JOCTaTHIMU JJIsl BACHOBKY IPO T€, L0 MaJo
MicIie mopyIIeHHs MyHKTY 3 ctaTTi 5 KonBeHmii.

3. Ilynkm 4 cmammi 5

82. 3asgBHUK CKap>KMBCSI Ha BIJICYTHICTh MEpEryiAay MUTAHHS LI0J0 TPUMAHHS IiJ] BapTOIO
i 9ac CyJ0BOTO PO3TIISILY.

83. Ypsin noBiIoMHB, 110 KJIOMOTaHHS 3asBHUKA MPO 3BUILHEHHS 3-111]] BAPTH OyJIK PO3IIISHYTI
12 xoBtHs 2001 poky, 29 ciuns, 28 mororo, 4, 11 114 Gepesnst, 19 129 kpitas, 23 nunas, 14
#o0BTHA 124 rpynnsa 2002 poky, a Takox 13 Gepe3ns 2003 poky. bepyuu 10 yBaru cepiio3HicTh
O0OBHHYBa4YCHb Ta PU3UK YXHUJICHHS BiJ] CIIJCTBA, HAIIOHAIBHI CYJH BiJIMOBJISUTH B 33JI0BOJICHHI
UX KJIOMOTaHb. YPAN 3a3HA4yMB, IO OE3YCHIIIHICTH CHPOO 3asBHUKA JIOMOTTHCS CBOTO
3BUIbHEHHS HE 03HAuae€, IO i HAliOHAJbHI 3acO0M IOPUANYHOTO 3aXUCTy HEe(PEeKTHBHI. Ypsa
BBaXKaB, II0 3assBHUK Ta HOro 3aXMCHUK Malld MOXIIMBICTb OCKApKUTHU 3aKOHHICTH TPUMaHHS
3asBHUKA i1 BApPTOIO 1 CKOPUCTAIUCS HEI0. Y s AIWIIOB BUCHOBKY, IO OPYIICHHS ITyHKTY 4
ctaTTi 5 He OyIo.

84. Cyn nHaranye, mo nyHKT 4 ctarti 5 KonBenii nepeabavae npaBo ocid, SKHX 3aTpUMaHO
a0o0 B3STO MiJl BapTy, HA MEperjsia NpolecyalbHUX 1 MaTepialbHO-MPAaBOBUX YMOB, fKi 3 TOUKU
30py KonBeHIii € cyTreBuMu i 3a0€3M€UeHHS «3aKOHHOCTI» T030aBlieHHsT iX cBoOou. Lle
O3Hayae, 110 KOMIIETEHTHUH CyJ] Ma€ NMEPEeBIpPUTH HE JUIIE JOTPUMAHHS MPOILECYaTbHUX BUMOT
HAIlOHAJIFHOTO 3aKOHOJABCTBA, a i OOIPYHTOBAaHICTh MiNO3pH, Ha MiACTaBi SKOI 3AIHCHEHO
3aTpUMaHHS, Ta JIETITUMHICTD METH, 3 SIKOI0 0COOy 3aTpUMaHO i1 TOTIM Y35TO Mg BapTy (IMB.
pitneHHs y crpai «bymxsagiutoc npomu Jlumeuy (Butkevicius v. Lithuania), Ne 48297/99, 1. 43,
€CIIJI 2002-11 (BuTATH)).

85. Cyn 3a3Hayae, 1m0, fK CBiIYaTh OOCTaBMHM CIIPaBH, sIKa PO3TIISIAETHCS, MUTAHHSI
3aKOHHOCTI TPUMAaHHS 3asBHUKA MiJl BapTOI HEOJHOPA30BO PO3IJISLAATIOCh HALlOHATHLHUMU
cymamu. IIpore cymoBi pillleHHS MO0 TPUMaHHS 3asBHUKA IIiJ] BapTOI0 HE MOBHICTIO
3aJI0BOJIGHSAIOTh BUMOTH TYHKTY 4 cTarTi 5. BianoBimHI pilieHHsS I TPUMaHHS 3asBHHUKA I
BapTOIO TIOBTOPIOBAJIM TUTIOBHI HaOip micTaB 0€3 JOCHTIKSHHS iX HAJICKHOCTI Y CBITIII 0OCTaBHH
KOHKPETHOI CUTYaIlil 3asiBHUKA (TUB., mutatis mutandis, pilieHHS y cTipaBi «benesimcvkutl npomu
Pociiy (Belevitskiy v. Russia), Ne 72967/01, mm. 111-112, Bix 1 6epesznast 2007 poky).

86. Cyn maii 3a3Havae, 110 KJIOTIOTaHHS 3asBHUKA B 26 BepecHs 2001 poky npo 3BiUIbHEHHS
3-mig BapTu Oyno po3risiHyTe cynom jumie 15 skoBTHS 2001 poky, 110 HE BiAMOBiAa€ BUMO3i
CYJIOBOTO pO3risifly 0e3 3BOjiKaHb. SIk CBiUaTh MaTepiaiu CIpaBH, 3a3HaU€HE KJIOMOTaHHS OyJo
NOJJaHO IIe JI0 TOTO, SIK MaTepialnd KpUMiHAIBHOI crpaBu Oynu mepenani 7o cynay. Matepianu
CIIpaBU TEepeAaBaKCs 10 Cyay HpoTsaroM AeB’std AHiB. Cyay 3HamoOusocs ciM AHIB, 1100



IPOBECTH TMONEpPeAHIH pO3risA CHpaBd, 11I€ TPU JAHI — 00 NPUHHATH pIMIEHHS IO0A0
KJIOTIOTaHHs 3asBHUKA (AuMB. NMyHKTH 13—15 Bume). Bupaerbcs, 110 MIBUAKICTH PO3IISAY
NUTaHHS 3aKOHHOCTI TPUMaHHS 3asBHUKA I1iJ] BapTOIO 3ajieXaja BiJ JaTU CyA0BOTO 3aciJaHHs
B OTO CIpaBi, 10 32 00CTaBUH IIi€T CIIpaBu OYJI0 Ha KOy 1HTepecaM 3asiBHUKA 1 € MpoOIeMoto,
sKa TOCTIMHO BUSBIISETHCS Y COpaBax MNpoTH YKpaiHW (AMB., mutatis mutandis, pilICHHS
y cupaBi «Cepeiii Bonocrox npomu Yxpainuy» (Sergey Volosyuk v. Ukraine), Ne 1291/03, m. 57,
Big 12 OGepeznss 2009 poky) uepe3 BIACYTHICTh UITKUX 1 IepeadauyBaHUX IOJOXKEHb,
K1 0 Ha CTajii CyJIOBOTO PO3IIIAY 3a0e3MedyBalid MpoIenypy, CyMiCHY 3 BAMOTaMHU IMyHKTY 4
crarti 5 KoHBeHLIi mix 4ac crafii cyAoBOro po3misany (IuB. pilleHHs Y crnpaBi «Monooopuy
npomu Ykpainuy (Molodorych v. Ukraine), Ne 2161/02, n. 108, Bix 28 xoBTtHa 2010 poky,
HE OCTaTOYHE).
87. Tomy Cyn BBaxae, 1110 MaJIO MicIle TOpyIIeHHs MyHKTY 4 ctarTi 5 KoHBeHii.

IV. CTBEPJI)KXYBAHE IIOPYIIEHHS ITYHKTY 1 CTATTI 6 TA CTATTI 13 KOHBEHILIII

88. IMocunarourck Ha MyHKT 1 CTaTTi 6, 3asIBHUK CKap)KUBCS Ha HEOOTPYHTOBaHY TPHBAJICTh
NPOBA/DKCHHA B MOTO KPHUMIHANBHIA CHpaBi, a TaKOX Ha BIICYTHICTh Y HBOTO €(EeKTUBHUX
3ac00iB IOPUIUYHOTO 3aXHCTy IIOJAO 1i€i TpuBanocTi, 1o cynepeunts crarti 13 KonBeHii.
BiamoBigHi MOJI0XKEHHS UX CTaTEH Mepen0adaoTh:

HynukTr 1 cTartTi 6

«KoxxeH Mae mpaBO Ha CNIPaBEAJIMBHH ... PO3MIISA HOTO CIPaBU ... CYJOM, .., SIKHH ... BCTAaHOBUTH
OOTPYHTOBaHICTh Oy/b-SIKOTO BUCYHYTOTO IIPOTH HHOTO KPUMIHAJIBHOTO OOBHHYBAYEHHSL...»

Crarra 13

«Koxen, gui mpaBa Ta cBo00au, BU3HaHI B 1iii KonBeHIii, Oyio mopymieHo, Ma€e IpaBo Ha e(eKTUBHHMA
3aci0 IOPUOMYHOTO 3aXHCTy B HALlIOHAJFHOMY OpraHi, HaBiTh SKIIO Take MOPYIICHHS Oyino BYMHEHE
ocobamu, siKi 3MIHCHIOBAIN CBOT O(DIIliiHI TOBHOBAKCHHS.

89. Ypsa He moroJauBcs 3 IIMMU TBEP/KEHHAMHU. BiH 3a3HauuB, 1110 MPOBAHKEHHS Yy CIIPaBi
Oyno 3akinueHo 30 rpyaus 2003 poky.

90. 3asiBHHK CTBEPIXKYBaB, 1110 3T1JHO 3 OCTAaHHBOIO 1H(POPMALII€IO, SIKY BiH OJIepXKaB y TpaBHi
2007 poky, MpoBa>KEHHS Y KpUMIHAIbHIH clIpaBl Ha TOH MOMEHT I1I€ TPUBAJIO.

91. Cyn 3a3Hauae, 10 MPOBADKEHHS y KPUMIHAJIBHIM CIpaBl LIOJ0 PO3KpajaHHS MaiiHa
O0yno posmouaro 21 kBitHa 2000 poky i, sik Bumaerbes, y BepecHi 2004 poky ioro Oyno
3yNMHEHO Ha HeBM3HaueHWH cTpok. Onmnak Cyxa 3ayBaxye, 110 3aBHUK OyB IiJ03pIOBAaHUM
y 3a3HaveHiil Buie copasi, nmounHatouu 34 kBiTHI 2001 poky. 30 rpyans 2003 poky 118
BepecHss 2004 poky KpHUMiHANbHI CIpaBH, sKi OyJl0 MOpPYHIEHO came 3a OOBMHYBAYCHHSIM
3asBHHUKA, OYyJI0 3aKpUTO 3 peabUTITYIOUHX MiJICTaB 1 MOJAJbINEe MPOBAHKEHHS 31HCHIOBAIOCS
y clipaBi  1I0Z0 HeBcTaHOBNIEHOi ocobu. CyJ He NepeKOHaHWH B TOMY, IIO MOJAJIbLIE
MIPOBA/KEHHSI Y CIIPaBi MaJlo SKHICh CTOCYHOK JIO TIpaB 3asBHUKA 3a cTarTero 6 KoHBeHmii mics
18 Bepecus 2004 poky. Tomy Cyxa BBaxkae, 110 po3IJIsiAy HiAJSArae mepiof, sKUil Tpusas 3 4
kBiTHS 2001 poky 1 3akiHuMBcs moHanmizHime 18 BepecHs 2004 poky. OTxe, iloro TpuBaicTh
CTaHOBWJIA TPU POKH, I1’ATh MICSIIB 1 LIICTHAIATH JHIB, IPOTATOM SKUX MPOBOAUIIOCH CIIIJICTBO
B CY/Jll OJIHI€T IHCTAHIII].

92. Cyn moBTOpIOE, 110, OLIHIOIOYN PO3YMHICTh TPHUBAJIOCTI BiJMOBIHOTO MPOBAHKEHHS,
HEOOX1/IHO BpaxoByBaTH KOHKPETHI OOCTaBUHM CHpaBU Ta Kputepii, siki Cy BU3HAYMB y CBOIN
NPaKTHIl, 30KpeMa CKIAJHICTh CHpaBH 1TOBEAIHKY 3asBHUKA Ta BIAMOBIIHUX JAEpP KaBHHUX
OprasiB, a TAKOXK 3HAYYIIICTh POBAPKEHHS JJIs 3asBHUKA (JMB., HAIPUKJIAJ, PILICHHS y CIIpaBl
«Kyona npomu Ionvwiy (Kudla v. Poland), [GC], Ne 30210/96, . 124, ECHR 2000-XI).

93. Cyn 3a3Hayae, 1110 NPOTITOM IPOBAKEHHS, L0 PO3IJISAAETHCSA, CIPaBy KibKa pasiB
NOBEPTAJIM Ha JOJATKOBE po3ciiayBaHHs. BonHouac icmpaBa, 1 anessuiifHI CKapru 3asBHUKA



PO3TISAANUCS B YCIX HAIlOHAIBHHUX CyAax Oe3 3BOJIiKaHb, SIKIi MOTTM O CTAHOBUTH MOPYIIEHHS
BUMOTHU «PO3YMHOI'O CTPOKY», BCTAHOBJIEHOT IMyHKTOM 1 cTarTi 6 KoHBeHi.

94. BasBim a0 yBaru Bci ooctaBuaH, CyJl JOXOIUTh BUCHOBKY, IO Y Iii CIIpaBi 3arajibHa
TPUBAJIICTh IPOBA/KEHHS He Oyna HaaMIPHOK 11i HE MOKHAa BBa)XaTW HEPO3YMHOIO (AMB.,
HaNpUKiIan, yxBany y cupasi «[llaspos npomu Vxpainuy (Shavrov v. Ukraine), Ne 11098/03,
Bix 11 Oepesns 2008 poky, Ta3ramane Bulle pimeHHs y crupasi «Conogei i 303yna npomu
Ykpainuy, . §9-90).

95. Otrxe, 1 ckapra 3a MyHKTOM | craTTi 6 € IBHO HEOOIPYHTOBAaHOIO. 3a BIJCYTHOCTI
Hebe3miacTaBHOI ckapru 3a ctarTero 6 KouBenuii Big Cyny He BUMaraerbcsi 3’siCyBaHHS,
9M iCHYBaJIl €(EKTUBHI 3aCO0M FOPUIMYHOTO 3aXWCTy IIOAO 3TaJaHUX BUIIE CKapr, SK IHOTO
BuMarae ctarta 13. OTxe, s 4acTWHA 3asBU BIAXWISETHCA BIAMOBIIHO IO MyHKTIB 3(a) 14
cratti 35 KonBeHiii.

V.3ACTOCYBAHHSI CTATTI 46 KOHBEHILIII

96. Ilepen TuM sK PO3IJISIHYTH BHMOTH CTOCOBHO CIIpaBeUIMBOI catuc(akiii, moaaHi
3assBHUKOM Ha minctaBi crarti 41 Konsenmii, Cyn, 3 orjsny Ha OOCTaBHHH CITPaBH, BBa)Kae
3a HeoOXiJHe BU3HAYMTH, SIKI HACTIAKHU 7S Aep KaBU-BIANOBIa4a MOXKYTh BUIUIMBATH 13 CTATTI
46 Konsentii. Cratts 46 KonBeniii nmepexbavae:

«1. Bucoki JoroBipHi CTopoHH 3000B’SI3YIOTHCS BHKOHYBAaTH ocTaTouHi pimeHHS Cyay B Oyab-sSKux
CIpaBax, y IKHX BOHH € CTOPOHAMH.

2. Ocratoune pimennss Cyny mnepemaerbesi KomireroBi MiHicTpiB, sikuil 3.iiicHIOE Harisy 3a Horo
BUKOHAHHSM.

97. Cyn noBToproe, mo crarts 46 KonBeHIii — y cBIT/i 1i TAyMaueHHsT B KOHTEKCTi cTaTTi 1
— TOKJIaJIa€ Ha JeprKaBy-BiAMOBIIaYa IOPUIUYHUN OOOB’S30K BXKUTH Mia Harisgom Kowmitery
MiHicTpiB  BIAMOBIZHUX  3aXOMIB  3araJlbHOro  Ta/ab0  IHAWBIAYaTBHOTO  XapaKTepy
JUTs 3a0€3TeUeHHSI IpaBa 3assBHUKA, IOPYIICHHS SKOT0 Oyno koHcTaroBane Cynom. Takux 3axo/iiB
JieprKaBa-BiIOBIIay TOBUHHA BXKHUTH 1 CTOCOBHO 1HIIMX OCI0, CUTYaIlisl IKUX aHAJIOTiYHA CUTYaIlii
3asBHUKA, a caMe YCYHYTH MpoOJeMH, sKi MPU3BEIM 10 TaKuX BUCHOBKIB Cyny (AMB. pilIeHHS
y cipaBax «Croyyapi ma [ocionma npomu Imaniiy (Scozzari & Giunta v. lItaly) [GC],
NoeNe 39221/98 141963/98, 1. 249, ECHR 2000-VIII, «Kpicmina Iyoein npomu Cnonyuenozo
Koponiscmeay» (Christine Goodwin v. the United Kingdom) [GC], Ne 28957/95, n. 120, ECHR
2002-VI, «/lykenoa npomu Cnosenii» (Lukenda v. Slovenia), Ne 23032/02, n. 94, ECHR 2005-X,
Ta «S. i Mapnep npomu Cnonyuenoco Koponiecmea» (S. and Marper v. the United Kingdom)
[GC], NeNe30562/04 130566/04, m. 134, ECHR 2008-..). Ha mpomy OO0OB’SI3Ky MOCTIHO
Haronomye Komiter MiHICTpiB, 3IIHCHIOOYM HArjsj 3a BUKOHaHHAM pimeHs Cyay (auB.,
Hanpukiaz, pesomonii ResDH(97)336, IntResDH(99)434, IntResDH(2001)65 i ResDH(2006)1).
B mpunmumi  Cyn He 3000B’s3aHMI  BH3HAYaTH, SKicamMe 3aXOJd JJIsS BUTIPABJICHHS CHUTYyaIlii
JIOIIBHO BXXUTH JepkKaBi, abM BUKOHATH CBOI 3000B’si3aHHs 3a ctarreto 46 Konsenmii. IIpote
Cyn 3amikaBieHHA y TOMY, MO0 CHOPHUATH IIBHAKOMY Ta €()eKTUBHOMY YCYHEHHIO HEIOMTIKY,
BUSIBJICHOTO B HAI[IOHAIBHIA CHCTEMi 3aXUCTy TpaB JIIOJWHHU (AMB. PIlICHHS Y COpaBi «/[pusa
npomu Anoaniiy (Driza v. Albania), Ne 33771/02, . 125, ECHR 2007-XII (BuTSTH)).

98. VY cmpasi, mio posrisinaersesi, Cyn KoHCTaryBaB mnopymieHHs ctarti 5 KonseHii,
K1 MO’KHAa BU3HAYUTH SIK TaKl, I10 MOCTIHHO KOHCTAaTyI0Thesl Cy/oM y ciipaBax MpoTH YKpaiHH.
Xoua 3aBJSIKM 3MiHAM Yy 3aKOHOZABCTBI [JIBI 3 MpOOJieM, BHUSIBICHHMX Yy Ll copaBi (B3ATTS MiA
BapTy Ta MPOJOBKEHHS CTPOKY TpPUMAaHHsS MiJ BapTOIO 3a CaHKIIEI IPOKYpopa, a TaKoX
HEBPaXyBaHHS MEPioly 03HAMOMIICHHS 3 MaTepiallaMu CIIPaBH y CTPOK JIOCYZOBOTO yB’SI3HEHHS),
B)K€ HE BUHHMKAIOTh Y CIIpaBaX CTOCOBHO JOCYZOBOTO YB’S3HEHHS B YKpaiHi, NpoTe iHIII
npoOiemu noci maroTh Mictie. Tomy Cya MocTifHO KOHCTATy€e MOpymeHHS MyHKTY 1(c) craTTti 5
KonBeHmii momo mepioAiB, MPOTIrOM SKUX TPUMaHHSA IIiJT BapTOI 3MIMCHIOBaioOCS 0Oe3
BIJIMIOBITHOTO CYJOBOTO pIIICHHS, OCOOJHMBO MPOTATOM TEpIONy TMICHsS 3aKiHUYEHHS CIIiJICTBA
Ta JI0 MOYATKy CYAOBOTO PO3IIISY, a TaKoXk IIOAO0 CYAOBHUX pillleHb, BUHECEHHX Ha CTali
CYZOBOT'O pO3IJIANY, SIKI HE MICTATh BU3HAUYEHUX CTPOKIB MOAAIBIIOTO TPUMAHHS IiJ] BapTOIO,



TaKUM YMHOM 3aJIMINAlOYH 0e3 3MiH Takuil 3amoODLKHUM 3axij, a He MPOJOBXKYIOUU CTPOK HOro
3aCTOCYBaHHS, 1[0 CYNIEPEUNUTh BUMOTAM CTaTTi 5 (IMB., cepesl 0araTboxX IHIIUX JHKEpe, 3rajaHe
BUILIE pillleHHs Yy cnpaBi €rnoesa, mm. 49-55). Bunaersed, 1mo obuasi npobiieMu MaroTh Micle
B 3B 513Ky 3 3aKOHO/IaBYOIO MTPOTAINHOIO.

99. Kpim Toro, Cyn yacto KOHCTaTye HopylleHHs MyHKTy 3 ctarTi 5 KoHBeHIii y 3B s3Ky
3 TUM, 110, HaBiTh KOJU MJIEThCS MPO TPUBAJI CTPOKH TPUMAHHS il BApTOO, HAI[IOHAIbHI CyIU
4acTo OOIPYHTOBYIOTH HPOJIOBKEHHS CTPOKY TPUMAaHHS MijJ BapTOK OJHAKOBUMHM IiJICTaBaMU
IPOTSTOM BCHOTO MEPIOAY YB’SI3HEHHS, SIKIIO B3arajii poOssiTh 1€, TOAl SIK 3TIAHO 3 MyHKTOM 3
CTAaTTi 5 MicHs CIUIMBY MEBHOTO 4acy MoJaibllie iCHYBaHHS OOIPYHTOBAHOI MiJ03pH TEpecTae
caMmo 1o co0i OyTH TiICTaBOIO /s M030aBICHHST CBOOOIM, a Cyu 3000B’s13aHi OOTPYHTOBYBATH
pillIeHHs! TIPO MPOJIOBXKEHHS TPUMAaHHS i BapTOIO IHIIUMH MiJCTaBaMH, SKi MalOTh OYTH YiTKO
BKa3aHi (IuB., cepe]] 6araThboX 1HIIMX JHKEpEl, 3raflaHe BUILE pillleHHs y crpasl €noesa, ni. 59—
61, TapimwenHsa y cnpaBi «Ceepuwios npomu Yrpainuy (Svershov v. Ukraine), Ne 35231/02,
. 63—65, Bix 27 mucromana 2008 poky). Cyn He MOXe PEKOMEHIyBaTH, SKi KOHKPETHI 3aX0/U
CIIJl BXKHUTH y 3B’SI3KYy 3 IIUM, ajie 3a3Hayae, 10 HAI[lOHAJIbHI OpPraHu BJIAgu MOBHUHHI PO3B’sA3aTH
0 mpoOyieMy, Mmo0 He JOMYCTUTH TOAIBIION0 HAIXO/KEHHS aHAJIOTIYHMX CKapr 3a UM
MYHKTOM CTaTTi.

100. CrocoBHO mpaBa Ha pO3IJSI THMTaHHS 3aKOHHOCTI TPUMAaHHS IIiJi  BapToIo,
110 rapaHTyeTbesi myHKTOM 4 crarti 5, Cya 3a3Havae, 1o B LiM crpaBl Ta IHIIMX MOAIOHHX
crpaBax, SIKi pO3IJSIIATUCA paHille, BiH CTUKHYBCS 3 IPOOJIEMOIO BiJCYTHOCTI a/€KBaTHOTO
pearyBaHHs 3 00Ky HalllOHATbHUX CY[iB Ha apryMEHTU 3asBHHKIB MPO HEOOXIJHICTh 3BUILHEHHS
ix 3-mix BapTu. He3Baxxaroun Ha iCHyBaHHs HAalllOHAIBHHUX CYiB, KOMIIETEHTHHX BUPIIIyBAaTH TaKi
NUTaHHS 1 yXBaJIIOBAaTU PILICHHS IPO 3BUIBHEHHS 3-11i] BapTH, 0e3 4iTKOI MpOLEAypU PO3TIISAY
NWTAaHHS 3aKOHHOCTI TPUMAaHHS IIiJ] BapTOI0 CyOW 4YacTO 3aJUIIAIOTHCS TEOPETUUHUM,
a He MPaKTUYHUM 3acO00M sl LUIed MyHKTY 4 cTaTTi 5 (OUB. 3rajJjaHe BUILE PIIIEHHS Yy CIpaBi
«Monooopuy npomu Yxpainuy (Molodorych v. Ukraine), n. 108, He octaroune). Kpim Toro,
BOAUA€ETHCS, 1110 3a0€3MEUCHHI0 HEBIJIKIAIHOCTI PO3IVISAY MUTAHHS 3aKOHHOCTI TPUMAaHHSA MiJ
BapTOI0 3aBaKa€ Te, IO TAKMH PO3IJISII TOB’S3aHUNA 3 iHIIMMH TPOLECYATbHUMH 33aXO/IaMH,
110 BXKMBAIOThCS Y KPUMIHAIBHIHN CIpaBi 3asiBHUKA MPOTATOM PO3CIIIYyBaHHS 1 CyJJOBOTO PO3IIISAY
CIpaBH, X04a TaKi MPOIECYaIbHI 3aX0 1 HE 000B’I3KOBO MOXYTh 30iraTucs 3 HEOOXiqHICTIO 0e3
3BOJIKAHHS 13 PO3YMHOIO TNEPIOJUYHICTIO BHUPILIYBaTH MHUTaHHS IMPO MOJAANbIIE TPUMaHHS
3asBHHKA TiJ] BapTOIO (IMB., cepell 0araTbOX IHIIUX JDKEPEIN, 3raJlaHi BHIIE PIlIEHHS Y CIpaBax
Csepwosa, mm. 70-72, 1iCepeis Bonoctoka, mm. 52-59). Hapemri, 4YWHHE 3aKOHO/IaBCTBO
HE 3aXWIIa€c 3asSBHUKIB BiJ] CBaBLUIS, KOJIH, SIK 1€ MaJIO MicCIle y cripaBi €710€6a, HALlIOHATBHUHN CY/T
BIZIMOBJISIETHCSL  TTOBTOPHO JOCHIUTH OOIPYHTOBAHICTh TpPUMaHHS 3asBHUKA TMiJl BapToOIO,
NIOCHJIAIOYKCh Ha Te, IO paHillie BiH YK€ HEOJHOPA30BO BHUPIIIYBaB MHUTAHHS OO0 3aKOHHOCTI
TPUMAaHHS MiJ] BapTOIO, TUM CaMUM TMO30aBIISIIOYM 3asBHHKA IIpaBa, TApaHTOBAHOTO ITyHKTOM 4
CTaTTi 5, HA PO3IJIS/ MUTAHHS 3aKOHHOCTI HOTO YB’SI3HEHHS (IWB. 3TrajiaHe BUIIE PILICHHS Yy CIIPaBi
«€noes npomu Yxpainuy, 1. 65). Cyn BBaXxae, 110 HaIllOHAIBHI OpraHU TIOBHHHI PO3B’s3aTH IIi
npo0GJiemMH, 00 He AOIYCTUTH TMOJAIBIINX TTOBTOPIOBAHUX CKApT IIOJIO IIbOTO THTAHHSI.

101. VY cBoii mpaktumi Cya npu BHSBJICHHI HEIONIKY B HAIIOHAJIBbHIM MPaBOBIA CHUCTEMI
BKa3ye Ha JDKepeso BiAmoBinHOI mpobiaemu, mo0 romomMortu JloroBipHUM JiepyKaBaM y MOIIYKY
Hajie)kHoro ii BupimenHs, a KomiteTroBi MiHICTpiB — Yy 3A1MCHEHH] HarJsgay 3a BUKOHAHHSIM
pileHb (OWB., HANPUKIAJ, PilIeHHS Yy crpaBi «Mapis Bionema Jlazapecky npomu Pymywiiy
(Maria Violeta Lazarescu v. Romania), Ne 10636/06, 1. 27, Big 23 motoro 2010 poky, 3ragane
BUIIEC pIlICHHs Y cripaBi /[pusu, nm. 122—126, Ta pitieHHs y cripaBi « Ypnep ma inwi npomu
Typeyuunuy (Urper and Others v. Turkey), NeNe 14526/07, 14747/07, 15022/07, 15737/07,
36137/07, 47245/07, 50371/07, 50372/07 154637/07, nm. 51 152, Big 20 >xoBTHS 2009 pOKYy).
Bepyuu no yBaru cucreMHuit xapakrep npobiemu, siKky BUSBICHO B 1iii cripasi, Cyj Haroaomye,
IO CJIi1 HEBIJKJIATHO 3alpOBaUTH KOHKPETHI pe)opMHU B 3aKOHOAABCTBI Ta aMiHICTpaTUBHIN
OpakTUIl YKpaiHu A iX y3roJkeHHs 13 BucHoBKkamMu Cyay, BUKJIQJIGHUMHU Yy LbOMY DIII€HHI,
100 3a0e3MeYnTH BIAMOBIIHICTE TAKOTO 3aKOHOJABCTBA Ta MPAKTUKH BUMoram ctatti 5. Cyn
3aJIMIIAE 3a JIepKaBoro Tij HarsiioM Komitery MiHICTpIB ITpaBO BU3HAYUTH, KU caMe CIocio
PO3B’s3aHHA IUX MpobaeM OyB OM HAWJOUIIBHIIINM, 1 IPOTIOHYE YPsAI0BI MOJATH IIJIaH 3aX0/IiB,
po3po0iieHnii y IbOMY 3B’S3Ky, HE II3HIIIE IIECTH MICAIIB BiJl AHS, KOJHU IIe pileHHs HalOyze
CTaTyCy OCTaTOYHOTO.



VL. 3BACTOCYBAHHS CTATTI 41 KOHBEHLIII

102. Crartsa 41 Kongenriii nepeabdayae:

«xmo Cyn Bm3Hae ¢akTt mopymenHs KonBeHIii a0o MpOTOKOMIB 10 Hel 1 SKIIO BHYTPIIIHE MPaBO
BianoBigHoi Bucokoi JloroeipHoi CTopoHu mepembavae Juile 4YacTKoBe BimmkomyBauus, Cym, y pasi
HEeOoOX1THOCTI, Hala€ MOTEPIiIIiil CTOPOHI CIPaBEIMBY CaTHC(HaKIIIION.

A. Illkoxa

103. 3asgBHUK CTBEpIKyBaB, IO BiH 3a3HAB MOpAJbHOI IIKOAM, aje He BKa3aB CyMHU
BiIIKOTyBaHHS. BiH 3anmumuB 1ie nmutanHs Ha poscyn Cyny.

104. VYpsa 3a3HauMB, 10 BUMOTA BIAIIKOAYBAaHHA IIKOAM Ma€ OYTH KOHKPETHOIO
1 MATBEPHKYBATHCH BiIIOBITHIMHU JOKYMEHTAMH.

105. Cyn BBaxkae, IO 3asBHMK MaB 3a3HaTH MEBHOI MopaibHOi mKoau. Kepyrouunchk
MIPHUHIIATIOM cripaBeuuBocTi, Cy1 mpu3Hadae oMy BiamkoayBanHs y po3mipi 20 000 erpo.

B. Cynosi Ta inmi BuTpaTn

106. 3asBHUK He BUMaras komneHcauii Burpar. Tomy Cya HIYOTO HE IPUCYJDKYE.

C. Ilenn

107. Cyn BBaxae, IO IIEHS B pa3i HECBOEYACHO! BUIUIATH MAa€ BH3HAYATHCS Ha IMiJICTaBi
IPAaHUYHOI TMO3WYKOBOI CTaBKM €BPONEHCHKOrO IEHTPAIBLHOIO OaHKY IUIFOC TPH BiJICOTKOBI
IyHKTH.

3A LIUX MIJICTAB CY/ OJJTHOTOJIOCHO

1. Ozonourye MPURHATHOIO CKAPTy 3a CTATTEI0 3 CTOCOBHO YMOB TPUMAaHHS 3asiBHUKA i1 BAPTOIO,
a TaKOK MOTO CKapru 3a MmyHKToM 1(c) Ta myHktamu 3 14 craTTi 5, a pemTy cKapr y 3asBl —
HEIPUNHATHUMH.

2. Ilocmanosnse, moy uid cmpasi mano wmicue nopymeHHs ctarti 3 KouBeHmii y 3B’s3Ky
3 moOyToBUMH yMoBamu TpuMmaHHs B Kuiscekomy CI30.

3. Ilocmanosnse, Mo y 1ii cpaBi Majo Miciie mopymeHHs myHKTy 1 crarti 5 KonBeniii.
4. Ilocmanoense, Mo y 11 cripaBl Majio MicIie OPYIICHHs MyHKTY 3 cTaTTi 5 KonBeHiii.
5. [locmanosnse, Mo y 11 cripaBi MaJio Miclle MOpYyIIeHHs MyHKTY 4 ctarTi 5 KonBeHiii.

6. Ilocmanoensae, mo:
a) yNpOJOBXK TPhOX MICSIIB BiJI IHS, KOJH 1€ PILICHHS CTaHEe OCTATOYHHUM BiIIOBIHO
1o myHKTy 2 ctatti 44 KonBeHiii, AepkaBa-BiAnoBigad Mae BUTUIATUTH 3asBHUKY 20 000
(IBagUATh THCSY) €BPO BIJIIKOJYBAHHS MOPAIbHOI LIKOIU 3 YPaxyBaHHSIM OYIb-SIKOTO
MOJIaTKY, SIKUH MOKe OYTH CTSATHYTO 13 3a3HAUYEHOT CyMU; 11l CyMa Mae OyTH KOHBEpTOBaHa
B HalliOHAJIbHY BAJIOTY JIep>KaBU-BIIMOBI1a4ya 32 KypCOM Ha JIeHb 3/11HCHEHHS TUIaTexXY;



b) 31 CIUIMBOM 3a3HAYEHOTO TPUMICSYHOTO CTPOKY 1 JI0 OCTATOYHOTO PO3PAXyHKY Ha [0
CyMy HapaxOoBYBaTHUMETbCS IPOCTHH BIJCOTOK (Simple interest) y po3Mipl I'paHUYHOI
MO3UYKOBOi CTaBKM €BpOMENCHKOTO IIEHTPANbHOTO OaHKy, SKa [iITHUME B Mepioj
HECIUIaTH, IUTI0C TPU B1JICOTKOBI IyHKTH.
Y4uHEHO aHTIIHCHKOI0 MOBOIO 1 MOBiAOMIIEHO mucbMoBO 10 mroToro 2011 poky BiamoBigHO
1o myHKTIB 2 1 3 mpaBuna 77 Pernamenty Cyny.

Knaynis BECTEPIIK ITeep JIOPEHILIEH
Cekpertap l'omoBa



