* *
% x
CONSEIL % * COUNCIL

DE UEUROPE % 4 % OF EUROPE

COUR EUROPEENNE DES DROITS DE L'HOMME
EUROPEAN COURT OF HUMAN RIGHTS

€BPOIIEMCHKHUM CY/]1 3 IPAB JIIOJUHA

IPATA CEKIIA

CIIPABA “BEPTEJIbCHKHM ITPOTH YKPATHU”

(3asa Ne 19312/06)

PIIIIEHHA
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12 6epesns 2009 poky

Lle pimieHHs cTaHe OCTATOUYHUM 3a 00CTaBUH, BUKJIaIeHUX Y 1. 2 ctaTTi 44 KoHBeHuii.
Bono Mose miisiraty peJakiiiHuM BUTTPABICHHSIM.



Y cnpasi «Bepreabcbkuii npoTn Y KpaiHu»

€Bponelcbkuil CcyJl 3 TpaB JOAUHM (T1'siTa CEKIis), 3acialoud TajaTor, 10 CKIady SKOi
yBIATILTH:

[Teep Jlopennen (Peer Lorenzen), onosa,

PaiiT Mapycr (Rait Maruste),

Kapen FOursipt (Karel Jungwiert),

Mapxk Bimirep (Mark Villiger),

Mupsina JlazapoBa-TpaiikoBcrka (Mirjana Lazarova Trajkovska),
3npaska Kanaitkuesa (Zdravka Kalaydjieva), cyooi,

Cranicnas [lleBuyk (Stanislav Shevchuk), cyoos ad hoc,

a takoxx Knaynis Becrepnik (Claudia Westerdiek), Cexkpemap cexyii,
MicTsl Hapaau 3a 3a4ynHeHuMu asepuma 17 mororo 2009 poky
TIOCTAHOBJISIE TAKE PILlICHHS, BUHECEHE TOTO CaMOro JIHS:

MHNPOLEAYPA

1. CupaBy po3nouato 3a 3asB80r0 (Ne 19312/06) npotu Ykpainu, nonanoro no Cyay Ha mijgcraBi
ctarTi 34 KoHBeHIIi1 PO 3aXUCT MpaB JIOAUHU 1 OCHOBOIIOJIOXHHUX ¢B0OOJ (nani — KonBeHitis)
rpOMagsTHIHOM YKpainu Mukosowo AHpiiioBudueM Beprenbchbkum (mani — 3asBHUK) 3 TpaBHA
2006 poky.

2. 3asBHuka npenacrasisaB . JI. Menbko, aaBokar, o OpakTUKye B M. Pomuu. Ypsaa Ykpainu
(mami — Ypsin) npeacraisB ioro YnoBHoBakeHuit — 1. 0. 3alines.

3. 3asBHUK CTBEP/KYBaB, 30KpeMa, IO MiJ 4yac mepeOyBaHHsS Mia BapTor y PomeHchKOMY
MICBKpAaHOHHOMY BiJIIiII MUTIILIT BiH 3a3HaB MOTAHOTO MOBOKEHHS, HECYMICHOTO 3 TapaHTIsIMU
crarti 3 KoHBeHIIi1, 1 1110 HAaI[IOHATBHI OPTaHU BIIAJHM HE MTPOBEIH, HA MOPYIICHHS cTaTel 3 Ta 13
KouBenuii, edextuBHOrO po3ciimyBanHs ioro ckapru. llocunaroumcy Ha ctarti 3 1 13
KonBeHI1ii, 3afBHUK TaK0X CTBEP/DKYBaB, IO TPOTITOM TPUMAHHS IIiJ] BapTOK Ha CTajii
nocyzaoBoro ciijnctBa i3 cepns 2005 mo tpaBHs 2006 poky oMy He HaJaBald BiIMOBIAHOI
MEIUYHOI JIOTIOMOTH 1 TPUMAaJI B KaMepi pa3oM i3 3aTPUMAaHUMHU, SIKI KypH JIM. 3asiBHUK TaKOX
CKap>KMBCsl, OCKJIaI0UUCh Ha MyHKT 1 ctarti 6 KoHBeHIii, 1110 MpoBa/yKeHHSI B KPUMIHAIBHIN
crpaBi MPOTH HBOTO OyJI0 HEMOMIPHO TPUBAJIMM 1 IIO BiH HE MaB HAaIIOHAJIBHOTO 3acO0y
IOPUAMYHOTO 3aXUCTY CTOCOBHO HAJMIPHOI TPUBAJIOCTI 3a3HAYEHOTO MPOBAKEHHS, Y 3B’ SI3KY 3
yiM OyJ10 nopyiieHo crartio 13 Konsenitii.

4. 17 Bepecus 2007 poky ['omoBa m’sT0i ceKIii BUPIIIMB HAMPABUTH 3asABY Ypsay. byimo Takox
BUPILIEHO TMPOBOAWUTH PO3IIISI 3asBH IO CYTI OJHOYACHO 3 PO3IJSAOM IMUTAHHA INOMAO i
NPUHHATHOCTI (ITyHKT 3 cTatTi 29).

mOJ0 ®AKTIB
I. OBCTABHUHU CIITPABA
5. 3asgBHuk, 1936 poky HapoKeHHS, KUBE B POMHax.

A. IlpoBaa:keHHs] Y KPpUMiHAJIbHIN cnipaBi 3a 00BMHYBaYeHHAM 3asiBHUKA

6. I[Tics Toro, six mana O. C., 3 sKUM 3asiBHUK OYB 3HAMOMUM, BOCTAaHHE O0A4MIIM B JJOMI 3assBHUKA
7 wepBHs 2003 poky, O. C. 3auk. Y nepion 3 uepBHs 2003 poky no 6epesns 2004 poky 3asBHHUK
HEOHOPA30BO JIaBaB MUTIL] NOSCHEHHS, CTBEPUKYIOUH, 110 HOMY HEBiZoMe MiciernepeOyBaHHs
O. C. micas Toro, sIK TOH 3aJIUIIAB HOro JiM.

7. 11 guepBHs 2003 poky MiTiIis BHIy4YHIIa 3 JOMY 3asBHHKA HIXK 1 KUIbKa MPEeIMETIB 3 OypuMu
IsiMaMu. 3TiTHO 3 BUCHOBKOM €KCIIEPTH3H, OTpUMaHuM Yy Oepe3Hi 2004 poky, To Oynu MMy
JIOACHKOT KpoBi, siki Mornu Hanexatu O. C.

8. 27 6epesns 2004 poky 3assBHUK 3i3HaBcH, 110 BumaakoBo BOuB O. C. mig yac 3acTiyuis, Micis
YOro po34eHyBaB TiJIO, CKJIAB MOTO YaCTWHU B MIIIKM 1 KUHYB y piuky Pomenky. Toro camoro
JHS TIPOTH HBHOTO OYyJIO MOPYIMIEHO KpHMIHAIBHY CIpaBy 3a OOBHHYBAadCHHSIM B YOHWBCTBI.
3asiBHUKA NMPUBEIH Ha Oeper piukd 1 MONMPOCWIN MOKa3aTH MICIe, A€ BiH CKUHYB MimKu. OgHaK
YaCTHH Tija TaK 1 He 3HANIIIN.

9. 30 6epesns 2004 poky 3assBHHKA OyJI0 3aTPUMAaHO 32 Mi03pOI0 Y BUMHECHHI 3JI0UHHY .

10. 6 xBiTHs 2004 poKy ciniuuii Ipea’ IBUB 3aIBHUKOBI OOBMHYBA4YE€HHS Y BUNHECHHI BOMBCTBA.



11. 9 xBiTHa 2004 poky 3asBHHMKa OyJO 3BUIBHEHO 3-MiJl BapTH Ta OOpaHO WHIOAO HBOTO
3amoO1KHNAN 3ax1]] y BUTJIAI TIAKUCKY PO HEBUI3.

12. 16 xBiTHsa 2004 poKy 3asBHUK MOBIAOMHB MICBKOTO 1 00JaCHOTO MPOKypopa Mpo Te, IO
3i3HaHHA y BOUBCTBI O. C. 13 HPOr0 BUOWIM HUIIXOM 3aCTOCYBaHHS TOPTYp. BiH Takox 3asBUB,
mo Hacmpasai O. C. younu 1Boe rpabiKHHUKIB y Mackax, sKi MiJ Yac 3raJlaHoro 3acTuuist 7
yepBHs 2003 poky BBipBasivcs B HOro AiM, HOOMIM HOro, 1 BiJl iXHIX YJapiB BiH 3HEIPUTOMHIB.
BiH BupimuB HIKOMY HE pO3MOBIJIaTH PO LeH 1HIMIEHT, TOOOIIUNCH IPa0KHUKIB.

13. V nepion 3 kBiTHA 10 rpyaHs 2004 poky 10CyJOBe CIiJICTBO y KPUMIHAJIbHIN CIIpaBl MPOTH
3asBHUKA OyJI0 3yNMHUHEHO NMPHUOIM3HO YOTUPHU pa3u (BiJ KIJIBKOX JHIB A0 Maibke TPhOX MICSIIIB)
y 3B’SI3Ky 3 npoOiemMaMM 3asBHHMKA 31 3710pOB’SM Ta 3 1HIIUX MPUYMH, SIKI HE MOSICHIOBAJIMCH.
AJne, HE3BaXKAIOYM Ha 3YMHUHEHHS CIIJACTBA y CIpaBi, AEsKi CIigui Ail, Taki sIK JOMHUT CBIIKIB,
TIPOBOTUITUCS].

14. 21 ciyns 2005 poxy KpUMiHATBHY CIIpaBy HAIMPABIICHO JI0 CYAY.

15. V nepion 3 motoro a0 numnHsA 2005 poky 3a KJIONOTaHHSAM MPOKYpOpa CIpaBy YOTHPHU pa3u
NOBEPTAJIM JJIsl YCYHEHHsI BUSBICHUX nopyuieHb. 1 cepnHsa 2005 poky cnpaBy 3asBHHMKA BI' ST
HaIpaBJIEHO JI0 Cyay.

16. 8 cepmust 2005 poky B piumi PomeHI BUSBUIM KICTKA JIOAMHHU. TOro caMoro aHA
IPOKypaTypa BiIKIUKaNA CIIPaBy i3 CYAy y 3B 53Ky 3 HEOOXIAHICTIO MEPEBIPKHU, UM HAJECKAIU Ti
kictku O. C.

17. 12 ceprrst 2005 poKy MICBKHI Cy/1 TOCTAHOBUB 3aCTOCYBATH JI0 3assBHUKA 3aMTOODKHUH 3aXi]T
y BUIVIAJI B3ATTS MiJ] BAPTY CTPOKOM Ha J€CATH JIHIB.

18. 19 cepmast 2005 poxy y X0l CyZ0BOTO 3aciJaHHS 32 Y4acTIO 3asBHHMKA Ta HOTO 3aXMCHUKA
MICBKHIA Cy/ IIOCTAaHOBUB O0pAaTH MO0 3asBHUKA 3aMO01KHUNA 3aXiJ y BUTJISAL B3ATTS M1 BapTy
Ha 4Yac JIOCYA0BOTO CIiICTBA CTPOKOM 0 ABOX MICAILIB Y 3B’SI3KY i3 TSDKKICTIO 3JI0YMHY, 33 SIKUM
fioMy Oyno mpen’siBIeHO OOBHMHYBA4€HHS, Ta 3 OIJIAY Ha TOM (akT, IO MijJ Yac JOCYyJI0BOTrO
CJIIICTBA BiH 3MIHUB MicCIIe TIPO’KMBAHHS 1 HAMAraBcs BIUIMHYTH Ha CBiJKa.

19. 2 Bepecus 2005 poky MIChKUN TPOKYPOP BIAXUIMB KJIOMOTAHHS 3asSBHUKA MPO 3BUIILHEHHS 3-
i BapTH mij 3actaBy. Toro caMoro sl MiCBKUH cya MOiH(GOpPMYBaB 3asBHUKA, IO HE B HOTO
KOMIIETEHIII1 pO3IJIsAaTH KJIOMOTAaHHS 3asiBHUKA MPO 3MIHY 3alo01KHOIO 3aX0[y, KOJIM CIIpaBa
nepeOyBae Ha CTaJil TOCY0BOTO CIIiJICTBA.

20. 23 Bepecus 2005 poky cmopaBy pa3oM i3 HOBMM OOBHMHYBaJbHHM BHCHOBKOM OyIi0
HATPAaBIICHO JI0 MiCHKOTO CyTy.

21. 3 xoBTHsA 2005 poKy IpOKYpOp BIAKIWKAB CIIpaBy i3 CyIy JJIS BUIIPABJICHHS HEIOMIKIB. 4
xoBTHsI 2005 poky cripaBy OyJi0 MOBEPHYTO IO MiCHKOTO CyIy.

22. 13 xoBtHs 2005 poKy MICBKHI CyJ NMPU3HAYMB CIPaBy 0 PO3TIISALY, PO3TISHYB MUTaHHS
Opo TOAabIlle TPUMAHHS 3asBHUKA I BapTOIO 1 BI/IleII/IB 0 HEeMae MiAcTaB i HOro
3BiTbHEHHS. Y nuctomnasi 2005 poky MiCbKUH CyJT TPOBIB IT’ATh CYJI0BUX 3aCiaHb.

23. 24 mucronana 2005 poky MICBKUH CyJa TOBEPHYB CIIpaBy 0 MPOKYpaTypH Ha JOJaTKOBE
po3caigyBaHHs. Toro camoro JHs cyn 3aJuIIMB O€3 3aJl0BOJIEHHS KJIONOTaHHS 3asBHUKA IO
3BUIBHEHHS 3-TIiJ1 BapTH Iij 3aCTaBy 1 MPOJOBXKHB CTPOK TPUMaHHS HOTO MijJ BapTOIO Ha Yac
IPOBEIEHHS J10JJaTKOBOT'O PO3CJIiJyBaHHS.

24, 3asBHUK OCKap>KHWB TOCTAaHOBY IPO TMOJOBXKEHHS CTPOKY TPHUMAHHS WOTO IIiJ{ BapTOw. 7
rpyaas 2005 poky anensiiiauid cya CyMcbKkoi o0macTti (qam — anessiiiHui Cyx) BCTAaHOBUB,
110 anelsiliifHa cKkapra He MoKe OyTH MPHUHHATA A0 PO3TIISILY, OCKIJIBKM OCKap»KyBaHE MUTAHHS
HE MIJUIAra€ OKPEMOMY OCKapKEHHIO B aleIALiiHOMY MOPSAKY.

25. 18 ciuns 2006 poky crpaBy Oyii0 TOBEPHYTO J0 MICBKOTO CYIy.

26. Y mepioxg 3 Oepe3nss n10 4depBHsI 2006 poKy MICBKUM CyAoM OyJio NMPU3HAYEHO JECSTh
CynoBuX 3acizanb. Tpu 3 HUX OynM BigKJIaneHi dyepe3 HEIBKY MPOKypopa B CYJIOBE 3aciJaHHS.
OpnHe ciryxaHHsI 0yJ10 BIAKJIAJEHO Y 3B 513Ky 3 HESIBKOIO ITPOKYpOpa Ta 3aXMCHUKA 3asBHUKA.

27. 17 tpaBus 2006 poky MiCBKUHN CyIl 3MIHHUB 3asBHUKY Mipy 3alI001KHOTO 3aX0/1y 3 TPUMAaHHS
i1 BapTOIO HA 3aCTaBy.

28. 5 wuepBHs 2006 poOKy MICBKMM CyJOM TMPH3HAYEHO JOAATKOBY T'€HOTHIIOCKOIIYHY
EKCIEepPTH3Y.

29. 31 xoBtHa 2006 pOKy MICBKHI CyJ TIONPOCHB €KCIIepTa HPUCKOPUTH IPOBEIACHHS
eKCIEePTHU3H.



30. 16 nucronaga 2006 poky NpoBeJeHHs eKcrepTu3n OyJio 3aBeplieHo, 1 12 rpyaas 2006 poky
CyIl OTpUMaB €KCTIEPTHUN BUCHOBOK.

31. 29 rpyaus 2006 poky cynoBe 3acifaHHs Oyno mepeHeceHo Ha 25 ciuns 2006 poky s
BUKJIMKY €KCIepPTiB. Y MPU3HAYCHUH JIeHb EKCIIEPTH B CY/JI0BE 3aCiTaHHS HE 3’ SIBUIIHCA.

32. 26 ciuns 2007 poKy MIiCBKHUIl CyJl HAallpaBHUB JIMCT NMPO 3000B’A3aHHS €KCIEPTIB 3 IBUTHUCS B
CyJIOB€ 3aciaHHs.

33. 19 mororo 2007 poky MICBKHI Cya IONUTaB JABOX EKCIEPTIB Ta CBiJKa 1 MPU3HAYMB
JI0JIATKOBY KOMICIHHY €KCIEpTHU3Y.

34. 22 motoro 2007 poky MICbKHUI CyJ HaJiCaB MPOKYPOPOBI JHCTA 3 BUMOIOI0 HaJaTH PEYOBI
JI0Ka3u JUIsl eKCIIEPTHOTO TOCIiKeHHs. 5 6epe3Hs 2007 poKy MICBKHI CyJ] TOBTOPHO HANpPaBUB
aHaJIOT1YHOTO JIUCTA.

35. 17 xBitHa 2007 poKy MICBKHMH CyA 3BEpPHYBCS 10 €KCIEPTIB 13 3aIUTOM IpO Mepeoir
€KCHEePTHOI'0 JAOCIII/KEHHS.

36. 5 TpaBus 2007 poxy MpoBeaeHHS €KCIIEPTU3U OYJI0 3aKIHUEHO.

37. Y nepion 13 uepBHA 70 K0BTHA 2007 poKy MICBKUI Cy/ MPU3HAYMUB ILICTh CYAOBUX 3aCiJaHb.
JlBa 3 HuX OyJnM BiIKJIaJeHI Yepe3 HEsABKY B CyAOBE 3acimaHHs mpokypopa. Jlucramum Bim 28
cepnHs 1 4 xoBTHA 2007 poKy MICBKUH CyJ] HarajayBaB MPOKYPOPOBI MPo HOro 0060B 30Kk OyTH
IPUCYTHIM Yy CyJIOBOMY 3aClJaHHI.

38. 12 xoBtHa 2007 poKy MICBKHI CyJ HampaBUB CIpaBy Ha AOAATKOBE PO3CIiAyBaHHS.
Micekuii cya mocnaBcsi, 30KpeMa, Ha Te, IO CIIiA4i OpraHu He 3AIHCHIIN BCeOIYHY HEepeBipKY
CKapr 3asiBHUKA IO Te, IO BiH 3i3HaBcs B youBcTBi O. C. HaueOTO mig THUCKOM.

39. 20 rpymus 2007 poKy anmeNsmiiHWIA Cya CKAacyBaB IO ITOCTAHOBY, BHW3HABIIH, IO
HENPaBWIBHICTh CJIIJICTBA MOKE OyTH yCyHEHa B CYJOBOMY 3acCiflaHHI B CyJl MEpIOi iHCTaHIIT
IIISIXOM JIOTIUTY CBIAKIB Ta JOCHIKSHHS CYJOM IHIIUX JOKa3iB.

40. 10 yepBus 2008 poky MICBKHUU CyJ HampaBUB CIOpPaBy Ha JOJAaTKOBE PpO3CIiAyBaHHS,
MOCTIABIINCH HA YUCIICHHI TPOIECYaabHI HEIOJIKH, JOMYIIEH] Il Yac CIIJACTBA, 30KpeMa y
3i0paHHi J0Ka3iB Ta CKJIaJaHHI MpolecyalbHUX AOKyMeHTiB. Cyn, 30Kpema, 3a3HauyuB, IO
CJIIICTBO HEOAHOPA30BO 3YMUHsIIOCS 0e3 BIAMOBIAHOT MPUYMHU a00 Yepe3 mpoOaeMu 3assBHUKA
31 30pOB’sIM, X04a MiATBEP/UKYBaJIbHUX MEIMYHMX JOKYMEHTIB HajaHo He Oyio. Kpim Ttoro,
HE3BA)KAIOUM Ha 3yMMHEHHS CII/ICTBA, CI4Yl OpraHyd MPOAOBKYBAIN 3iICHIOBATH CIIiI41 Mii.

41. Sk cBimuaTh MaTEpiak CIIpaBH, MPOBAKCHHS Y CIIPaBi TPUBAE JOCI.

B. Ckapra Ha norasne noBoOJIKeHHs

1. Bepcia 3assnuxka npo nooii 19-27 6epesns 2004 poky i meouuni 00Ka3u CMOCOBHO U020
MINEeCHUX YUKOOHNCEHb

42. 3a TBepKEHHIM 3asgBHUKA, 19 6epe3nst 2004 poky BiH pa3om 3i cBoiMu ponudamu, B. b. i B.
C., X0auB y Ja3HIO.

43. HeBnomsi micisg 10 ronuHM paHKy, MIOWHO 3asSBHUK MOBEPHYBCS JOJOMY, HOTO 3aTpUMAald
JBOE TpaIliBHUKIB MUTIMii 1 gompaBwid A0 PomeHchkoro MichkpaiionHoro Bimminy YMBC
VYxpaiau B CyMmchKiit obnacTi (qani — paiBigain mininii). JloMararouncs 3i3HaHHS B YOMBCTBI
O. C., mpariBHUKA MiTiIii OMiIW 3asBHUKA KyJlakaMH 1 KHHKaMH, BIIJIABIIOBAIM HOMY CTYITHI
Horamu. [Ipubnusno o 3 roguni Houi 20 Gepe3ns 2004 poky, KO 3asiBHUK 3HETIPUTOMHIB BiJl
IIJTKOBUTOT'O BUCHAKEHHSI, HOTO MIOMICTHIIM B KaMepy JUIsl 3aTpUMaHUX.

44. HeBnoB3i micist 3 TOAMHU HOYI TPpUOYJIa MIBUIKA MEAMYHA JOTTOMOTa. 3assBHUK MOCKAPKUBCS
Ha OUTb y ceplli Ta TOJIOBHHMM Oib; HOMY NpPH3HAYWIM TpernapaTd Bij TIMOTOHII. 3asBHHUKA
3T 11 BAPTOIO.

45. 22 6epesns 2004 poxy caiguuii 1. C. 3anponoHyBaB 3assBHUKOBI IMIAMKUCATH ITiATBEPKECHHS
toro, mo 20 Gepe3ns 2004 poky ioro Oysi0 MPaBOMIPHO 3aTPUMAHO 32 HEICH3YpHY JAWKy B
rPOMAJICBKOMY MICIIi 1 110 BIH HE Ma€ MPETeH31d M0 MUTIii. 3assBHUK IMOTOJIUBCS, OCKUIBKH, K
BiH CTBEPJIXKYE, CIIOIIBABCS, IO HA IIOMY HOTO CTPaXXTaHHS IPUITHHSIITHCS.

46. 22 6epe3ns 2004 poky 3asBHHKA TONMPOBAJAWIN JI0 MICBKOTO CYIy, SIKHH IMPU3HAYUB HOMY
CTSITHEHHS Y BUIJISA/I aJIMIHICTPATUBHOTO apelITy CTPOKOM Ha CiM 0 B 130JIATOpI THMYACOBOTO
tpumanHs (nam — ITT) 3a apibue xyniranctso, BunHeHe 20 6epe3ns 2004 poxy.

47. 3a TBep/PKEHHSAM 3asgBHHKA, MOTO LIOJAHS 3a0Hpanu A0 paiBimgiry Mmimimii 1 Tam Owiw,
MOTPOKYBAJIM 1 JIOMarajucs 3i3HaHHA B yOWBCTBI. 24 Oepe3Hs 2004 poky 3asBHHK ITOB1JIOMUB,
mo O. C. HaneBHo BOWIM JBOE TPaOLKHUKIB y Mackax. Alle MpariBHUKM MuTimii ¥ manmi



JloOMarajucs BiJ 3asiBHUKA 313HAHHS B TOMY, 1110 caMe BiH YYMHHB Iie BOUBCTBO. 3 HAOIMKEHHIM
OCTaHHBOTO JIHS apemITy THUCK 13 00Ky mumuii mocustoBascs. 27 Oepe3ns 2004 poky 3asgBHHK
BU3HAB ce0e BUHHUM Yy BuMHeHHi BOuBcTBa O. C.

48. YBeuepi 27 6epe3nst 2004 poky 3asiBHHKA (popMalibHO OyJ0 3BUTBHEHO 3-MiJ BapTu. OmHaK
fioro i Hajmanl TpUMald B HE3aMHSITHX MPUMIMICHHSX paiBinminy miminii, a 30 6epesns 2004
pOKy o(iIiifHO 3aTpUMaIH 3a MiJ03POI0 Y BUNHEHHI 3JI0UHHY.

49. 6 xBiTH 2004 poky 3asBHHUKA OOCTEKUB MEIUYHHUI ekcriepT PoMeHChKOro Opo cymoBo-
MeauIHuX excriepTus. [Ipu oOcTexeHH1 Ha pi3HUX AUISHKAX Tija 3asBHUKA (B Maxy, Ha CTETHAX 1
ieyax) OyJio BUSBIEHO BICIM BEIMKHMX CHHLIB po3MipoM npubiam3Ho 15 Y 10 cm koxeH. 3rigHo
3 BUCHOBKOM €KCIepTa I1i CHHII MOTJIM OyTH CIIPUYMHEHI K MOOUTTSAM, TaK i maaiHHsIM. Takox
3a3Hayasacsi HEMOXJIMBICTh BCTAHOBUTH WMMOBIPHY JAaTy iX BHMHUKHEHHS, OCKIUJIBKM CHHII
MOXYTb 3JIMIIATUCS Ha T1J1 0 MIBTOPA MICSIIA.

50. 9 xBiTHa 2004 poky 3asBHHMKA TOCHITaNI3yBalM Y 3B’SI3Ky 3 AaCTEHI€I0, CIPUUYMHEHOIO
cTpecoM (TICHXOTATOJOTIYHUM CTaH, IO XapaKTePH3YEThCS, 30KpeMa, Oe3COHHSM, TPHUBOTOIO,
TOJIOBHUM OoJieM 1 ¢izuyHo0 cnadkicTio). 19 kBiTHS 2004 poKy 3asBHUK MOBEPHYBCS JOJOMY.
51. 31 ciuns 2008 poky KOMicisl €KCTIEpPTIB AOCTIIMIA MEIUIHI IOKYMEHTH CTOCOBHO TIJICCHHX
YIIKO/KEHb 3asiBHUKA. KoMicis migTBepAnsIa BUCHOBOK €KCIepTa 1 3a3Haunsia, 110, BPaXOBYIOUH
KIJIBKICTB Ta Pi3HY JIOKAJi3aIlil0 CUHIIIB, iX BUHUKHEHHS BHACIIIOK CaMOTO JIAIIE TaiHHS Oyi0
MaJIOMMOBIPHHM.

2. Poscnioyeanus ckape Ha no2ane no80ONCEHHs

52. 16 xBiTHsa 2004 poKy 3asBHUK 3BEPHYBCS IO TMPOKYpaTypH i3 3asBOIO0 MPO MOPYLICHHS
KPUMIHAJIBHOI CIIPaBU IIOJI0 MPAIIBHUKIB MUTIMIT y 3B’SI3Ky 13 MMOTaHUM IMOBO/KEHHSM. 3asiBU
OyJs10 agpecoBaHo MPOKypopoBi M. Pomawm 1 mpokypoposi CyMcbKoi 00J1acTi.

53. 13 numas 2004 poky 3 OrNsAAy Ha TMOKa3aHHS YOTHPHOX MpPALIBHUKIB MITIIii, SKI
3anepevyyBaiu (akTH TOTaHOTO TOBOJUKCHHS 13 3aSBHUKOM, a TaKOX 3 OMNIALY Ha Te, mo 1
kBiTHI 2004 poky miJg 4Yac [OMWUTY 3asBHHUKA SK I1I03PIOBAHOTO TOW HE CKapXKHUBCS Ha
HACHJILCTBO 3 OOKY MUJIiIIi1, 0yJI0 BHHECEHO IMOCTaHOBY NPO BiZIMOBY y MOPYIIEHHI KPUMIHAIBHOT
CIIPaBH 3a CKaprolo 3asBHUKA, OCKUIBKH HE OYyJI0 TOCTATHIX TIOKA31B TAKOT'O MOBOKEHHSI.

54. 14 rpymus 2004 poky 3asBHHKA OyJ0 O3HAHOMIICHO 31 3raJIaHOI0 BUIIE MMOCTaHOBOIO. 20
rpyasst 2004 poky BiH OCKap:KuB ii 0 MiCBKOTO Cyy.

55. 24 ciuns 2005 poky Micekuii Cyn ckacyBaB mocTaHoBy Bix 13 mumas 2004 poky Tta
MIOCTaHOBUB MOBEPHYTH MaTepialy CKapru AJs JI0JAAaTKOBOI MEpeBIpKU. 30KpeMa, CyJ B3sB JI0
yBaru ToW (pakT, MO0 JOMMUT MpPAaIiBHUKIB Miminii Oyl0 MpPOBENEHO 10 HAIXOKEHHS CKaprH
3asiBHUKA JI0 MPOKypaTypu. Jlo TOro  cliguuii He TOMUTaB 0ci0, Ha SKUX 3asBHUK IMOCUIIABCS Y
CBOIi ckap3i 1 sKi, 32 HOro CIOBaMH, MOTJIM MiATBEPAUTH (PAKT KOPCTOKOTO MOBODKEHHS 13
3asIBHUKOM, HE JOCTIIUB OOCTaBUH TepeOyBaHHS 3asBHUKA B pallBiAALI MUTILII 10 MOMEHTY
foro oQiidHOTO 3aTpUMaHHS 1 HE 3’sICyBaB, SKHM 4YHHOM 3asBHUK 3a3HaB TIJIECCHHUX
YIIKOKEHb.

56. 14 mororo 2005 poxy cmiguuii BUHIC MOCTAHOBY MPO BIMOBY y MOPYIIEHHI KPUMIHAIBHOI
CIIPaBH 3 OTJISAY Ha BIJCYTHICTh JOCTATHHO BarOMHUX JIOKA31B 3KOPCTOKOTO MOBOKEHHSI.

57. 26 xBiTHa 2005 poKy MiCBbKHIA Cyl CKaCyBaB 3a3HaueHy NOCTAaHOBY CJIIYOTO HA Tii MifCTaBi,
IO CJIi4l OpraHW HE YCYHYJIM HEJIOJIIKH, Ha siKi OyJI0 BKa3aHO y MOCTAHOBI Cyay Bin 24 ciuHs
2005 poky.

58. Ilix yac mogaTKOBOI MEPEBIPKH MPOKYypaTypa JAONUTAIA MPAIiBHUKIB MU, aKi 20 Oepe3Hs
2004 poky BUKIMKaIM JUIsl 3asiBHUKA IIBUAKY MEAMYHY JOMOMOTY, aj€ BOHU HE 3MOIVIU
NPUrafaTy >KOAHMUX MOAPOOHULb; 1HCTEKTOpiB ['D «I"poManchkuil MOPSIOK», K1 MiATBEPINIIU,
10 3aTPUMaJK 3asBHHUKA O 16 TOAMHI; JiKaps IIBHIKOI MEAMYHOI TOTIOMOTH, SIKUW TIOBIJIOMUB,
110 He OOCTEXyBaB 3asiBHUKA 3 MPHUBOJY TUIECHUX YIIKOPKEHb; Ta MEAUYHOTO €KCIepTa, SIKUi
niaTBepIUB CBill BUCHOBOK Bin 6 kBiTHA 2004 poky. 15 tpaBHs 2005 poky Ha miAcTaBi IUX
JIOKa3iB Ta Ha MiACTaBaxX, BUKJIAJCHUX Yy mocTtaHoBi Bix 13 mumas 2004 poky, Oys0o yXBajeHO
HOBY ITOCTaHOBY PO BiZIMOBY B MOPYIICHHI KPUMiHAIBHOI CITPABH.

59. 8 ceprias 2005 poky MiCBKHI CyJ CKacyBaB IO TIOCTAaHOBY. BiH BCTaHOBUB, IO MEPEBIPKY
OyJI0 TIPOBEJICHO HETOBHO. 30KpeMa, Cya 3000B’s3aB CIiI4l OPTaHu JOMUTATH 0ci0, sKi Oadyuin
3asBHUKA 19 O6epes3ns 2004 poxy B ja3Hi, criiBkKaMepHUKiB 3asBHUKA B [TT 1 #ioro cycimis.



60. 9 Bepecus 2005 poky OyJi0 BUHECEHO IMOCTAHOBY IPO BiIMOBY B MOPYIIEHHI KPUMIHAIBHOI
CIPaBH, IO CYTi, HA TUX CaMUX IIJCTaBax, 110 i paHiIe.

61. IToctanoBoro cyny Bix 28 >x0BTHS 2005 poky MiCbKMI CyJl BCTAaHOBUB, LII0 MPOKYypaTypa He
BUKOHAJIa TOMEPEHIX BKa3ziBOK cyxay. [locunatrouuce Ha pimeHHs y crnpaBi «Kwemmi npomu
Yeopwunuy (Kmetty v. Hungary, Ne 57967/00, Big 16 rpyaus 2003 poky), Cyn 3a3Ha4uB, 110
NpOKypaTypa TOBHHHA Oyjia TEpeBipUTH, YM OYJIHM YIIKO/KEHHS 3asBHUKA DPE3YyJIbTaTOM
YKOPCTOKOTO 3 HUM MOBOJIXKEHHSI Y MLIIIIii.

62. Micbka mpoKypaTypa OCKapKuiia 110 IOCTaHOBY CYTy.

63. 27 rpynus 2005 poky aneisimiiHUM CyJl BIIXMIUB CKapry NpOKypopa 1 3aJUIINB MOCTAHOBY
Bix 28 sxoBTHS 2005 poky 0e3 3MiH.

64. IlizHime npokypatypa 3HOBY BUHOCHJIA TOCTaHOBH (BiA 16 ciunsg, 12 Gepesns, 15 tpaBHs, 13
cepnHs 1 19 rpynnsa 2006 poky) npo BiAMOBY B MOPYLIEHHI KPUMIHAJIBHOI CIIPaBH.

65. ITocranoBamu Bix 24 miororo, 20 kBiTHS, 31 numnus, 24 nucromana 2006 poky i1 16 ciuns
2007 poxy BiIIOBITHO MICBKHH CyJl CKACOBYBAB Ili IOCTAHOBHU MPOKYPATypPH, MMOCHIAIOYNCH HA
HETMOBHMI aHai3 PI3HUX JKEpes J0Ka3iB 1 Ha Te, IO CIiA4i OpraHd He BCTAHOBWJIM HMOBIpHOT
NPUYHHU TUIECHUX YIIKOKEHb 3asBHHKA.

66. 7 Gepe3ns 2007 poky Oyno BHHECEHO YEproBy IOCTAHOBY MPO BiAMOBY B MOPYIIEHHI
KpUMiHAJIBbHOI cripaBu. BoHa rpyHTyBamacs Ha THX caMHX J0BOJax, mo i panime. Kpim Toro,
BOHA MICTHJIa MOSICHEHHS CJITYOr0 MPO MPUYUHHM, 3 SKHX, HA HOTO AYMKY, JOJATKOBI 3aXO0JH,
NPOBEICHHS SKUX BUMaraB CyJ, Oynu a0o He3fmiiicHeHHMMH, a00 HenouiapHUMHU. Hampukman,
BiJICYTHICTh MOKJIMBOCTI 3HAWTH MPEIMETH, SKUMH HaueOTO OUITN 3asBHUKA.

67. 12 xBitHs 2007 poKy MICBKHIA CyJl CKaCyBaB 3a3Ha4eHY ITIOCTAHOBY CIIiTUOTO.

68. IlizHime npokypartypa 3HOBY BuHecna mnoctaHoBH (Big 10 tpaBus 2007 poky i 23 ceprHs
2007 poxy) mpo BiIMOBY B IMOPYIIEHHI KPUMiHAJIEHOI CIIPABH.

69. L{i mocTaHoBU MpPOKypaTypu OyJU CKacOBaHI MiCHKHM CYJIOM — IIOCTaHOBOIO Bij 21 depBHs
2007 poxy (3amumeHoro 6e3 3MiH anessiianM cyzoM 31 mumHs 2007 poky) Ta HOCTaHOBOIO Bij
25 Bepecus 2007 poky (3anumieHor0 6e3 3MiH amnemsmniiiHuM cynom 16 xoBTHs 2007 poky)
BIZITIOBITHO.

70. 18 mororo 2008 poky mpokypaTypa BUHECHA 1€ OJIHY MMOCTAHOBY MPO BiMOBY B MOPYIIEHH1
KpUMiHaJIbHOI crnpaBu. Ha nomatok 10 miAcraB, SIKMMH TPOKypaTypa MOTHBYBajia CBOi
MoTepe/IHI TOCTaHOBH, Y LIl MOCTAaHOBI BKa3zyBaiocs, 30kpeMa, Ha noka3anHs B. b. 1 B. C., sxi
CTBEpKYBaJM, 0 HE OAYMIIM KOJHHUX TUIECHUX YIIKO/PKEHb Ha TULT 3asBHUKA, KOJIU OyJH 3
HUM y na3Hi. [Ipokyparypa BU3Ha/a iXHI MOKa3aHHS TaKUMHU, 10 HE 3aCIyTOBYIOTh Ha JOBIPY,
OCKUTPKM 3a3Ha4€Hi CBiAKKM Oynu poaudaMu 3asBHHKA. KpiM TOro, mpamiBHUI Ja3Hi
CTBEp/DKYyBaJla, 110 HE TaM’sTae, 4yd Oaumia KoJdu-HeOynp 3asBHUKa B ya3Hi. lllomo cycinis
3asgBHMKA, TO BOHH y CBOIX IMOKa3aHHSIX CTBEP/UKYBAIM, HIO YITKO IaM’ STalOTh, IO OaumiIH
3asBHUKA 19 kBiTHA 2004 POKY, KON BiH MOBEPHYBCA JOAOMY. IXHi 3rajku mpo mepeOyBaHHS
3asBHUKA BJoMa y niepion 3 19 6epesns 10 19 kBitHa 2004 poxy Oyinu po3IUIMBYACTHMHU.

71. TlpokypaTypa nmajni 3a3Hauaia, IO 3TiAHO 13 3alicaMH B JKypHaTl BiJIBiIyBaHb PalBIIILTY
Mmininii 3asBHUK npuOyB g0 miminii o 10 rox. 35 xB. panky 19 6epesns 2004 poky. [To3Hauku
npo ioro BUOYTTA B KypHalli 3adikcoBaHo He OyIo, 1 1€, OYEBHIHO, MOSICHIOETHCS THUM, IO
OXOpOHEIb Ha BXOJI1 J0 paiiBinminy 3a0yB 3poOuTH BiAmoBigHuii 3amuc. Toro mus cuimuwmii 1. C.
nonutaB 3asBHUKa mpo 3HMKHeHHsS O. C. Ilicna pgomuty 3asBHHMK 3aXBOpiB, 1 HOMy
3aMpONOHYBAIM 3AIMIIUTHCS B KaMepi I 3aTpUMaHuX, 1100 BigHoBUTH crud. 20 6epesns 2004
POKY 0 3 roJiuH1 paHKy y 3B’S3KY 31 CKapraMu 3asBHHKA Ha apTepialbHUM THCK MpuOyJia MIBHUIKA
MeanydHa goromora. [licis iporo Horo crad moxinmuses, 1 70 8§ roguau pasky 20 6epesns 2004
POKY BiH MOKHHYB Kamepy. [Ipubausno o 16 roauni 20 6epesns 2004 poxy ApyKUHHUKH (YICHH
TOOpOBUIBHOTO  rpoMajchkoro (opMmyBaHHA «I'pOMaIChKUl MPaBOMOPSAIOK») TOMITHIH
3asiBHUKA, SKUH BOYEBUb ITiJ] BIULIMBOM aJKOTOJIIO BHCIIOBIIIOBABCS HEIIEH3YPHOIO JaiKoro Ha
3amoaHeH i Bynuii. OCKUTPKY y BIAMOBIAb HA iXHIO BUMOTY 3asSBHUK BiIMOBHMBCS NMPHUIUHUTH
HETiHEe MOBOJKEHHS, APYKUHHUKH TONMPOBAAWIN HOTO A0 paiBimainy Mutimii. bymo ckiaaeHo
IPOTOKOJI PO aJMIiHICTpaTUBHE MpaBONOpYIIeHHs, 1 3asBHHKA nomictuwiu B ITT. 3rigHo 3
BIJIMOBIIHUMH HOPMAaTUBHUMHU JOKyMeHTaMu repen mnomimeHHsM B ITT npamiBHuku 1i€i
YCTaHOBM NOBHMHHI Oynu 3a0e3meunTd MeauyHe OOCTE)KEHHS 3asBHMKA Ha HASBHICTH y HBOTO
TUJIECHUX YUIKOJKEHb 1 3aXBOproBaHb. JKOAHHMX TUIECHUX YIIKO/DKEHb 3aJI0KyMEHTOBAaHO HE
Oymno. OnHak, OCKUIbKM 3as{BHUK HE I[OJaBaB CKapr, IMOB’A3aHUX 31 CTAaHOM 3JI0pOB’f,



OOCTEKEHHsI, OYEBUIHO, OYyJ0 MOBEPXOBHM. Y ILbOMY 3B’SI3Ky HE MOKHA OyJI0 BHKIIIOYATH
WMOBIPHICTb TOTO, IIO CHHIII 3 SIBUJIKCS y 3asiBHMKA BHAcHiok naminus 20 6epesns 2004 poky
HE3a/I0Bro Iepej TuUM, K Horo 3abpain B Midiliro, 60 Ha TOH MOMEHT BiH SBHO OyB miJ
BILIMBOM aJIKOTOJII0. 3 1HIIOr0 OOKY, piBEHb HasIBHOCTI QJIKOTOJIIO B KPOBI 3asiBHUKA I1EPEBIPEHO
He OyJ10, OCKUIbKH HOro He 3BUHYBauyyBaJM Yy TOMY, 1110 BiH nepeOyBaB y rpoMaJICbKOMY MICIli B
ctaHl cr’sHiHHA. 13 22 no 27 6epe3ns 2004 poky mpauiBauk miminii I. C. moneHHo 3abupas
3asBHMKA 3 KaMEpU Ha KUIbKA FOJIMH, 3aJIy4atoud HOro 10 rpoMajicbKuX podiT abo MpOBOASYH 3
HUM CyCHUIbHO-MOpasbHI criiBOeciau. 27 6epe3nst 2004 poky 3asiBHUK JTOOPOBUIBHO 313HABCS Y
BunHeHHi BOMBCcTBa O. C. Toro camoro nHs 0 19 roauHi 3assBHUKa OyJ10 3BITBHEHO 3-TMiJ BapTH.
72. 13 uepBHs 2008 poky MICBKHI CyJ| CKacyBaB IIOCTaHOBY PO B1IMOBY, IOCUJIAIOYHMCH HA Te€,
110 CJIiIYi OpraHH TaK 1 He BUKOHAJM BCIX OT0 BKa31BOK, a TAKOX Ha HEOOXITHICTh BCTAHOBUTH,
yy OyJia AepraBa BIANOB1IaIbHOIO 3a BUSBIICHI Y 3asBHUKA TIJIECHI YIIIKOKEHHS.

73. Kpim Toro, mijJ 4ac po3ciifyBaHHA MiCbKUH cyn Tpudi (y >koBTHI 2005 poky, kBiTHi 2006
poky Ta kBiTHI 2007 pOKy) OKpEMHMH YyXBajJaMH BKa3yBaB IPOKypaTypl Ha HEOOXIAHICTb
BXKHTTS 3aXOJiB y 3B’A3KYy 3 HOJAJBIIMM HEBHUKOHAHHSIM BKa3iBOK Cyay CIIIYMMU OpTraHaMH.
[Nocunarouncer Ha 3rajgaHe BHIIE pIlleHHS y crupaBi «Kwemmi npomu Yeopwunu» ta 'y crpasi
«Aghanacvee npomu Yrpainuy (Afanasyev v. Ukraine, Ne 38722/02, Big 5 xBitHa 2005 poky),
Cyn BuU3HAaB, MIO0 MpOBEICHA IMepeBipka (akTy BYMHCHHS 3JIOYMHY HE Oyja JOCTaTHBO
PETENBHOIO.

74. 3 munas 2008 poky amensiiiaui cyn CyMchbKoi 007acTi CKacyBaB OCTaHOBY Bija 13 depBHs
2008 poky 1 MOBEpHYB ClpaBy A0 MPOKYpaTypu Ajs NMPOBENCHHS JO0JATKOBOI MepeBipku. Sk
CBiIUaTh MaTepiaiy CIpaBH, IPOBAPKEHHS Y CIIpaBi TPUBAE JOCI.

C. YMo0BH TpUMaHHS 1iJ BapTOI0

75. 3 19 cepnusa 2005 poky mo 17 tpaBHs 2006 poky 3asBHUK 3HAXOAMBCS i BapToIo.
[IpoTsirom nesikux mepioniB 3asBHUK nepeOyBaB y CyMCBKOMY cCliguoMy i3ossaTopi (mam —
Cymcrkuii CI30), a came: 3 26 BepecHs 110 3 x0BTHA 2005 poky; 13 17 mo 24 sxoBTHs 2005 poky;
i3 7 mo 21 mucromama 2005 poky, i3 6 rpyaas 2005 poky go 5 ciuns 2006 poky; 3 14 mo 20
mrotoro 2006 poky; 13 6 1o 13 6epesns 2006 poky; 3 15 6epesnst 10 3 kBitHs 2006 poky Ta 3 25
kBiTHS 10 15 TpaBHs 2006 poky. Pemty uacy 3asBHuk nepedysaB y Pomencekomy ITT.

76. Y cepnni 2005 poky BiAMOBITHUM OpraHaM CTaJIO BiZIOMO MPO HASBHICTH Y 3asBHUKA KITHKOX
XPOHIYHMX 3aXBOPIOBaHb, 30KpeMa OCTEOXOHAPO3Y, BTOPHHHOTO KOPIHIIEBOI'O CHHAPOMY,
KOPOTKO30pOCTi, IIepedpaabHOro aTepocKiiepo3y, MiABUIIEHOIO KPOB’SIHOTO THUCKY Ta aJeHOMHU
IPOCTaTH.

77. 3a TBepIKEHHSIM 3asBHHMKA, NepeOyBaHHs MiJ BapTOI0 HETAaTHUBHO MO3HAYMIIOCS Ha HOTO
3n0poB’i. 30kpema, Te, M0 BiH OyB 3MYyIICHUI BIMXaTH TIOTIOHOBUH MM KYypIiB y Kamepi
(macuBHe KypiHHS), MPU3BENIO 10 BUHUKHEHHSA y HbOro acTMu. Kpim Toro, iomy He 3aBXIu
CBOE€YACHO HAJaBalld SKICHY MEAWYHY JONOMOTY, HE3BaXKal0Ud Ha YHUCIEHHI XpPOHIYHI
3axBoproBaHHs. Hapemri, Jiku, 3 orysamy Ha BincyTHICTh ix B ITT, 3asBHUKOBI 37€01IBIIOTO
nepegaBaiga “Woro cecrpa. [HOMI cecTpy He MOBIIOMIISITA BYACHO MPO HEOOXIAHICTH MPHHECTH
IOJATKOBI JIIKHU.

78. Y mucronani 2005 poky 3asBHUK 3BepHYBCS JI0 JIIKapsl 3 MPUBOAY JIEPTiYHOTO AEPMATHUTY, 1
oMy OyJIO TPU3HAYEHO JIIKYBaHHS.

79. V Oepe3ni 2005 poky 3asBHHMK 3BEpPHYBCS 1O JIKaps 3 NPUBOAY MHUCTUTY 1 OTpUMaB
BIJINOBITHE JIIKYBaHHS.

80. 3a Bech uac mepeOyBaHHS I1iJl BAPTOIO 3asBHUK MMPOUIIOB CiM 0OCTEKEHb, 1110 TIPOBOJIUIIUCS 3
METOIO BHUSIBJIICHHS TyOCpKyIb03y Ta IHIINX 1H(EKIIHHUX 3aXBOPIOBaHb.

81. Ilicns 3BinmbHeHHsS 3-mifg BapTH 1 A0 KiHig 2006 poky 3asBHHK JBiui mepeOyBaB Ha
CTaIllOHAaPHOMY JIIKyBaHHI: 3 26 uepBHs a0 7 yumHs (y 3B’ 53Ky 3 aepmarodiriero) ta 3 10 qo 21
#0BTHsI 2006 poky (y 3B’SI3Ky 3 aICHOMOIO).

I1. BIINOBIJIHE HAIIIOHAJIBHE 3AKOHOJIABCTBO

82. Bigmosinni nonoxxenns Koncrurynii ta KpuMiHaIbHO-TIPOILIECYaTIbHOTO KOJECKCY MOJKHA
3Haiitn B pimenHi Cyay y cnpasi «Koszuneyv npomu Ykpainu» (Kozinets v. Ukraine), Ne
75520/01, rir. 3942, Bin 6 rpynus 2007 poky).



OJ0 ITPABA

I. CKAPTHM IIIOJ0 MOPYIIEHHS CTATTI 3 KOHBEHIIII

83. 3asBHUK CKapKHBCs, 1110 YMOBH TPUMaHHS HOro MiJl BapTOIO HE BiJNOBIJaJIi BUMOI'aM CTaTTi
3 3 ornsAay Ha BIACYTHICTh 3a00pOHM KypIHHS B KaMmepax, HecTauy JIIKapChKHUX 3aco0iB Ta
HEJIOCTYMHICTh Ul HbOTO SIKICHOI Mean4Hoi jJonoMoru. [locunarounchk Ha 3a3Ha4yeHy CTarTIo,
BIH TaKOX CKapkuBcs, 1o B Oepe3ni 2004 poky 3a3HAB TMOTAHOTO TIOBODKEHHS 3 OOKY
NpaliBHUKIB MUTIIIT 1 IO poO3CiiayBaHHS HOro BiANOBITHOI CKapru Oyjo Hee(eKTUBHUM. Y
IOMY 3B’SI3KY BiH TaKOX MocuiaBcs Ha ctarTio 13 Konsentii. BianosigHe moioxeHHs cTaTTi 3
nependayae:

«Hikoro He Moke OyTH MiJIaHO KaTyBaHHIO a0O0 HEIOJACHKOMY YM TaKOMY, IO TPUHIKYE
T1HICTB, TOBOJKEHHIO a00 TTOKapaHHIOY.

A. lllogo npuiiHATHOCTI

1. CmocosHo ymoe mpumaHus nio 8apmoio

84. Ypsan BBaxas, mio mepen momaHHsAM 3asBH A0 Cyay 3asBHUK HE BHYEPIIaB HAIllOHAIBHUX
3ac00iB IOPUIAMYHOTO 3aXUCTYy. YPSA TaKOX CTBEPIKYBaB, IO YMOBHU, y SKHX TpUMAald
3asBHUKA, JKOJIHUM YUHOM HE cyrnepedmnu BuMoram crartti 3. Lo crocyerbcsi HEraTMBHUX
HACJIJIKIB KypiHHS B Kamepax Ta HEJIOCTaTHOCTI MEAMYHOI JAOMOMOTH, JOBOAM 3asBHUKA Malld
JOCUTH 3araJlbHUi XapakTep i He MiATBEPKYBAIUCS JTOKa3aMH. 3TiTHO 3 TOKyMEHTaMH Y PsIy
3asiBHUK PETyJSAPHO MPOXOJIUB KOHTPOJbHI OOCTEXKEHHS Ha TyOepKylbo3 Ta iHIIN 1H(EKIiHHI
3axBoproBaHHs. BiH nBiui OyB Ha mpuiiomi y JiKaps i B KOXHOMY 3 LIUX BHIIAJKiB OTPHMaB
HeraiiHy Ta aJiekBaTHY MeAuuyHy foromory. Toi ¢akr, mo cecTpi 3asiBHUKA OyJIO J103BOJIEHO
NPUHOCUTH TIepeaadi 3 JIIKaMu JUTst 3asBHUKA, CBIAYMB JIMILE PO TE, IO BiH HE BiIUyBaB OpaKy
Hi B YOMY, YOTr'0 MOTPeOyBaB y TOM YU 1HIINI MOMEHT ISl MIATPUMKHU CBOTO 3/10POB’S1.

85. 3asBHUK ocnoproBaB IIi aprymMeHTd. BiH moBoauB, mio B Horo cripasi He Oyno e(heKTUBHUX
3ac00iB, IKUMU BiH Mir 6u ckopuctatucs. Kpim Toro, TpuMaHHs HOTO MiJl BAPTOIO CYNEPEUUsIo
BUMOTaM CTaTTi 3 3 OrjsAy Ha Te, mo Homy Oyno 69 pokiB, Ha HasSBHICTh Y HBOTO Pi3HUX
XPOHIYHHMX 3aXBOPIOBaHb, a TAaKOX Ha HEMPHUUYETHICTh HOro g0 BOWMBCTBA, B SKOMY HOrO
00BHMHYBa4YyBaJIH.

86. Cyn He OaunTh MOTPeOU PO3TILAATU 3arepeueHHss Y sy CTOCOBHO HEBHUEPIAHHS 3aC001B
IOPUIUYHOTO 3aXUCTY, OCKUIBKM CKaprd CTOCOBHO YMOB TPHMAaHHS 3asBHHKA IIiJl BapTOlO, Y
OyIb-sIKOMY BUIIAJIKy, HEIIPUIHSITHI 3 MPUYHH, BUKIAICHUX HIDKUE.

87. Cyn BBaxae, 10 OCHOBHY CKapry 3asBHHK TIOB’s3y€ i3 caMuUM ()aKTOM 3aCTOCYBaHHS JIO
HBOT'O 3aMO01KHOTO 3aXO0/y Y BUIJIAJI B3ATTS MiJ BapTy. Y 1boMmy 3B’s13Ky Cy MOBTOPIOE, 110
3TiHO 3 HOTO yCTaJIEHO MPAKTHUKOI0 TPUMAaHHS i/l BapTOIO i1 9ac JJOCYIOBOTO CIIIJICTBA CaMO
o co0i He € MJACTaBOIO IS MOPYUISHHS MUTAHHS Mpo JoTpuMaHHs ctarTi 3 KoHBeHtii (quB.
pitnenHs y crpasi « Tpenawixin npomu Pociiy (Trepashkin v. Russia), Ne 36898/03, . 91, Bix 19
munHs 2007 poky). 3a3HavueHE MOJIOKEHHS IMOKIAIa€e Ha JIepkaBy 000B’S30K MIKIYBATHCS PO
Te, 00 YMOBHM TPUMaHHS OCOOM MijJ BapTOIO BIAMOBIAATM MPUHIUITY MOBArd 10 JIOICHKOI
TigHOCTI, MO0 CIrmocid 1 METOa 3acTOCYBaHHS TAKOTO 3axXOAy HE 3aBlaBaju i AYIIEBHOTO
CTpaXIaHHS 1 MYyK, IHTEHCHBHICTh SIKUX TIEPEBHIIY€ TOW HEMHMHYUYUH pIBEHb CTPaXKIaHb, IIO0
3aBXK]IM € HEB1JI'€EMHHUM CKJIJHUKOM TPUMaHHS IiJl BapTOlO, 1 1100, 3 ypaxyBaHHIM MPAKTUIHUX
BUMOT yB’SI3HCHHS, HAJIC)KHUM YMHOM 3a0e3redyBaincs OXOpOHa 3/0pOB’s Takoi ocobu Ta ii
($hi3uyHUH 1 ICUXIYHUN CTaH 370pOB’s (IUB. cripaBy «Banawunac npomu Jlumeuy (Valasinas v.
Lithuania), Ne 44558/98, . 102, ECHR 2001-VIII).

88. TBepmxeHHs Tpo Te, IO MEBHE MOBOKEHHS J1a€ MIACTaBH AJIS 3aCTOCYBaHHsS CTaTTi 3,
norpedye, SK TPaBWIO, JOBEIACHHS «I03a PO3yMHHUM CYMHIBOM» (IMB. pIlIEHHS y CHpaBi
«Ipnanodis npomu Cnonyuenoeo Koponiecmea» (Ireland v. the United Kingdom) Bin 18 ciuns
1978 poxky, cepist A, Ne 25, c. 64-65, . 161). OnHak y crpaBaXx CTOCOBHO YMOB TPUMAaHHS ITiJ{
BapToto CyJ He 3aBkAU BUMArae, mod KO>KHY CBOIO CKapry 3asBHUK MiATBEPIUB KOHKPETHUMU
JOKYMEHTaMH. 3aJexHO Bif xapaktepy ckapru Cya MOXe JOCHIIUTH HEIOKyMEHTAIbHI
JKepena, Taki SK MOKA3aHHS IHIIUX yB’S3HEHUX (IuB., HanpuKnan, cupasy «lops npomu
Monoosuy (Gorea v. Moldova), Ne 21984/05, n. 29, 17 munus 2007 poky), abo midTH
BIJIMOBIIHUX BHCHOBKIB 3 OIJISy Ha HEHaJaHHS YpPSAOM [EPEeKOHJIMBHUX JIOKa3iB Ha



CIPOCTYBaHHS JOBOJIB 3asBHUKA, TOAl K HOro JOBOAM CHOPMYJIbOBaHI YITKO W MOCHIIOBHO
(nuB., HaNpUKJIaM, pilIeHHs y cripaBl Tpenawkina, 1. §85).

89. IloBepTatounch A0 CKapr 3asBHUKA y TOMY BHIJIA[I, B SIKOMY iX BHKJIAJEHO y CIpaBi, L0
posrmsinaerbest, Cyn 3a3Hayae, MO JOBOJIM 3asBHHKA MArOTh JOCUTHh 3arallbHUHM XapakTep.
30KkpeMa, BiH HE Ha3BaB JKOJIHOTO KOHKPETHOTO BUMAJIKY, KOJHU BiH, HE3Ba)KalOUM Ha BiANOBIAHE
3BEpHEHHS, HE OTpPUMaB JONOMOIM 3 OOKYy KOMIIETEHTHOTO Jikaps. BiH TakoX He /10BIB, L0
YMOBHU TPUMaHHS HOTO MiJl BAPTOIO MPU3BEIH JI0 3arOCTPEHHS y HBOTO Ti€l UM 1HIIOT IpoOIeMu
31 310poB’aM. HaBnaku, ik cBiiuaTh BIAMOBIIHI JOKYMEHTH, 3aBHUKOBI PETYJISIPHO NPU3HAYaIIN
Menn4Hi oOcCTekeHHs. BiH 1Biui 3BepTaBcs 10 Jdikaps, 1 oOMABa pa3d OTPUMAB HAJIEKHY
nomnomory. Ilicns 3BUIbHEHHA 3-mi BapTH y TpaBHI 2006 poky 1 10 KIHLS POKY 3asiBHUK JIBIul
3BEpPTaBCs IO MEIUYHY JAONOMOTY. YTIeplle BiH 3BEpPHYBCS 0 JIiKaps OlJIbllIe HIXK uepe3 Micslb
TicIIsl 3BUTBHEHHS 3-T1i BapTH Y 3B’s3KY 3 IepMaTodiTiero, sika He Oyia 1MoB’s3aHa i3 TOBOAAMU
1010 YMOB TpUMaHHs MiJ BapToro. Bapyre menuuny pomomory (y 3B’SI3Ky 3 aJ€HOMOIO)
3assBHUKOBI HaJaBald MPHOIM3HO Yepe3 IMICTh MICSIIB Iicis 3BUIBHEHHS 3-mix Baptu. Jlai,
I110/10 CKapry Ha KypiHHS B KaMepax, 3asBHUK HE M10/1aB KOJHHUX J0Ka3iB TOT0, 110 HOro CrpaB.i
TPUMAaJIH B OJHII KaMmepi 3 KypISIMH, IO BiH 3BEPTaBCs 3 MPOXAHHSIMH TIEPEBECTU HOTO Yy 3B S3KY
3 IIUM JI0 1HIIIOi KaMepu abo M0 BiH MaB SKICh MPOOJIEMH 31 30pOB’sIM, TTOB’s13aH1 3 TACUBHUM
KypiHHSM (TUB., a contrario, cupaBy « Ocmposap npomu Monoosuy» (Ostrovar v. Moldova), Ne
35207/03, nn. 15-17, Bix 13 Bepecust 2005 poky).

90. Illono ckapru Ha BincyTHICTh JiKiB Cy, sIK yxe OyJio 3a3HAYCHO BHWIIE, BBAKAE BiAMOBIIHI
JIOBO/IM 3asBHUKA PO3IUIMBYACTUMH. 30KpeMa, 3asiBHUK HE YTOYHMB, SIKI caMme JIIKM, 10 Oyiu
noTpiOHI oMy y 3B’sI3Ky 3 mpoOiemMaMu 31 310pOB’sM 1 3a3BHYail OyJaM AOCTYIMHHMH I1032a
MEXaMHU MICLb MONEPEHbOr0 yB’SI3HEHHS, WOMY HE HaJaBalucCs MiJ 4Yac nepeOyBaHHS MiX
BapTOIO; SIKi JIIKM BiH OTPUMYBAB BiJl CBO€i CECTPH; KOJIM CaMe CTaJIOCs TaK, 10 CeCTpa HEe 3Haia
po HEOOXiAHICTh TMepeaaTH IOJATKOBI JIIKM; Ta SIKI HETaTHBHI HACHIIKH JIS HHOTO Mala
BIJICYTHICTh IIUX JIIKIB (IMB. JUIS MOPIBHSAHHS 3rajlaHe BUIE pillieHHS y cripaBi Ocmposapa, 1.
16). OTxe, 3a icCHyIOUMX OOCTaBHH CIpaBH TOW (DaKT, IO cecTpa 3asBHUKA IMPUHOCHIIA HoMy
nepeaayi 3 HeBKa3aHMMH JIiKaMH, HE € JIOCTAaTHIM JJIsi JOBEJCHHS TOTO, IO Y MPOTHICKHOMY
BUITAJIKY 3aBHUK BUSBHUBCS O 11030aBICHUM HEOOX1THUX JIIKAPCHKUX 3aCO01B.

91. 3 oy Ha Bce 3a3HaueHe Buine, Cya BBaXkae, IO 3asABHUK HE IMOAAaB HEOE3MiJICTaBHY
CKapry Ha Te, 10 yMOBM TpUMaHHA HOro MiJ BapTOI HE BIJNOBIJANIM BHMOram cTarTi 3
Kousentii. Takum 9uHOM, IIs1 YaCTHHA 3aSBH BIIXHUISETHCS BIIMOBIAHO IO IMyHKTIB 3 1 4 cTarTi
35 KouseHuii.

2. Ill]o0o nozanoeo noeodicents 3 OOKy Miniyii ma HeephekmusHoCcmi po3ciioy8anHs

92. Ypsi 1OBOAMB, IO 15l YACTHUHA 3asIBU € IEPETIACHOI0, OCKUIBKH BiIMOBIIHE PO3CIiIyBaHHS,
3/11iCHIOBaHE HalllOHAIbHUMHU OpTaHaMH, II€ He 3aBEPIICHO.

93. 3agBHUK HANoJATaB Ha TOMY, IO PO3CIiAyBaHHS Oysi0 Hee()eKTUBHUM i 10 L1 0OCTaBHHA
3BIJIBHSIE HOTO BiJl HEOOXITHOCTI YeKaTH Ha pe3yJIbTaTH PO3CITiTyBaHHS.

94. Ha nymky Cyny, 3anepeueHHsl Ypsiay NOpyLIy€e MUTaHHS, 0 MalOTh PO3IIsSAaTHCS Pa3oM 3
MaTepiaJbHO-MIPaBOBUMH acriekTamu KOHBEHIII1, Ha SKi MOCUIaeThes 3asiBHUK. Tomy nami Cyn
pO3TIIIaTHME X BiATIOBIIHUM YHHOM.

B. Iloxo cyTi

1. Il]ooo epexmusrocmi po3ciioy8anHs cKapeu 3asa8HUKA HA HCOPCIMOKE NOBOONCEHHS

95. 3a TBepmKEHHSM Ypsay, OpraHd BIaAW POOMIM BCE y MEXKaxX CBO€I KOMIETEHIT st
PO3CIilyBaHHs CKapTy 3asBHUKA HA KOPCTOKE IMOBOHKCHHSI.

96. 3asBHUK 1€ 3alepeuyBaB.

97. Cyn Haraaye, 1o B THX CIpaBaX, KOJU 0co0a BHCyBa€ HeOE3MiJCTaBHY CKapry Mpo Te, M0
BOHa OyJla MifJjaHa MOTAaHOMY IOBO/DKEHHIO 31 CTOPOHHU CyO’€KTiB BIIQAHHUX TOBHOBa)KEHb B
MOPYIICHHSI CTATTi 3, [l TOJOXEHHS, SKIIO WOr0 TIIYMAuuTH B CBITJII 3arajibkHOTO OOOB’S3KY
nep:kaBH BiANoBigHO 10 ctarTi | KoHBeHuii, BUMarae 3a cBOiM 3MicTOM, 00 OyJI0 IPOBEIEHO
edexTuBHE OQiIiiiHE PO3CHIiAyBaHHsS (IMB. PIIEHHA Y CIpaBl «AcboHO8 ma iHwi npomu
boneapiiy (Assenov and Others v. Bulgaria), Bin 28 xoBTHa 1998 poky, Reports of Judgments
and Decisions 1998-VII], c. 3290, n. 102, ta y 3raayBaniii Bute cupasi «/Iabima npomu Imaniiy
(Labita v. Italy) [GC], m. 131).



98. [llomo obGcraBuH crmpaBu, sika po3risiaaeTbes, Cyn mepeayciM 3a3Hayae: MONPH Te, IO
CKapry 3asBHMKA Ha TIOTaHE IIOBO/DKEHHS OyJI0 TOHAaHO YIPOJOBXK JECATH [HIB TIiCIs
3BUIBHEHHS HOr0 3-11iJ] BapTH, PO3CIiAyBaHHs, sIKE€ TPUBAJIO MaiXkKe I’ATh POKIB, HE MPUBEIO 0
BCTAHOBJICHHSI BUHHUX Yy CIPUYMHEHHI 3asBHUKY TUIECHUX yIIKO/keHb. He Oyio cripocToBaHo i
BEpCil0 MOAil 3asBHUKA IHIIMM MPABIOMOIOHUM TOSCHEHHSM IIOAO MOXJIHMBOTO CHOCO0Y
CIPUYHMHEHHS WX TIIECHUX YIITKO/KCHb.

99. Cyn Oepe 10 yBaru i te, 1110 nepeBipka HEOAHOPA30BO MPHUIHHSIACA, OCKUIBKU IPOKYypaTypa
HE MOTJIa BUSBUTH JIOKa3d TOTAaHOTO TOBO/DKEHHSA. YCl TIOCTAHOBU NP0 BiJIMOBY Y TOPYIICHHI
KPUMiHAJIBHOT

crpaBu OyJM 3roJJOM CKacOBaHI CylOBHMH OpTaHaMH, OCKLJIBKH IMPOKYypaTypa He CIIPOMOTIIacs
BUKOPHCTATH BCl HasiBHI y Hei 3acoOW Ui BCTAHOBIEHHS NPUYUHU BUHUKHEHHS TIJIECHHUX
YIIKO/DKEHb Yy 3asBHUKA. Y BIAIMOBIIHUX IMOCTAHOBAX, a TAKOXK y KUIBKOX OKPEMHX YyXBaslaxX
MICBKHI CyJl YiTKO BKa3yBaB Ha HU3KY 3aXOJiB, SKUX MOXKHa Oylo O y)XHTH, 3BEpPTAOUU MpHU
IIbOMY YBary i Ha Te, II[0 HOTO MOMNepeHI BKa3iBKH HE OyJI0 MOBHICTIO BUKOHaHO. He3Baxaroun
Ha IIe, MPOKypaTypa ¥ nanai HeOAHOPA30BO BiIMOBIUIA y MOPYLICHHI KPUMIHAIBHOI CTIpaBU Ha
TUX CaMUX ITiJICTaBax, M0 i paHiIle, i T0IaTKOBO HE MPOBOIMIIA CYTTEBUX CITIIUMX 3aXO/IB.

100. Sk cBimuaTh octanHi moctaHoBH (Bix 7 TpaBHs 2007 poky Ta 18 motoro 2008 poky) mpo
BIZIMOBY y MOPYUICHHI KPUMIHAJIBHOI CIpaBH, MEBHI 3aXO0IH, BXHUTTS SIKUX BHUMAaraB CyJl, yKe
HEMOXJIMBO OyJ0 3AIMCHUTU 3a CITMBOM dYacy. 30KpeMa, CBIIKM B)X€ HE MOIJIM MNpUTrajaTv
MOJIPOOUIs BIAMOBITHUX TOJIH; MONIYK PEYOBUX JOKA3iB — HANPHKIAJ, MPEAMETIB, SKUMU
Moriau OyTH CHOPUYMHEHI TUIECHI YINKOMKEHHS 3asABHUKOBI,— BXE HE MIr OyTu
pe3ynpTaTuBHUM. 3a 1ux oOcrtaBuH Cysa He 0auuTh MIiACTaB CIOMIBATHCS Ha T€, L0 IPH
NPOBEJCHHI Ille OJHiI€i HU3KU NEPeBIpOK MOKHA OyJe BUIPABUTH IONEPEIHI HEMONIKU 1
3a0e3neunTH e(heKTUBHICTH PO3CIiAyBaHHS.

101. Cyn BBaxae, mo (axTUuHi 0OCTaBHHHU, TOB’s3aHI 3 MEPEBIPKOIO CKapru 3asBHHUKA Ha
HIOraHe MOBOHKEHHS B IIii CIIpaBi, CX0Ki Ha 0OCTaBMHM B KIJIBKOX MOIMEPETHIX CIIpPaBax, y sIKUX
Cyna BcTaHOBHUB HasBHICTh mopymieHHss KonBeHmii (AuB., Hanpukiaa, cupaBy «Muxecee npomu
Pociiy (Mikheyev v. Russia), Ne 77617/01, mm. 112—-113 1 120-121, Bix 26 ciuns 2006 poky;
3rajiaHe BHILE pilieHHs y cupai Kozunys, nn. 61-62 1 65; ta cnpaBy «Kobeys npomu Yxpainuy
(Kobets v. Ukraine), Ne 16437/04, 1. 53-56, Bin 14 mororo 2008 poky).

102. bepyuu 10 yBaru oOCTaBUHU CHpPaBHU, 110 PO3TIIAJAETHCS, Ta BUXOASUN 31 CBO€ET yCTaneHOl
npaktukd, CyJ1 J0XOAUTh BUCHOBKY, IO B I1ii clipaBi Mae micuie nopymieHHs crarti 3 Konsenmii
3 OrJIsiy HAa Hee(eKTUBHICTh PO3CIiAyBaHHS CKAapTU 3asiBHUKA Ha MOTaHE MOBOJKEHHS il 4ac
nepeOyBaHHs Horo mij BapToro. TakuM YUHOM, TOTIEPETHE 3arnepeueHHs] YPsay BiIXHIISETbCS
(mmB. myHKT 92 BUIIIE).

103. 3 ornsgy Ha cBilf BUCHOBOK 3a crarreto 3, Cya BBaxae, 10 HEMA€ MOTpedu BHU3HAYATH, YU
OyJ0 Takox mopymieHo ctartio 13 KoHBeHIil y 3B’ 3Ky 3 €()eKTHUBHICTIO PO3CIIiIyBaHHS.

2. ll]o0o cmeep0iicy8anoco nocano2o no80ONCeHH s

104. 3a TBepKCHHASIM Y PsITy, OIIHUTH JOCTOBIPHICTh CKApT 3asBHUKA HA TIOTaHE TTOBOKECHHS 3
HUM TIpaliiBHUKIB Mumimii y Oepe3nHi 2004 poky HEMOXJIMBO, OCKUIBKH BIiJIIOBITHE
po3ciigyBaHHs, 3AiCHIOBaHE HAIllOHAIILHUMH OpraHaMHu, 1€ He 3aBEPIICHO.

105. 3a TBep/UKEHHSM 3asBHUKA, MaTepiaii CHpaBU MICTITh JIOCTaTHHO JOKAa3iB TOTO, IO
TIJIECHI YIIKO/DKEHHS Oy 3aBaaHi HOMy MpamiBHUKaMu MUTiii. 30kpema, Ypsija He HajaaB
HISIKOTO aJhbTEPHATUBHOTO MOSICHEHHSI TOTO, TKUM YHHOM 3asBHUK 3a3HaB X YIIKOJKCHb.

106. Cyn mie pa3 moBTOproe: «SIKmo B 0ocobW, sKa MiJ 4yac 3aTpUMaHHS MPaBOOXOPOHHUMHU
opraHamMyd OyJia IIIJTKOM 3/I0pOBa, TPH 3BUIBHEHHI BHSBJICHO TIJECHI YIIKOJDKEHHS, Ha
BIZIMOBIZIHY JI€p’KaBy MOKJIAJAEThCSI O0OB’S30K JATH MPAaBIONOAIOHE MOSICHEHHS, SKUM YWHOM
OyJIi CIIPUYMHEHI 111 YIIKOIKCHHS, 1 HEBUKOHAHHS TaKOT'0 00OB’ 13Ky BOYEBH/Ib CBITYUTHME PO
HASBHICTh MUTAHHS MIOJ0 JAoTpuMaHHs ctarti 3 KouBeHIii» (AuB. pimneHHs y crupasi « Tomasi
npomu @Ppanyiin (Tomasi v. France) Bing 27 cepnas 1992 poky, cepis A, Ne 241-A, c. 4041, mm.
108-111, ta cnpaBy «Cervbmyni npomu @Ppanyiiy (Selmouni v. France), Ne 25803/94, m. 87,
ECHR 1999-V). Konu Bcs 4y 3HauHa yacThHA iH(GOpPMAIlii CTOCOBHO TOJIM, TIPO sIKi MaeThCs,
BiJJOMa BUKJIFOYHO OpraHaM BJIAU — SIK 1€ Ma€ MICIE y CIpaBi MI0J0 OcCi0, siki mepeOyBarTh
IiJ] BAPTOIO Ta SIKi mepeOyBaroTh il IXHIM KOHTPOJIEM,— 1 KOJIM y TaKUX OCIO I 9ac IXHbOTO
nepeOyBaHHs TMiJl BapTOIO 3 SBISIOTHCA TIJIECHI YIIKO/KEHHS, L€ MOPOJPKYE BiAMOBIAHI



oOrpyHToBaHi npe3ymmiii ¢akry. [Ipu oMy TsATap A0BEICHHSI MOXKHA BBAXKATH MOKJIAJICHUM Ha
OpraHM BIaJM, a/’)K€ CaM€ BOHU MAalOTh JaTH 3a/0BUIbHI Ta NEPEKOHJIMBI MOSCHEHHS (IUB.
pimeHHs y cnpasi «Pubiu npomu Aecmpiiy (Ribitsch v. Austria) Bin 4 rpynns 1995 poky, cepis
A, Ne 336, n. 34, 1 ciipaBy «Carman npomu Typeuuunuy (Salman v. Turkey) [GC], Ne 21986/93,
n. 100, ECHR 2000-VII).

107. TloBeprarounch a0 (akTiB cropaBu, sika posrsigaerbes, Cya 3a3Hadae, 1m0 CTOPOHHU
HOTOJDKYIOTBCS 3 TUM (pakToM, 1110 6 KBiTHS 2004 poKy 3asBHHK, SIKOT'O HA TOW 4ac TPUMAJIH i
BapTOI0, MaB 10 BChOMY TUTy YHCJICHHI CHHIN, NMPUYMHOIO BHHUKHCHHS SKUX MOTJIO OyTH
nagiHas a60 moOuTTa. TBep/HKeHHS 3asBHHUKA PO T€, M0 CHUHII 3 SIBUJIUCA MICHS TOTO, SIK HOTO
3aTPUMAIIH, IiITBEPKYETHCS MUCHMOBUMHU TMOKAa3aHHIMH JBOX OCIO, sIKi HIOWTO Oaumim Horo
0e3 TUIeCHUWX YUIKOMKEHb Yy Jla3Hi Oe3rocepeqHbhO IMepen HWOro 3aTpUMaHHAM. Xoda Ciayl
OpraHM BUPILIWIM, 1110 L1 MOKAa3aHHs HE 3acIyroBYIOTh Ha JOBIpY (AuB. MyHKT 70 BHILE), €1UHE
anbTepHATHBHE TMOSCHEHHS, S5KE€ BOHHM 3alMpOINOHYBajld Maibke TICIs YOTHPHOX POKIB
pO3CIiyBaHb, MOJSATAIO B TOMY, IO YIIKOJDKCHHS 3asBHUKAa BUHHUKIIH, MOXIIMBO, BHACIHIJOK
naxiaas 20 6epesns 2004 poky, He3amoBro nepen 3atpuMmanaaM. Oanak Cyn 3a3Havae, IO IO
BEPCiI0 HE MiATBEPKEHO XOTHUMH jaokazamu. 20 Oepesns 2004 poky, mepir HiK HOMICTHTH
3asiBHUKa B ITT, B 1il ycTraHOBi, sk OyJio 3asBJICHO, MOBHUHHI OyJHM MPOBECTH HOTO0 MEIUYHE
oOcTexeHHs (IuB. MyHKT 71 BHIE), ane BiIMOBIIHOI MiATBEpPIKYyBAJIBHOI TOBIIKA CTOCOBHO
3rajaHux TuUlecHUX ymkomkeHb a0 Cyny He mnomaHo. OTxe, 3a BIACYTHOCTI JOKa3iB
npotuiexkHoro, Cy TOTOKYEThCS 3 TBEPKEHHSIM 3asBHHKA MpPO T€, IO BiH 3a3HaB IUX
TIJIECHUX YIIKO/KEHb MiJ yac nepeOyBaHHA B pallBiAALIl MUTILIT y 3B 3Ky 13 3aTPUMAaHHSIM.

108. Illogo BimMOBiAANBLHOCTI JCpKaBW 3a TUIECHI YHIKO/KeHHS 3asBHUKAa Cya BHU3HAE, IO
MaTepiaqu CIpaBd HE MICTITh MEPEKOHIUBUX JOKa3iB TOro, SKMM YHWHOM BOHHU Oynu
cupuunHeHi. [IpoTe Bcs CyKynmHICTh HasiBHUX (DaKTiB — MEAMYHI JOKa3H, MOKA3aHHS 3asBHUKA,
TOM (akT, 10 OpraHu BIAJM HE HAJAIM YITKOTO 1 HECYNepewIMBOIO IMOSICHEHHS 00
MmicrenepeOyBanss 3asBHUKA 19-20 Oepesns 2004 poky, ToW ¢akT, Mo 3asBHHKA 3a0upaiu 3
Horo xamep AJii pO3MOB 13 CIIIYUM, HE 3a0e3Medyloud MPU LbOMY MPUCYTHOCTI CBIJKIB 1
IPOIECyaTbHUX TapaHTii, TOW (akT, MO BiH 3i3HABCS Yy BUYMHCHHI BOMBCTBA B OCTaHHIN JIEHb
CTPOKY apeliTy, a TaKOXk BIJICYTHICTh MPABIONOAIOHOTO albTEepPHATUBHOTO MOSCHEHHS CTOCOBHO
MOXOJDKEHHS WOTO TIJICCHUX YIIKOJDKEHb,— TOPO/IKYE OOIPYHTOBAHY IJIO3PY IIOJIO
WMOBIPHOCTI 3aBJaHHs [IUX YIIKO/XKEHb MPalliBHUKAMU MUTILIT.

109. Cyn moBTOpIOE, IO JepkaBa HECe BiIMOBINANBHICTH 3a 3I0pOB’S OCi0, AKi mepedyBaloTh
MiJ] BapTOIO, 1 III0 Ha OpPraHW B TMOKJIAJIEeHO 000B’S30K 3a0€3MEUYCHHS 3aXHCTY TaKuX 0OCiO.
Bepyun 1o yBaru 00OB’SI30K OpraHiB BIaJM JATH MOSICHEHHS CTOCOBHO TUIECHUX YIIKO/KEHb,
CIIPUYMHEHUX 0co0aM, sKi mepeOyBaroTh I iXHIM KoHTpojeM, Cya BBaxae, o TOH ¢akt, 1o
KOJHOTO Cy0’€KTa BIaJHUX TIOBHOBOXEHh HE OyJlO0 BU3HAHO BHHHHM Y BUYMHEHHI
HACWJIBHUIIBKOTO 3JIOYMHY CTOCOBHO 3aTPUMAHOro, SK Mallo Miclle B I[iii crpaBi, HE MOXe
3BUIBHSITH JIep’KaBy BiJ BifmoBinaiapbHOCTI 3a KoHBeHmi€w (MuB., mutatis mutandis, cripaBu
«Ecen npomu Typeuuunuy (Esen v. Turkey), Ne 29484/95, 1. 28, « 13 npomu Typeuuunuy» (Yaz v.
Turkey), Ne 29485/95, n. 30, i «Auwe Tene npomu Typeuuunuy» (Ay e Tepe v. Turkey), Ne
29422/95, Bin 22 mumsast 2003 poky).

110. Otxe, Cyx mOX0IUTh BUCHOBKY, 110 y 3B’ 53Ky 3 UM OyJ10 mopymieHo craTTio 3 KoHBeHItii.

II. CKAPT A ITPO TOPYIIEHHS ITYHKTY 1 CTATTI 6 KOHBEHIIIT

111. 3agBHHUK CKap)KHMBCS, IO TPHUBAIICTh MPOBAHKCHHS B TOPYIICHIH MPOTH HBHOTO
KpPUMiHAJbHINA CIIpaBi HE BIANOBigalla BUMO31 «PO3YMHOTO CTPOKY», BCTaHOBIIEHIH MyHKTOM 1
ctarti 6 KoHBeHIII1, B IKOMY 3a3HaY€HO:

«KoeH Mae paBo Ha ... PO3TJIs] HOro CpaBu yHIPOJOBXK PO3YMHOI'O CTPOKY ... CY/IOM, ..., AKUU
BCTAaHOBUTH OOIPYHTOBAHICTh OYyIb-SIKOTO BHCYHYTOT'O MPOTH HBOTO KPUMIHAIHLHOTO
OOBHHYBa4Y€HHSL. ...»

112. Ypsa nagaB 3aniepeyeHHs.
A. llogo npuiiHATHOCTI



113. Cyn BBaxae, 10 L CKapra He € sIBHO HEOOTPYHTOBAHOIO Y 3HA4YE€HHI MYHKTY 3 cTarTi 35
Kongenmii. Cyn Takox 3a3Hayae, 110 BOHA HE € HEMPHUUHATHOIO 3a SIKUXOCh 1HIIMX ITi/ICTaB.
OT:xe, BOHAa OroJI0UIY€THCS IPUNHATHOLO.

B. llloxo cyTi

1. Ilepioo, sixuti mae bpamucs 0o yeacu

114. Cyn 3ayBaxkye, 110 B KpUMIHAJIBHUX CIPaBax Mepedir «pO3yMHOIO CTPOKY», HpO SIKUH
imeTbess y myHKTI 1 crarti 6 KonBeHIli, MOYMHAETHCI 3 MOMEHTY Mpes sIBIEHHS 0cC001
«0OBHMHYBau€HHs», IHIIUMH CIOBAMH — 3 MOMEHTY, KOJM KOMIIETEHTHHUI opraH odimiiiHo
3asBIISiE€ TIPO BUMHEHHSI HEIO 37104MHY. lle BH3HA4YeHHS TakoX BiAIOBiNA€ KPUTEPIIO, 32 SKUM
BU3HAYAETHCSI, KOJIM «CTAHOBMILE [MiJ103proBaHOro] Oyio cyrreBo migipBaHo». lllo crocyerbes
3aKIHYEHHS «BIJMNOBIAHOIO CTPOKY» Y KpUMIHAJIbHHUX CIIpaBaX, Led CTPOK, KM BHU3HAYAETHCS
3a myHKTOoM 1 crtatTi 6 KoOHBeHIl, OXOIUIIOE Bech 4Yac, MPOTATOM SKOTO 3]1HCHIOBAJIOCS
BIJITIOBIIHE TIPOBA/KCHHS, BKJIFOYAIOUM Yac OyIb-SKOTO OCKap)KCHHS pIilieHb (JHMB. CIpPaBy
«Mepim npomu Ykpainuy (Merit v. Ukraine), Ne 66561/01, 1. 70, Bix 30 Gepesns 2004 poky).
115. Ulomo dakTiB y cnpasi, mo posmisiaaeThes, Cy 3a3Havae: Xxo4a MEepIIdid JOMUT 3asBHAKA
ctocoBHO 3HUKHEHHs O. C. Ta BUIy4YeHHs 3 OyJIMHKY 3asBHMKA IEBHUX MPEAMETIB BiIOyIHCA
mie B uepBHi 2003 poky, nume B OepesHi 2004 poky 3asBHHMKA TOBIJIOMWIH, IO WHOTO
I1103pI0I0Th Y BUMHEHHI HUM yOouBcTBa O. C. 1 HOPYLIMIN IPOTH HHOTO KPUMIHAJIBHY CIIpaBy. Y
gyepBHi 2008 poKy NpoBa/pKeHHS B Til crpaBi Oyyio mie He 3aKkiH4YeHe 1 rmepeOyBano Ha crajii
JIOCYJIOBOTO CiijicTBa. TakMM YMHOM, Ha 3a3HauyeHy JaTy TPHUBAJICTh IbOI0 IMPOBAKEHHS
CTaHOBHWJIA YOTHPH POKH 1 TPU MICsIi, TOMI SK YXOJHOTO CYJOBOTO pIillleHHA e HE Oyio
YXBaJICHO.

2. PosymHicmb mpueanocmi npo8aoicens

116. Cyn 3ayBaxye, IO PO3YMHICTh TPHBAJIOCTI MPOBAKCHHS Ma€ OIIHIOBATUCS Yy CBITII
KOHKPETHHX OOCTaBUH CIpPaBU Ta 3 YpaxyBaHHSIM TaKUX KPUTEPIiB, K CKIAIHICTh CIPaBH,
NOBE/iHKA 3asBHUKA Ta BiIIOBITHUX OpPraHiB (IWB., cepel 0araTboX IHIIMX, PIIEHHS Yy CHpaBi
«llenicve i Cacci npomu @panyiiy (Pélissier and Sassi v. France), [GC], No 25444/94, n. 67,
ECHR 1999-11). Jani Cyn Bka3ye Ha Te, 10 OOBHHYBAa4YC€HUH y KPUMiHAIBHIN CIIpaBi MOBUHEH
MaTH TpaBO PO3PAaXOBYBAaTH Ha 3[IIACHEHHS MPOBAIKEHHS B HOTO chpaBi 3 0OCOOIUBOIO
PETEBHICTIO 1 110 MOJIOKEHHS CTATTi 6 MOKJIWKaHI HEe TOMyCKaTH B KPUMiHAIBHUX CIIPaBax HaJ-
TO TPUBAJIOTO MepeOyBaHHS 0OBHMHYBa4YyBaHOI 0COOM B CTaHI HEBH3HAYEHOCTI IIOJI0 CBOET 0TI
(muB. cipaBu «Haxmanosuy npomu Pociiy (Nakhmanovich v. Russia), Ne 55669/00, n. 89, Bix 2
oepesns 2006 poky, Ta «lsanos npomu Yxpainuy (Ivanov v. Ukraine), Ne 15007/02, n. 71, Bim 7
rpyasst 2006 poky).

117. Cyn Takox Harajzye, 10 y CHpaBi, sika po3TJIsJacThbCs, 3aIBHUK MPOTSATOM JIeB’ITH MICAIIIB
nepeOyBaB I1iJ] BApTOI0 — 3 OISy Ha IeW (akT opraHu, siKi BEJH II0 CIIPaBy, OBUHHI OyiH 3
0COOJIMBOIO CTAPaHHICTIO 10ATH MPO Te, MO0 3MIMCHEHHS MPaBOCYAs Bi0Oyocs 0e3 3BOJIiKaHb
(muB., Hanpukian, cnpaBu «Cmuprosa npomu Pociiy (Smirnova v. Russia), NeNe 46133/99 1
48183/99, n. 83, ECHR 2003-IX, ta «fOpmaece npomu Ykpainu» (Yurtayev v Ukraine), Ne
11336/02, m. 37, Big 31 ciuns 2006 poky).

118. Cyn Gepe mo yBaru Toi (pakT, 1o I KpUMiHaJIbHA CIIpaBa, sIKa CTOCyBajacs 3HUKHCHHS
ocoOm, Oysa JOBOJI CKIJIATHOK; 30KpeMa, MEBHY CKIIAHICTh CTAHOBUJIM 3’SICyBaHHS (DAKTIB 1
30upanHa JokasiB. Cya TakoX BpaxoOBY€ II0KA30BI 3yCHJUIS CyAy TEpIIoi i1HCTaHIi 3
NPUCKOPEHHS 1epediry mpoBa/KeHHS, 30KpeMa 3a JOMOMOT 00 3a0e3MeUeHHs IIIbHOTO rpadika
CIIyXaHb 1 HalpaBJIeHHs HaraJayBaHb MIPOKYpaTypl Ta eKCIepTaM CTOCOBHO IXHIX MpOoIlecyalbHUX
000B’sI3KIB.

119. 3 inmoro 6oky, Cyn 3a3Havae, 110 3aTPUMKHU 3 BUPIIMICHHSIM CIPaBH BUHHUKAIM T'OJIOBHHM
YHHOM 4Yepe3 YMCJICHHI TMOBEPHEHHS CIpPaBH Ha JIOJATKOBE PO3CIITYyBaHHA Ta BUIIPABICHHS
IpolecyaqbHuX MOMIIOK. KpiM TOro, AocynoBe CHiJICTBO HEOAHOPA30BO 3YIMUHsIOCA 0e3
BIZIMOBIZTHOT IPUYMHU 200 y 3B SI3KY, SIK CTBEPUKYETHCS, 3 MPOOIEMaMH 3asBHUKA 31 37I0pOB’ M,
X0ua MiITBEPHKYBATBHUX MEIMYHUX JTOKYMEHTIB He Oys0. CtaHoMm Ha JiunieHb 2008 poky, micis
YOTUPHOX POKIB TMPOBEJCHHS CIIJCTBA, ClpaBa W Jami mnepedyBana Ha CTafii J1OCYAOBOTO
CIIicTBa.



120. HocniguBimum Bci mojaHi marepianu, Cyna BBaxae, 10 Ypsil HE HaJaB MEPEKOHIUBOTO
NOSICHEHHST TaKOl 3aTPUMKHM 3 BUpimeHHAM cnpaBu. Cyn BBakae, IO y IIbOMY BHIIQAKY
TPUBAJIICTh MPOBA/KEHHS B KPUMIHAJIBHIN CIIpaBi, MOPYIIEHIH MPOTH 3asBHUKA, € HAIMIPHOIO 1
HE BIJIMOBIJIA€ BUMO31 «PO3yMHOTO CTPOKY».

121. OTxe, OyJso nopymeHo NyHKT 1 cTarTi 6.

III. CKAPT'A TIPO OPYIIEHHSA CTATTI 13 KOHBEHIIIT

122. Tlocunarounce Ha crartio 13 KonBeHIlli, 3asBHUK TaKOX CKap>XKUBCS Ha BIJACYTHICTh
e(eKTUBHHX 3aC001B IOPUIUYHOTO 3aXUCTy CTOCOBHO HOT0 CKapr, MOJaHUX Ha MiACTaBi CTATTI 3,
IpO yMOBHM TpUMAaHHS IiJ] BapToo, Ta ckapr Ha miacraBi crarti 6 Konsenmii. Crarts 13
HPOTOJIOIIYE:

«KosxeH, uyni npaBa Ta cBoOonau, Bu3HaHi B 1i KonBeHiii, Oyno mopyiieHo, Mae MpaBo Ha
e(peKTUBHUN 3aci0 IOPUIMYHOTO 3aXWUCTy B HAI[lOHAJbHOMY OpraHi, HaBiTh SKIIO TakKe
nopyuIeHHs 0yJ0 BUMHEHE 0co0aMHU, SKi 31HCHIOBAIN CBOi O(IIliiiHI TOBHOBAXCHHS.

123. VYpsa HagaB 3anepeyeHHs.

A. BincyTHicTh 3ac00iB IOpMIMYHOI0 3aXMCTY CTOCOBHO CKAPrd HA YMOBM TPHUMAaHHS il
BapToOI0

124. Cyx naragye cBiii BHCHOBOK PO Te, IO 3asBHHUK HE IOAAB HEOE3MiCTaBHY CKapry Ha Te,
00 YMOBM TpUMaHHS MOro miAg BapTol0 HE BiAmoBiganu BuMoraM ctarti 3 KouBeHii.
BinnoBimHo Ha 1o ckapry rapantii crarti 13 He mommproroThcs. TomMy 11 4acTWHA 3asiBH
HENpUUHATHA 1 Mae OyTH BiIXWJIEHA 3T1IHO 3 BUMOramMu MyHKTiB 3 1 4 ctarti 35 KoHBeHIlii.

B. BincyTHicTb 32c00iB OpHANYHOI0 32aXHCTY CTOCOBHO CKAPI'M HA TPUBAJICTH
KPUMIiHAJILHOTO NPOBA/’KEHHS

125. Cyn BBaskae, 110 IS CKapra IoB’si3aHa 3i CKaprol Ha TPUBAJIICTh MPOBapKeHHs. Ha nymky
Cyny, 1s ckapra He € SBHO HEOOTPYHTOBAaHOIO 9 (DaKTHYHO HETPUHHSATHOIO Ha SKUXOCH 1HIIIHX
mijicraBax, 3a3HavyeHuX y crarti 35 KonBenitii. OTxe, BOHAa OTOJIOUTYEThCS TPUHHSATHOIO.

126. Cyn moBToproe, mo cTarTs 13 rapaHTye HasBHICTh €PEKTUBHOTO 3acO0y IOPUIAMYHOTO
3aXHUCTy Y BIANOBIIHOMY HAIllOHAJILHOMY OpraHi y 3B’S3Ky 31 CKaproro Ha MOPYIICHHS BUMOTH
nyHKTYy | cTarTi 6 CTOCOBHO PO3IIISANY CIpPaBU YIPOJOBXK PO3YMHOTO CTPOKY (AMB. CIIpaBy
«Kyona npomu Ionvwiy» (Kudta v. Poland), Ne 30210/96, n. 156, ECHR 2000-XI). Hani Cyn
MIOCUJIAETHCS HA CBil BUCHOBOK Yy cIpaBi Mepima Tpo BiJICYTHICTh €()eKTUBHOTO 1 JOCTYITHOTO
3ac00y IOPUIUYHOTO 3aXUCTY, epea0aYeHOro HalliOHATLHIM 3aKOHO/IaBCTBOM CTOCOBHO CKapr,
MOB’SI3aHUX 13 TPUBATICTIO KPHUMIHAIHLHOTO mpoBapkeHHs (nuB. CrpaBy «Mepim npomu
Yrpainu» (Merit v. Ukraine), Ne 66561/01, rir. 78—79, Bin 30 6epe3ns 2004 poky).

127. Y cmpagi, mo posrisinaetsesi, Cyn He 6auuTh MICTaB BIAXWIATHCS BiJl BUCHOBKIB, SIKUX BiH
JIATIIOB Y 3a3HaYE€HOMY BHIIIE PIIICHHI.

128. OTxe, maino Mmicre nopymeHHs crarti 13 Konsenii.

IV. ITHIIT CKAPTH IIIOJIO MOPYIIEHHA KOHBEHIIIT

129. HacamkiHelb, TOCHJIAIOYHCHh HAa MMyHKT | cTarTi 5, 3asBHUK CTBEPKYBaB, IO B3SATTS HOTO
iy Bapty B Oepesni 2004 poky i B ceprHi 2005 poky 0yJi0 He3aKOHHHUM; MOCUIIAI0YNCH HA TyHKT
4 cTaTTi 5 — 10 MICBKHI CyJl HE3aKOHHO BiMOBHBCS 2 BepecHs 2005 poKy pO3rIIsIHYTH HOTO
KJIOTIOTaHHS PO 3BUILHEHHS 3-IIiJ[ BapTH; MOCWIAIOYKCh HA MYHKT 5 CTAarTi 5 — mjo OyIno
HEMOKJIMBUM JOMOITHCS KOMIICHCAIlli 32 HE3aKOHHE TPUMAHHSA IiJl BapTOIO; MOCHIAIOYUCH Ha
crartio 2 [Iporokomy Ne 7 — mro 7 rpyans 2005 poky anensmiifHuN Cy1 HE3aKOHHO BiIMOBUBCS
OPUMHATU 0 PO3IJIsAY HOro amessiiio Ha pilleHHs CyAy Mepiioi iHCTaHLIi Mpo MPOJAOBKEHHS
CTPOKY TpUMaHHS HOTO i BapTOIo.

130. YBa)kHO JOCHTIIMBIIY 3ayBa)K€HHS 3asiBHUKA, BUXOJSYH 3 CYKYITHOCTI HasIBHUX MaTepiais,
Cyn He BCTaHOBUB B Til Mipi, B SIKili BiH € MOBHOBR)XHUM BHBYATHU 3asBJICHI CKaprH, >KOJIHUX
O3HaK MOPYIIEHHS IpaB Ta cB000, rapaHTOBaHUX KOHBEHITI€TO.

131. Orxe, BignmoBiaHO 10 MyHKTIB 3 1 4 ctarti 35 KOHBEHIIIT 111 YaCTHHA 3asBH OTOJIOIIYETHCS
HENPUUHATHOIO SIK IBHO HEOOTPYHTOBAHA.



V.3ACTOCYBAHHSA CTATTI 41 KOHBEHIIIT

132. Crarts 41 KonBeHiii nepenbayvae:

«Sxmo Cyn BuzHae ¢akt nopyueHHs KoHBeHIT ad0 MPOTOKOMIB /10 HET 1 AKIIO BHYTPIIIHE
npaBo BiAnoBigHOI Bucokoi JloroBipaoi CTopoHu nependayae JIMIIe YacTKOBE BiAIIKOTYyBaHHS,
Cyn, y pa3i He0OX1THOCTI, HaJla€ MOTEPIUTIN CTOPOHI CIPABEATIUBY CaTUC(HAKITIION.

A. lllkona

133. 3asBHuk Bumaras 70 000 eBpo koMIieHcalii 32 MOpalbHY HIKOJY.

134. Ypsia ocrioproBaB 1110 BUMOTY.

135. Cyn 3ayBaxye, 110 B Il CIIpaBl BiH KOHCTAaTyBaB MOPYILIEHHS CTaTTi 3, MyHKTY 1 cTarTi 6
ta crarti 13 Konsenuii. O0ctaBuHY, y 3B 3Ky 3 akumMu CyJ AIMIIIOB BUCHOBKY PO HAasBHICTh
IIUX TOpYIleHb, HANEBHO CHPUYMHWIM 3aSBHUKOBI CTpaXJIaHHS 1 Myku. Buxomsum 3 mux
MIpKyBaHb Ta BIANOBIAHOI npakTuku Cyny (IuB., HaOpUKIaJ, cOpaBy «Aganacbes npomu
Vrpainuy, Ne 38722/02, n. 84, Big 5 kBiTHa 2005 poky; 3ragaHi BUIlEe pILICHHS Yy CHpaBi
Kosunys (. 73) i Kobysa (. 64); a takox crupaBy «J/Iyeosuti npomu Yrpainuy (Lugovoy v.
Ukraine), Ne 25821/02, n. 46, Big 12 yepBus 2008 poky), a Takox 3iHCHIOIOYU OIIIHKY Ha
3acamax cmpaBeymBocTi, Cyn mpucymkye 3asBHUKOBI 10 000 €Bpo sSK KOMIICHCAIIO 32
MOpaJIbHY HIKOTY.

B. Cynosi Ta inmi BuTpaTn

136. 3asBauk Takox BuMaras 28 100 rpuBeHb! KOMIIEHCAIIIT 32 CYI0BI BUTPATH B HAI[IOHATBHUX
cymax 1 5750 IPUBEHL? KOMIIEHCALli 3a BUTpATH, IIOB’A3aHi 3 IPOBAIKCHHAM y Cyni. Ha
MiATBEP/UKCHHST 3a3HAYEHUX BUINE CYM BiH TOJaB KBUTAHIII, SKi CBiAYaTh MPO KOHKPETHI
HOCIYTH aIBOKATa Ta OIjIaTy iX 3aBHUKOM.

137. Ypsig noBoauB, 110 3asBJICHA CyMa KOMIIEHCAIlli € HaJAMIPHOIO, @ TAKOXK HE OYJI0 JOCTaTHIX
CBITYEHb TOTO, IO LI BUTpATH Oynu (PaKTUYHHUMH 1 HEMUHYUYHMMHU Yy 3B’SI3Ky 13 3a3HAUCHUMU
cKapramu Ha nopymeHHs KonBeHmii.

138. 3rigno 3 mpaktukor Cyay 3asBHUK Ma€ MPaBO Ha BIJUIKOAYBaHHS CYJOBUX Ta IHIIUX
BUTPAT JIMIIE B pasi, SIKIIO JOBEJACHO, IO TaKi BUTPATH OyiH (GaKTHUYHUMH | HEMUHYYHMH, a iX
pO3Mip — OOIPYHTOBAaHUM. Y cIIpaBi, 110 po3risaaeTsbes, Cya, 6epydu 10 yBard HasiBHY B HbOTO
iHpopMario Ta 3a3Ha4yeHI BHILIE KPUTEpii, BBaXKae 3a JOLUIbHE NMPU3HAUYNTH 3asBHUKOBI 1500
€BPO SIK KOMIIEHCALIIIO BCIX 3TralaHuX BUTPAT.

C. Ilensn
139. Cyn BBaxkae, mo TeHS B pa3i HECBOEYACHOI BHIUIATH Ma€ BH3HAYATHCS HA TIiJICTaBi
TPAaHUYHOI KPEIUTHOI CTaBKM CBPOMEWCHKOTO MEHTPAIBHOTO OaHKYy IUIIOC TPU BiJICOTKOBI
MyHKTH.

3A IUX HNIJACTAB CY OAHOT'OJIOCHO

1. Ozonowye cxapry, nogany Ha miactasi ctaTTi 3 KoHBeHIIli CTOCOBHO MOraHOTO MOBOKEHHSI B
MUTiIii, ckapru, mojaHi Ha miacraBi crated 3 i 13 KonBeHmii cTOCOBHO Hee()EKTHBHOCTI
po3ciigyBaHHS Ta CKaprd 3a MyHKTOM | ctarTi 6 1 crarrero 13 Ha HaaMIpHY TpPHBATICTh
NPOBa/DKCHHA y KpHUMIHAIbHIA CHOpaBi 3asBHUKA TNPUHHATHUMH, a pETYy 3asiBU —
HEMPUUHSATHOIO.

2. Ilocmanosnsae, mo maino micue nopymeHHs cratti 3 KoHBeHIii y 3B’ 53Ky 3 Hee(peKTUBHICTIO
pO3ciiyBaHHs CKapr 3assBHUKA Ha MTOTAHE IMMOBOHKCHHS 3 OOKY MpaIliBHUKIB MUTIITI.

3. I[locmanosnse, Mo HEMae HEOOXITHOCTI PO3IIAAATH CKApry, NOJaHy Ha MmiAcTaBi cTtarti 13
CTOCOBHO Hee(PEKTHBHOCTI PO3CIIiAyBaHHS.

4. Ilocmanoense, mo Mae wmicue mnopymeHHs crarri 3 KonBeHuii y 3B’s3Ky 3 HOTaHUM
MOBOJ/KCHHSIM, SIKOTO 3asIBHUK 3a3HAB I Yyac nepeOyBaHHS i KOHTPOJIEM MiTIITi.

5. Ilocmanoense, mo Mano Micue mnopyumeHHs nyHKTy 1 crtarri 6 KonBeHmii y 3B’s3Ky 3
TPUBAIICTIO KPUMIHATBHOTO MTPOBAKEHHS.

! TIpuGusao 4000 €BpoO Ha JIeHb BUCYHEHHS 11i€] BAMOTH.
2 [pu6msao 800 €Bpo Ha JIeHb BUCYHEHHS 11i€] BAUMOTH.



6. Ilocmanosnse, mo Mano Micue nopyueHHs ctatrti 13 KonBeHIIT y 3B 43Ky 3 BiACYTHICTIO
e(eKTUBHUX 3ac001B IOPUIUYHOTO 3aXHCTy CTOCOBHO TPUBAJIOCTI KPUMIHAIBHOT'O TPOBAIKEHHSI.
7. Ilocmanosnsie, mMo:

a) YIPOJOBX TPHOX MICAIIB BIJ JHS, KOJW I PIMICHHS CTaHE€ OCTATOYHUM BIAMOBIAHO 0
nyHkTy 2 ctarti 44 KonBeHIli, Jep)kaBa-BiANOBifay IMMOBHHHA BUIUIATUTH 3asSBHUKOBI B
HaIllOHAIBHIN BATIOTI YKpaiHU 3a KypcoM Ha JieHb 3iicHeHHs miaTexy 10 000 (mecsath THCSY)
€BpO KoMIleHcalii 3a MopaibHy 1mkoay i 1500 (oxHy Tucsdy I’ATCOT) €BpO KOMIEHcallii 3a
CyJIOBI Ta IHILII BUTpAaTH 3 ypaxXyBaHHSIM OyIb-SIKOTO MOAATKY, SKMM MOe OyTH CTATHYTO i3
3a3HAYEHUX CYM;

b) 31 CIUIMBOM 3a3HAYEHOTO TPUMICIYHOTO CTPOKY 1 O MOBHOTO PO3paxyHKy Ha IO CyMy
HapaxOBYBATUMETHLCS TMPOCTUH BINCOTOK (simple interest) y po3Mmipi TpaHMYHOI TMO3MYKOBOT
CTaBKM €BpOMEHCHKOT0 IEHTPAJbHOTO OaHKy, sKa IATUME B IE€W mepiof, IUTIOC TpHU
BiJICOTKOBHX ITyHKTH.

8. Bioxusise pemity BUMOT 3asBHUKA IIIOJI0 CIIPABEUINBOI caTUC(AKIIii.

Y4YrHEHO aHTMIHCHKOI MOBOIO 1 TIOB1IOMIIEHO MUCHEMOBO 12 Gepe3nst 2009 poky BiAMOBIIHO 10
nyHKTIB 2 1 3 npaBuia 77 Pernamenty Cyny.

Kaayais BECTEPAIK Meep JOPEHLEH
Cexperap I'osoBa



