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Y cnpasi «SIpemenko nporu Ykpainu (Ne 2)»
€Bporneiicbkuii cyy 3 mpas moauuu (I1°gTa cekiis), 3acigayu maaaToro,
JI0 CKJIJy SIKOi yBIMIILIH:
Mapk Bimirep (Mark Villiger), ['onosa,
Amnrenika Hyccoeprep (Angelika Nufberger),
Bomrresta M. 3ynanuiu (Bostjan M.Zupancic)
I'anna FOnkisceka (Ganna Yudkivska),
Bincent A. Jle I'aetano (Vincent A. De Gaetano)
Xenena €neponym (Helena Jéiderblom),
Anem Iletixan (4les Pejchal), cyooi,
ta Knaynis Becrepaik (Claudia Westerdiek), Cexpemap cexyii,
Ticisl OOTOBOpPEHHS 3a 3aYMHEHUMH JBepuMa 7 kBiTHA 2015 poky
MIOCTAHOBJISIE TAKe PIIICHHS, 1110 OyJI0 YXBaJ€HO y TOH JIeHb:

[TPOLIEJIYPA

1. CopaBy Oyno posmodaro 3a 3asBoto (Ne 66338/09), sxy 8 rpynHs
2009 poky nogas no Cyay npotu YKpainu Ha mijacrai ctarti 34 KonBenrrii
PO 3aXUCT MpaB JIOJUHU 1 OCHOBOMIOJIOKHUX cBOOO (mani — KoHBeHIIis)
rpoMajisiHuH YKpainu, mad Onekcannp BomoaumupoBuu Spemenko (mami —
3a5BHUK).

2. IHTepecu 3asBHHKA, SKOMY OyJIO HaJaHO IOPUIUYHY JOIOMOTY,
npencrasisaB naH bymenko ALIL, 1opucT, SIKH NpakTHKye y M. XapkiB.
VYpsan Vipainu (mam — Ypsia) npeactaBisiB HOro YMOBHOBAXKECHHM, Ha TON
yac — naHi B. JIlyTkoBcbka, 3 MiHicTepcTBa I0cTHIIT Y KpaiHH.

3. 21 BepecnHs 2010 poxy Cyn BU3HAB 3asBy 4aCTKOBO HENPUNHATHOIO
Ta BUPIMIUB TMOBIIOMUTH YPsSJI TMpoO CKapry Ha CTBEPAXKYBaHY
HECIPaBeUINBICTh MEPErisay Cy/JI0M CIpaBU 3asiBHUKA.

OAKTHU

I. ObCTABHHMU CIIPABU

4. 3asBHUK HapoauBcs y 1976 pori Ta Hapasi BigOyBa€ TMOKapaHHS y
BUTJISAL JOBIYHOTO TI030aBiIeHHs BoJi y JKUTOMUPCHKiil BUNIPaBHIM KOJIOHII.
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A. Ilopaii, o nepexysajm cupasi

1. Ilepuie npogadicenns y cnpagi wjooo 3aa6HUKA

5. ¥ 2001 poui moao 3asiBHUKa OyJI0 MOPYIIEHO KPUMIHAIBHY CIIPaBy
3a JBOMa emi30/laMu yMUCHOTO BOMBCTBA. Cya pO3IJISIHYB LI KPUMIHAJIBHI
MIPOBA/UKEHHsSI y TepIIii chpaBl 3asBHUKA (AMB. pIMIEHHS Y CHpaBi
«Spemenxo npotu Ykpaiuu» (Yaremenko v. Ukraine), 3asaBa Ne 32092/02,
BiJ 12 yepBHs 2008 poky). 3arajgoM BiANOBiAHI ()aKTU 3raJlaHOTO PILICHHS
MO>KHA BUKJIACTH TaKUM YHHOM.

6. 27 ciuaa 2001 poky 3asBHHKa OyJIO 3aTpUMaHO 3a IiJI0O3POI0 Yy
BOMBCTBI BOAis Takci, M., Ta BUMHEHH] KiJIbKOX iHIMX 37M0unHIB y 2001
pomi (mami — 3moumHu 2001 poky). 3a KJIOMOTaHHSAM 3asiBHUKA WOTO
1HTepecH MiJ] Yac MepIloro JAOMUTY, 110 BiAOYBCS TOTrO X JH, PEJICTABIISAB
3axucHuk O.X.

7. 1 motoro 2001 poxy M., mpauiBHUK XapKiBCBKOTO pPauBIIALTY
mimimii M. KuweBa (mami — paiBigmin Mimimii), y TpPOBaKEHHI SKOTO
nepebyBana crnpaBa Npo BOMBCTBO BOAis Takci X. BmTKy 1998 poky,
JOTIUTaB 3asBHUKAa 3 METOI0 BCTAHOBJICHHS HOTO MOXJIMBOI Y4YacTi y
BYMHEHHI IOTO 3JIOUYMHY. 3JI0YMH Oysl0 KBaJi(hiKOBAaHO SIK 3aMOIISTHHA
0c001 TSYKKOTO TUIECHOTO YIIKO/PKEHHS, 1110 CIIPUYMHUIO 11 CMEpTh, 110 HE
nepeabavaso 0OOB’S3KOBOI ydacTi 3axXHCHHKA. SIK CTBEpIXKye 3asBHUK,
MpaIiBHUKKA MITIIi OWiaM Horo KWWKaMu 1O 3aml siCTKaM 1 TuiedaM Ta
3MYCHJIM TIMCbMOBO BiJIMOBHUTHUCS BiJl HOTrO IpaBa Ha MPaBOBY JOIOMOTY i
313HaTHCS, 110 BiH pa3oM 3 C. BOUB Bofis Takcl X. BIITKY 1998 poky (nani —
3n04rH 1998 poky). Toro x JIHS KpUMiHaJbHY ClIpaBy OyJI0 HampaBJIeHO J10
XapkiBcbKOi pallOHHOI MPOKypaTypu Ha Tid MiJACTaBl, IO il 3asgBHHUKA
MOXKHa KBali(piKyBaTH SIK yMHUCHE BOMBCTBO, a PO3CHiJyBaHHS TaKOI'O
3JI0YMHY HAJICKUTH 10 KOMIIETEHIII1 MPOKYpaTypH.

8. 2 mororo 2001 poky KpHUMiHaJIbHI CIpPaBHU W00 37104MHIB 1998 i
2001 poxkiB Oyno 00’€qHAHO B OJHE MPOBAKECHHS. TOTO K JHS 3asBHHUK
B35B Y4acTh y BIATBOpPEHHI 00CTaHOBKM 1 0OcTaBuH moAil 3mounHiB 2001
pPOKy mij Bigeo3anuc. BiamoBiiHO 10 MpoToKoy wLi€i ciiayoi aii, B sIKif
B3sUIM Y4acTh 3asABHUK, Horo 3axucHUK O.X., JBO€ MOHATHX, CIIAYUil
npokyparypu ['. Ta npamiBHuk Mmuminii M., skuil qonuTyBaB 3asBHHMKA
Hamnepeo/IH1, 3as8BHUK HaJaB MOsSCHEHHs Imoao 3io4yuHiB 2001 poky, ane
3alepeunB CBOKO y4acTh Y BUMHEHHi 310unHy 1998 poky. Moro 3axmchuxk
odimiiiHO 3BEepHYCs 10 OpraHiB BIaJd 13 KJIOMOTaHHAM IPU3HAUYUTH
MEIUYHUN orysiag 3asBHUKA. lle kimomortanHHs OyJjio mepesaHo CIigdoMy
npokypatypu I'., skuii miATBepAMB HOro OTpUMaHHs, MiJMMCABLIM KOIIO.
[Ticnss mpoBeneHHST BIATBOPEHHS OOCTAHOBKM 1 OOCTAaBMH MOIi 3asBHHUK
NUCbMOBO BIJIMOBMBCS BiJl NMpaBoBOi jgonoMoru 3axucHuka O.X. Ha Tiif
MIJCTaBl, 10 BiH MEPEIIKO)KaB HOMY 313HAaTUCS Y BUMHEHHI 37104uHY 1998
poKy. Sk CTBeppKye 3asBHUK, Xodya BiIMOBY matoBaHo 2 mjrororo 2001
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pPOKy, HacmpaBIi BiH MiANucaB il Mi3HIIIE MiJ] NPUMYCOM MpalLiBHUKIB
MUJTIIIT Ta CAAY0TO Y CIpaBi.

9. YV HeBcTaHOBIEHYy JaTy ciiguuil mnpokypatypu [. BiamosiB
3axucHUKOBI O.X., 3a3HauMBIIM, 110 HOro KIIOMOTAaHHS BiJ 2 JIOTOrO
2001 poky moao0 TPOBEACHHS MEIUYHOTO OISy 3asBHUKA HE TIJIATaE
3aJI0BOJIEHHIO, OCKUIBKH HOTo OYyJI0 YCYHYTO BiJl y4acTi y cIpasi.

10. 7 motoro 2001 poky 3asBHHMK, IHTEpPECH SKOTO IPEICTABIISAB
HOBONPU3HAYECHUH 3aXUCHUK, K., B3SB yyacTb y BIITBOPEHHI OOCTaHOBKH 1
ob6ctaBuH moxii 310unHy 1998 poky mig Bigeo3amuc, Ta 313HABCS Y HWOTO
BYMHEHHI pa3zom 3 C.

11. 8 mororo 2001 poky 3axucuuk O.X. mojaB npokypoposi B. ckapry
Ha Te, 10 CJITYUN MpOKypaTypH ['. He BiAMOBIB Ha HOTO KJIOMOTAaHHS 11[0J10
MIPOBEJCHHS MEIUYHOIO OISy 3asBHUKA, HE JI03BOJIMB MOMY BiJIB1lyBaTH
3asBHUMKA 1 HaMmaraBCsi NPUMYCHUTH 3asBHUKA MOJATH KJIOMOTAaHHS PO
3aMiHy 3aXHCHHKA.

12. 9 motoro 2001 poky 3axucHuka O.X. OyJi0 MOBiAOMIIEHO PO T€, 1110
HOro yCyHyTO BiJ ydacTi y cHpaBi, 1 Bpyu€HO HOMY BIAMOBIJIHE PILICHHS
CJi4oro npokyparypu Bia 2 motoro 2001 poky. Y pimeHHi, 30kpema, 0yIio
3a3Hau€HO, L0 3asBHUK 313HABCA y BUMHEHHI 3704uHy 1998 poky, aine
3roJioM, 3a nopanoro 3axucHuka O.X., 3a9BUB IPO CBOIO HEBUHYBATICTb.
Tomy cniguuii NpoKypaTypu BUPILIUB YCyHYTH 3axucHuka O.X. BiJ y4acTi
y CIIpaBi.

13. 9 mrororo 2001 poky 3asBHUKOBI, IHTEPECHU SKOTO MPEJICTABISIB yXKe
1HIIMH 3axucHUK, Mi., Oyno odiuiifiHo mnpex’siBIeHO OOBUHYBAYCHHS Y
BuMHeHHI 37104uHIB 1998 1 2001 pokiB, HaJaHO OOBUHYBAJILHUN BUCHOBOK 1
JIOTIUTAHO HOT0 B SIKOCTI OOBUHYBA4Y€HOTO.

14. 14 motoro 3axuchuk O.X. mogaB mnpokypopoBi B. ckapry nHa
MIOCTaHOBY PO YCYHEHHsI HOTro Bij y4yacTi y CrpaBi 1 IPOCHB ii CKacyBaTH.
VY Bignosias 19 motoro 2001 poky mpokypop B. moBimomMuB 3axucHHMKa
0.X., 110 yCcyHEeHHs HOro Bij y4acTi y crpaBi Oys0 LIIKOM OOIpPyHTOBAaHUM
1 BiAmoBigano BuMmoram crarti 61 KpuMinanbHO-TIpoliecyanbHOTO KOJEKCY
VYkpainu. BiH Takox 3a3HauyuB, 1110, MOPATUBIIN HOTO KIIEHTOBI 3asiBUTH
PO CBOIO HEBHHYBATICTh 1 BIAMOBMUTHCS Bl YAaCTUHU CBOIX MOMEPEIHIX
313HaHb, 3aXUCHUK MOPYIIUB CBOI MpodeciitHi 000B’I3Ku.

15. V nucti no I'enepanbHoi nmpokyparypu Ykpainu (nami — ['TIY) Bin
4 6epesnss 2001 poky 3asBHHUK CKap>KUBCS, II0 MpaliBHUKM MuimiLii Ta
CIIAYMNA y CTIpaBl MPUMYCHIIM MOTO MHUCbMOBO BIJIMOBUTHCS BiJl 3aXMCHHKA
0.X.

16. 6 6epe3ns 2001 poky 3axucHuk O.X. momaB n0 KuiBcbkoi MichKOT
NPOKYpaTypH CKapry Ha YCyHEHHs Horo BiJ y4acTi y crpaBi. Y JIUCTI Bij
13 xBiTHs 2001 poky mpoKypaTypa BiaNoOBija, M0 PIMIEHHS MPO yCYHEHHS
3aXUCHHUKA BiJ y4acTi y cmpaBi Oyno oOTpyHTOBaHUM i, OifbIlle TOTO, B
MaTepiajax KpHUMIHaJIbHOI cripaBu Oyja MHCbMOBA BiIMOBAa 3asBHMKA BiJ
3aXMCHUKA.
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17. 10 OGepe3nss 2001 poxy B3asBHMK 3BEpHYBCS O CIIT40TO
npoKypaTypu . 3 KJIOMOTaHHAM, Y IKOMY IIPOCUB 3aMIHUTH 3aXUCHUKA Mi.
Ha TIePIIOTro 3aXMCHHUKA y Horo crpasi, O.X.

18. 24 xBitHs 2001 poky XapkiBchbKka pailoOHHA MPOKypaTypa BiJMoOBija
Ha JuCT 3asBHUKA Bix 4 6epe3ns 2001 poky. [IpokypaTypa nmosimomuna, mo
3a HOro KJIOMOTAHHSAM 3aXHCHHUKA Yy CHpaBi OyJ0 3aMiHEHO, 10 3aXHUCHHUKA
0.X. Oyno pomymeHo [0 y4yacTi y chpaBl 1 IO y pO3CIiTyBaHHI
KPUMIHAJIBHOI CIpaBU 10O 3asBHUKA MPOKypaTypa HE BCTAaHOBHJIA
KOIHHX TOPYIIEHh KPUMIHATEHO-TIPOIIECYaTbHOTO 3aKOHOAABCTBA.

19. 27 tpaBus 2001 poky 3asBHUK 3BEpHYBCS JI0 CI1IUOT0 MIPOKYpaTypH
I 3 mpoxaHHSM NPOBECTH OYHY CTaBKy MDK HUM Ta C., IHIIUM
OOBHHYBAaYEeHMM y  CHpaBi, OCKUIBKM  HpeI’sBICHI  3asABHUKOBI
00BHMHYBa4YeHHs 31€01IbIIOTO IPYHTYBaIUCs Ha rnokasax C.

20. 1 4gepBHs 2001 poky cmiguuii mnpokyparypu [. y BiAmOBiIb
MOBITOMUB 3asBHHKA, 1[0 OYHY CTaBKY Oyjie TPOBEICHO IMICIIs T0JaTKOBOTO
noruty C. Ta 'y BUNIaIKy BUSIBICHHS Oy1b-sSKUX PO301KHOCTEH Y iX MoKa3ax.

21. 8 uepBHs 2001 poky 3asiBHMKA OyJ0 AONMUTAHO y MPUCYTHOCTI HOTO
nepuoro 3axucHuka O.X. BiH migTBepaMB yci CBOI MOKa3W CTOCOBHO
3nounHiB 2001 poky, ki BiH HajxaB mia yac gonuty 27 ciuyns 2001 poky.
BiH TakoX MpoaOBXKYBaB 3asBJIATU MPO CBOIO HEBHHYBATICTh Y BUMHEHHI
3nmounHy 1998 poky Ta MOSICHUB, HIO MpAI[iBHUKUA padBIIAUTY MUTILIT
OPUMYCHUIIM HOTO 313HATUCS Y BUMHEHHI IbOTO 3JI0UUHY.

22. 24 wuepBHa 2001 poky cuiguuii mpokyparypu [. moBigoMuB
3asBHUKA, 10 HOro KJIOMOTaHHS MPO MPOBEICHHS OYHOI CTABKU BIIXUIICHO,
OCKUIbKU He OyJI0 BUSIBJIEHO >KOAHHMX PO301KHOCTEH MK HOro nmokasamu Ta
nokazamu C.

23. 20 muctomana 2001 poky amensmiiHui cyn M. Kuea, niroum B
SKOCT1 CyJy MepIuoi iHCTaHLii, BU3HaB 3asBHUKA 1 C. BUHHUMH y BUMHEHHI
3nmounHiB 1998 1 2001 pokiB 1 mpu3HauMB iM TOKapaHHS y BUIJISAL
JIOBIYHOT'O 11030aBJICHHS BOJII. [HIIMX TPhOX MIJACYAHMUX Yy LIH CIIpaBi TAKOXK
OyJ10 3aCyPKEHO 10 1030aBJIEHHS BOJII CTPOKOM B1Jl TPHOX JO LIECTH POKIB.
VY cBOEMY BHPOKY CyJl HE 3a3Ha4MB (paKT YCYHEHHsS 3aXUCHHKA BiJl y4acTi y
i crpasi. Cyz Takok HE B3sB J0 yBaru 3anepeueHHs 3asBHuka i C. moo
iX ydacTi y BUMHEHHI 37104MHY 1998 poky 3 THX MiJICTaB, 110 HaJaHI HUMH
MiJ 49ac JIOCYJIOBOTO CJIACTBAa BU3HABaJIbHI TMOKa3W OyiIM MOKJIATHUMHU 1
HOCJ1IOBHUMH.

24. 18 kBiTHA 2002 poky BepxoBuuit Cyn VYkpaiHu 3aiuIlIuB BHPOK
anessliifiHoro cyay ©Oe3 3MiH. Y BIANOBIIb Ha CKapry 3asBHHMKA IpO
NopylIleHHsl oro mpasa Ha 3axucT Bepxouuil Cyn YkpaiHu y cBoeMy
pillIeHH] Bij Ti€T K JaTH 3a3HAYUB, 1110 JTOKa3U MOPYIIEHHS MpaBa Ha 3aXUCT
a0o  Oyapb-fKOTO  IHIIOTO  ICTOTHOTO  MOPYHMIEHHS  KPHUMiHAIBHO-
IpOILECyaIbHOTO 3aKOHOJABCTBA, SIKI MOIJIM O CIYXUTHU MiACTABOIO JUIS
CKacyBaHHS BHpPOKY amensuiiHoro cynay, BiacyTHI. BepxoBuuit Cyg



PILIEHHSA YCIIPABI « IPEMEHKO ITPOTH YKPATHU (Ne 2)» 5

VYkpaiHu TakoX 3a3Ha4yuB, IO HE BHSIBUB JKOAHUX JIOKa3iB KOPCTOKOTO
[MOBOJUKEHHS 13 3asIBHUKOM.

2. Ilepwa cnpasa 3assnuxa y nposadicenui Cyoy

25. 13 cepnns 2002 poky 3asBHUK nogas a0 Cyay 3asaBy (Ne 32092/02),
B SKIA CTBEpP/UKYBaB, IO BiH 3a3HAB YKOPCTOKOTO TMOBO/KECHHS Tia Yac
nepeOyBaHHs MiJ BapTOO B MUIILIT Ta 110 HOro CKapru y 3B°sI3Ky 3 IIUM He
OynM HaJeKHUM YUHOM PO3TJSHYTI. BiH TakoX CKap)KUBCS, IO MPOTATOM
YaCTUHM TPOBA/PKEHHS BiH OyB 1030aBJIEHUMH IOPUIUYHOI JOTMOMOTH 3a
BJIACHUM BHOOPOM, 1110 HOTO NPUMYCHIIM HAIaTH BU3HABAJIbHI TOKA3!U Ta 110
BUIII€3a3HAYCH] TMOPYIIEHHS NPU3BEIH JIO0 HECIPABEUIMBOTO CYIOBOTO
po3IIIAy.

26. Yxanoto Big 13 nmucromama 2007 poky Cyn Bu3HaB 3asiBy
MIPUHHATHOXO.

27. 12 yepsHa 2008 poky Cya BCTaHOBUB MOPYLIECHHS CTATTI 3, MYHKTY
1 1 mianyHkty «c» myHkTy 3 cratTti 6 KonBenuii. Cyj BCTaHOBUB, cepen
1HIIIOTO, TaKe:

«67. o crocyeTbesi ameKBaTHOCTI PO3CTIMyBaHHSA CKapr 3asBHHKAa Ha IOTaHE
noBopkeHHs, Cyn 3a3Hadae, M0 1€ PO3CIiAyBaHHA Majio cepiio3Hi Hemomiku. Cym,
30Kpema, Oepe 70 yBaru Toi (akT, mo He 0yJI0 MPOBEACHO BYACHOTO Ta CIICI[iaIbHOTO
- 3a CKapraMu 3asBHUKA II0JI0 [MOTAHOT'O IMOBOPKCHHS - MEIUYHOTO OOCTEKCHHS,
He3Ba)Kaouu Ha OQilliliHe 3BEPHCHHS 3aXHCHUKA 3asBHUKA 3 TAKUM KIIOTIOTAHHSIM
HACTYITHOT'O JIHS MICJIsl CTBEPKYBAHUX MO/,

68. Cyn Haramye, IO 3a CKapror JApY)XHHHM 3asBHUKA IPOKYpOp BHPIIIUB HE
MOPYIIYyBaTH KPUMIHAIBHY CHpaBy CTOCOBHO 3a3Hau€HMX BHIIE ckapr. Marepiann
CIIpaBH HE CBIIYATH MPO T, IO CIIPABIi OyJIH MPOBEACHI AKi-HEOYAb Cimgi Mii, amKe
aHi 3asBHHKA, aHi HOTO APYXHHY HE JONUTYBaJIW. Y IIOCTAHOBI MPOKypopa Bix 28
mrotoro 2001 poky micThiacs JuIIe 3ragka Mmpo Te, IO I 9ac JOMUTY 9 JII0TOro,
TOOTO J0 3BEpHEHHS [PY)KMHU 3asBHUKA 31 CKaproio Big 12 IrOTOrO, 3asBHUK
3arepeymnB HAassBHICTh Y HHOTO OyIb-SIKUX TUIECHUX YIIKO/KeHb. KpiMm TOTO0, K0THOTO
13 0ci0, 5IKi, 3a TBEPHKEHHSIMU 3assBHUKA, BUHHI Y TIOPYIIIEHI HOTO MpaB, JOMUTAaHO HA
Toi yac He Oyio. Y 3B’ 13Ky 3 nuM CyJ He MOXKe MOTOIUTHCS 3 TBEPIKCHHIM Y psLy,
uio iHdopmailis, Ky Hajaajga IpyXuHA 3asBHUKA B Jtoromy 2001 poky i siKky HagaB
caMm 3asBHUK y Oepesni 2001 poky, mMana HaATO 3arajibHUH Xapakrep, 1 1€ He Aajo
3MOrd ineHTH(ikyBaTH BUHHUX oci0. Y cBOIil ckap3i Big 12 JroToro JIpyKuHa
3asBHHUKA TOCHWJajacs Ha Cli4oro npokyparypu . 1 mparmiBHuKIB XapKiBCHKOTO
paiiBigminy Miminii, Tpi3BHUIN SKAX BOHa He 3asHauwia. Ha mymky Cynay, miei
iHpopmarii Oymo 0 JOCTATHBO /ISl BCTAHOBIICHHS HE3aJIC)KHAM CITiTYAM BiIOBITHIX
NPUYETHUX OCi0, SKOW 1O cKapr 3asBHHKA HA IIOraHE ITOBOJUKCHHS IOCTABHIIHCH
cepiio3Ho.

69. Cyn TakoXx 3a3Hayae, M0 PO3CIITYBAHHIO 3a CKapraMiy 3asBHUKA Ha JKOPCTOKE
TTOBOKEHHS OpakyBajo HeoOXiqHOT He3aneKHOCTI Ta 00’ eKTUBHOCTI. [lepiuii tonuT
3asBHMKA CTOCOBHO HOrO CKapr Ha >OpPCTOKE IOBO/PKEHHS MPOBOJWB CIIIAUYMIA
npokypatypu I'., sikoro JpykuHa 3asBHHKA y CBOiM ckap3i Bix 12 JIOTOro 4YiTKO
BKazasa cepejl TMX, XTO YAHMB TUCK Ha T 4oJioBika. binblie Toro, y cBoiil mocraHoBi
PO BIZIMOBY B MOPYIICHHI KPHMIHAJIBHOI CIpPaBU 3a CKAaprol Ha >KOPCTOKE
TIOBOJUKEHHSI TTPOKYpop B., siknit odomoBaB XapkiBCbKy MiKpalOHHY HPOKYpaTypy,
HaBiTh HE 3rajaB CliI4oro mpokyparypu [I., skuii npamroBaB y Till camiid
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MiKpaloHHIN Tpokyparypi. Jlo TOoro >k, KONM 3asgBHHK Ha3BaB TPI3BHINA 1HIITUX
WMOBIpHUX 3JIOYMHIIB, fAKi TpamoBaqyd y XapKiBCBKOMY paWBimmimi wmimimii, iX
JOTIUTAB CIITYUNA IPOKypatypu I ., SKHi, sIK CTBEPKYBAIOCS, OYB IX CIITBHIUKOM.

78. Xou VYpsa 1 cTBepKyBaB, IO IMPaBO 3asBHUKA 30epiraT MOBYAHHS
rapaHTyBaJIOCsl HalliOHAILHUM 3aKoHOM, Cyz Oepe /10 yBaru TOM (akt, IO CIIAYHiA
BIJICTOPOHMB 3aXMCHHKA 3asBHHMKA BiJ CIIPaBU ICIS TOTO, SIK 3aXMCHHUK IOPaaNB
CBOEMY KIIIEHTOBI MOBYATH 1 HE CBIAUUTH MPOTH cede. LIg mincTaBa 4iTko 3a3HaUYCHA B
IIOCTAaHOBI ciijuoro. BoHa Tako IBidil 3raJy€ThCsl IIPOKYpOpPaMH B IXHIX JINCTAX Y
BiImoBiae Ha ckapru 3axucHuka O.X. B ogHOMY 3 1ux nmctiB (Big 19 ar0TOTO0) TaKoX
BKa3yBaJlOCs HAa Te, I0 3aXHUCHUK, MOPAJMBIIM KII€HTOBI 3asABUTH IPO CBOIO
HEBUHYBATICTh 1 BIIMOBHUTHCS BiJi YaCTHHH CBOIX MOMEPETHIX 3i3HAHb, MOPYIINB
HOpMH Npo(eciitHOl eTUKH.

79. Ho toro x Cyx BBakae TUBOBIDKHHM TOW (pakT, IO uWepe3 J1Ba POKH IMiCIs
ot 3assBHUK 1 C. gajaM TOCHTH JOKJIAJHI MMOKAa3aHHs, sIKi, Ha TYMKY CJIi40TO0, HE
MICTHIIM HISIKMX pPO30DXKHOCTEH abo cynepewimBuX MoOMeHTIB. Takuil cTymiHb
Y3TOJDKEHOCTI MK IOKa3aHHSAMH 3asiBHUKA 1 CIIBOOBMHYBAu€HOro B MOro CIIpaBi
JIAfOTh MIICTaBU YISl MI03PH, 110 TXHI IOSICHEHHSI OYJIO PETEeIbHO CKOOPIUHOBAHO.
[Ipote HauioHaNbHI Cy/M BBayKaJlk TaKi JIeTalbHI NOKa3aHHS HE3alEPEYHUM J0Ka30M
IXHBOT TOCTOBIPHOCTI 1 BUKOPUCTANIH iX SIK IMiJCTaBY JUISl BU3HAHHS 3asiBHUKA BUHHUM
y BUMHEHHI 37104nHY 1998 poky, He3BaXalo4uM Ha Te, [0 BiH JaBaB CBOi MOKA3aHHS 32
BIJICYTHOCTI 3aXWCHHKA 1 BiIMOBHBCS BiJ HHX Ofpa3y IiCIs TOTO, SK 3 SBHUBCA
3aXUCHUK, BUOpaHUH Ha WOTO BIACHUH PO3CYH, a TAaKOXK Ha Te, IO IIi TIOKAa3aHHS HE
MATBEPKYBATHCA JKOJAHUMH IHIINMH MaTepianaMu. 3a TakuX OOCTaBHH iCHYIOThH
CepHO3HI MiACTaBH MPHITYCKATH, IO IIi IINHCaHI 3asBHUKOM IIOKa3aHHS Oyin
3100y Ti BCyneped Horo BOJIi.

80. 3Bakaroun Ha HaBeJCHE BHMIE, a TaKOXX Ha TOW (akT, 110 aJEKBATHOTO
PO3CITiIyBaHHsI TBEP/PKEHb 3asiBHUKA MPO OTPUMAaHHs HOro MokazaHb HE3aKOHHUMH
METOJIaMH TPOBEJCHO He 0yio (auB. myHkTH 67-70), Cya JOXOIWTh BHCHOBKY, IO
BHUKOPHMCTAHHS TaKWX [OKa3aHb HA CyI0BOMY PO3IJISA/I MOPYIINIO NPABO 3assBHUKA Ha
MOBYAHHS Ta ITPaBO HE CBIYMUTH ITPOTHU cede.

86. Cyn 3ayBaxye, MO0 y CHpaBi, sSKa PO3TISIAETHCS, PIMICHHS PO BH3HAHHS
3asBHUKA BUHHHM Yy BYMHEHHI 3704uHY 1998 poKy IpyHTYBaIOCs TOJOBHHM YHHOM
Ha HoTo 3i3HaHHI, AKe CIiadi 300y 3a BiICYTHOCTI 3aXMCHUKA 1 BiJl IKOTO 3asBHUK
BiIMOBHBCS B)KE€ HACTYITHOTO JTHS 1 BiIMOBIIIBCS 3ro10oM, TounHato4n 3 6epesust 2001
POKY.

87. Cynm TakoX BHCJIOBJIIOE 3aHEIIOKOEHHS 00 OOCTAaBHH, 3a SIKHX BigOyBaBCs
HEpIIUi JOMUT 3asBHUKA CTOCOBHO 37104MHY 1998 poky. SIk BUIHO 3 BiJIOBIJIHUX
nosoxxeHb KpuminaneHo-mporecyansHoro kozaekcy (1001-05, 1002-05, 1003-05),
HABCJCHUX y PO3IUT 1bOro pimicHHs "BiamoBinHe HalliOHAJIbHE 3aKOHOIABCTBO Ta
NpakThKa"', ICHye BHYEpIHHMH TMepesik CUTyalid, y SKUX 3a0e3neueHHs
I11103PI0BAaHOMY IOPHIAMYHOTO MPEJCTaBHUITBA € 000B’s13k0BUM. O1HA 3 TiJICTaB JUIst
3a0e3reueHHs MPECTaBHUITBA B 000B’I3KOBOMY ITOPS/IKY € CEPHO3HICTh 3JI0UUHY, Y
BYMHCHHI SKOTO TiI03PIOETHCS BIAMOBIIHA 0c00a, 1, OTKE, HMOBIPHICTH MPH3HAYCHHS
i1 IOKapaHHS Y BUIJIAII JOBIYHOTO 1MO30aBICHHS BOJi. Y IIiHf CIIpaBi MPaBOOXOPOHHI
OpraHu, 3AIMCHIOIOYH pPO3CTiAyBaHHA 3a (PAKTOM HACHIBHHUIIBKOI cMepTi ocobu,
MOPYIIMIM  KPUMIHAJIBHY CHpaBy 3a (HAaKTOM 3aloMisiHHSA TSOKKHUX —TIIECHUX
VIIKOJIKEHb, SIKI CHPUYMHWIA CMepTh, a He 3a ¢akrom BOuBcTBa. Ilepmia
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KBamiQikaris crocyBaJlaCh MEHII TSKKOTO 3J0YMHY 1 TOMY HE BHMaraia
000B’S3KOBOTO  3a0€3MeYeHHs IOPUAMYHOTO MPENCTaBHHUIITBA  IiJO3PIOBAHOTO.
HeraitHo micist oTpuMaHHS 313HaHHS y BUMHEHHI 3JIOYMHY KBaTi(iKaIiio 3MiHIIN Ha
BOMBCTBO, y BYMHEHHI SIKOTO MPEe IBUJIM OOBUHYBAYCHHS 3asIBHUKOBI.

88. Cyn BpaxxeHH! TUM (PaKTOM, II0 BHACIIIOK 3aXOJIiB, 10 SKUX BIAJIUCS OpraHd
BJIJIM, 3asBHUK HE 3MII' CKOPHUCTATHCS TIepeBaraMi 000B’I3KOBOI'O NPE/ICTABHUIITBA 1
OIMHMBCS B CUTYallii, B sIKiif, SIK BIH CTBEPUKYBaB, HOro MPUMYCHIIN BIJIMOBUTHCS BiJl
CBOTO ITpaBa Ha 3aXMCHUKA Ta CBiIUHMTH npotu cebde. [Ipn npomy ciix HaramaT, mo
3asBHUK MaB 3aXHCHHKa B IHIIOMYy Ha TOW 4Yac TpPHUBAIOUYOMY IIPOTH HBOTO
KPUMiHAJIbHOMY NPOBAJKCHHI, ajie BCce-TakuW BIAMOBMBCS BiJ CBOTO IpaBa MaTu
MIPEACTaBHUKA IIiJ Yac JOMMUTY CTOCOBHO iHmIOro 3moumHy. Lli oOcraBuHM naroTh
BaroMi TIiJICTaBM TIPHUITyCKATH iCHYBaHHs II€BHOI MPHUXOBAaHOI METH B TOMEpPEIHIN
kBari¢ikarii 3mounHy. Toil GakT, Mo 313HaHHSA Y BUMHEHHI 3JI09HHY OyJI0 OTpHMaHO
BiJl 3asBHMKA 3a BiJICYTHOCTI 3aXHCHHKA, 1 T€, IO 3aSBHUK OApa3y BiAMOBHUBCS BiJ
CBOTO 3i3HAHHS, KOJH 3aXHUCHHUK BXe OyB MPUCYTHIHN, CBIAYATh PO YPa3IUBICTh HOTO
CTaHOBHILA Ta peajibHy MOTPeOy y BIAMOBIAHIN FOPUIUYHINA TOMOMO3i, SIKOi HOro
¢daxTryHo noz6aBuin 1 sotoro 2001 poky 3aBAsSKHA TOMY CHOCOOY, B SIKMH CITTUUA
paiiBiguiny Miminii 3acTocyBaB CBOi JIMCKpEIilHI ITOBHOB@XCHHS CTOCOBHO
kBasiikawii po3ciifyBaHOT0 3JI04YHHY.

89. IIlo crocyerbest ycynenns 3axucHuka O.X. Big cnpasu 2 motoro 2001 poky, To
apryMeHT Ypsumy mpo Te, mo e Oyno 3po0iieHO BHKIIOYHO Yy BIJINOBiAb Ha
KJIOIIOTAHHS 3asBHMKA, HABPSAI YM BHIAETHCS TAKUM, IO 3aCIyroBYE Ha IOBIpY,
OCKITBKM TIPO I B CaMil MOCTAaHOBI MPO YCYHEHHsS HOTO BiM ydYacTi y CHpaBi He
3raJlye€Thcs, a y BIANMOBIAHUX JIUCTAaX MPOKYPOPIB KIOMOTAHHS 3asBHUKA 3Tay€ThCS
JIMIIE SIK TOJATKOBA MiJICTaBa.

90. Cyn 3ayBaxye: TOW (akT, mO KOXKEH 13 JBOX IHIMUX 3aXHCHHUKIB, SKi
NPE/ICTAaBIUIN 3asBHIKA, 0QUMB HOTO JIMIIE OMH pa3 1 TUIBKH ITijl 4ac JOMUTY i 10 10
JONHUTY HIXTO 3 HHUX 13 3asBHUKOM He OauuBCs, HaWIMOBIpHIIIE CBIIYUTH TIPO
CUMBOJIIUHMH XapakTep ixHix nociyr. CyJ BBaxkae, 110 CIIOCIO, y SIKMH 3aXHUCHUKA
YCYHYJIM BiJ| ydacTi y CHpaBi, Ta IiJCTaBH, SIKUMU OyJIO MOSICHEHO Li¢ pillieHHs, a
TaKOX y 3B’SI3Ky 31 CTBEpPKYBAHOIO BiJICYTHICTIO IOPUAMYHHUX ITJCTaB JUIs TaKOTO
3aX0/1y, BUKJIMKAIOTh CEPHO3HI CYMHIBH IIIOJI0 CIIPABEUITMBOCTI BCHOTO MPOBAKCHHS
y miii cmpasi. Cyn Oepe mo yBarm W TOH (haKT, IO 3aXMCHHKOBI JIO3BOJIMIN
MTOBEPHYTHUCS 10 y4acTi y crpasi B 4yepBHi 2001 poky 6e3 Oymp-sIKOro HAaTAKY Ha Te,
110 CTBEPKYBAHUX IMIJICTAB ISl HOTO YCYHEHHS BXKE HE ICHYE.»

Pimenns Cyny HaOyino cratycy octatounoro 12 sepecHst 2008 poky.

B. Ileperasa cnpaBu

28. Pimennsa Cyny Ta MOXJIMBICTH HOBOTO CYJIOBOTO PO3IJISIAY CIpPaBU
3asBHUKA IpPHUBEpPHYJIH 10 ceOe yBary 3aco0iB MacoBoi iHQopmauii B
Vkpaini. Y noBimomieHHsSX Oyio 3a3HayeHO, cepejl 1HIIOro, M0 IHIIUN
nificyiHu# y cnpasi 3asBHHKa, C., mOMep KUIbKOMa pOKaMH paHille mija yac
B1JI0YBaHHS MMOKapaHHS.

29. 30 rpynns 2008 poky 3asaBHMK nogas 10 BepxosHoro Cyny Ykpainu
KJIOMOTaHHS TPO TEperjsii WOro KPUMIHAIBHOI CIpPaBH Yy MOPSAKY
BUKIIIOUHOTO TIPOBa/PKeHHs Ha miActaBi dactuHu 4 crarti 400
KpuminanbHo-niporiecyaibHoro kojekcy Ykpainu Ta crtarti 10 3akony
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Vkpainu «[Ipo BHUKOHAHHS pilleHb Ta 3aCTOCYBaHHS  MPAKTUKH
€BporeiicbKOro Cyy 3 mpaB JOAUHN» (IuB. TyHKTH 34 1 36). Kinonoranus
IpyHTyBasiochk Ha pimeHHi Cyny Bif 12 yepsHs 2008 poky (1110 HABOJUIOCS
BUIIIE), B IKOMY OyJiI0 BCTaHOBJEHO nopyueHHs ctarei 3 1 6 KonBenii.
3asiBHUK TaKOX MPOCUB 3a0€3MeYUTH HOro MPUCYTHICTh MiJl Yac PO3IIISLY
HOro KJIONOTaHHS.

30. 3actynHuk ['eHepanbHOro MpoKypopa YKpaiHH TakKoX I0AaB 0
BepxoBuoro Cyny YkpaiHnu momanHsl Ipo Meperiisiy cipaBy 3asBHHUKA. BiH
IIPOCUB CyJl BUKIIOYUTH TEPBUHHI BU3HABaJbHI MOKa3W 3asBHUKA LIOJ0
BUMHEHOTro y 1998 pori BOMBCTBa 3 IepeniKy J10Ka3iB Ta CTBEPAXKYBaB, 1110
pelra BUpOKy OyJia 3aKOHHOIO Ta OOIPYHTOBAHOIO. SIK CTBEPIKYE 3asiBHUK,
fioro 3axucHUK b. mi3HaBcS Tpo 3MICT MOJAHHS TUIBKH Mif 9ac CyIOBOTO
3aciTaHHs.

31. 31 nunns 2009 poxy BepxoBuuit Cyn Ykpainu po3rIsiHyB CIIpaBy 3a
BIJICYTHOCT] 3asiBHHKA, aj€ y IPUCYTHOCTI HOro 3aXHMCHHUKA 1 MPOKYypopa.
BepxoBHuii Cyn YkpaiHu 4acTKOBO 33/I0BOJIbHUB KJIONIOTAHHS 3asBHUKA Ta
MOBHICTIO 3aJI0BOJIbHUB MMOJAaHHA MNpokypopa. BepxoBuuit Cyn VYkpainu
3a3Ha4yMB, 1110 HAIlIOHAJbHI CYJH, BU3HABIIM 3asBHUKAa BUHHUM Y BUMHEHHI
3nmounHy 1998 poky, mokiagaiuch Ha WOTO BHU3HABAIBbHI TOKa3W Bix 1
motoro 2001 poky Ta Ha mpoTOKOJ Horo gonuTty Bix 2 mororo 2001 poky.
BepxoBuuii Cya Ykpainu Takoxx 3a3HauuB, 110 €BpoNeicbKuil cy/ 3 Ipas
JIFOAMHYU BCTAHOBUB MOPYILEHHS MPaB 3asBHUKA, FAPAaHTOBAHUX IMYHKTOM 1 1
HIAIYHKTOM «c» NMyHKTY 3 crarti 6 KonBeHiii, a came ioro mpasa Ha
3aXMCT, OCKUIbKM BiH BHU3HAaB Ilepe]l MpaliBHUKaAMKU MUTILIT CBOIO BHHY Ta
HaJaB MMCbMOBI BU3HABAJIbHI [TOKA3H MPO BUMHEHHS 37104MHY y 1998 poui
3a BIZICYTHOCTI 3axucHUKa. BepxoBuuii Cyn1 YKpaiHu OCTaHOBUB:

«IIpm mepernsaai maHoi cpaBW CyIAi Ha CIUTFHOMY 3acifaHHI OiIUIM BHCHOBKY,
110 sSIBKa 3 MMOBUHHOIO 1 mokazaHus Spemenka O.B. mix 9ac monuTy SK Mig03pIOBAHOTO
1o eni30/:[y B6I/IBCTBa X. He MOXYTb BBaXATUCA OOIMYCTUMHUMH JOKazaMu, IO
HiATBEP/KYIOTh BUHYBaTicTh Spemenka O.B. mo npomy emizomy, OCKiNbKH BOHH OyJn
oJiep>KaHi 3 HOPYIIEHHSM BUMOT KPHMiHaJIbHO-IIPOLIECYAILHOTO 3aKOHY.

3a Takux OOCTaBMH BOHHM IIiJJIATaIOTh BUKJIIOYEHHIO 3 TIEPEINiKYy JIOKa3iB
o6BuHyBadeHHs Spemenka O.B. o npoMy emizony 3M0YMHHHX .

Pazom 3 THM, BUKITIOUEHHS [IUX JIOKa3iB i3 CyOBHX pilllcHh ICTOTHO HE BILTHMBAE HA
MPaBHIBHICTE BHUCHOBKY CYAy IIpO IOBeleHicTh BuHyBatocTi Spemenka O.B. 3a
emizomom BOWBcTBa X., OCKUIBKM B Marepiajax CHOpaBH € IHIN [IOKas3W, sKi
MATBEPIKYIOTh HOTO BUHYBATICTh y IIBOMY 3JIOYHHI.»

32. Jami BepxoBuuii Cya VYkpaiHu mepeiiuMB pelmTy J0Ka3iB, SKi
JIOBOJIWIIM BUHY 3asBHUKA, a caMe BU3HABaJIbHI MOKa3H, sKi BiH 1 C. Haganu
MiJ 9ac BIITBOPEHHSI OOCTAaHOBKU 1 OOCTAaBHMH MO Ta MiJ Yac HACTYITHUX
JIOTIMTIB 32 y4YacTIO 3aXMCHHKIB, a TAKOXK Keic 3 HaOOpOM KITIOYiB, SIKUH 3a
MoKa3aMu CBiJIKIB HayiexkaB X., Ta skuil C. 3amumuB y 1998 porii y cBoro
3Haiiomoro JI. BepxoBuuit Cyn YkpaiHu Takoxk 3a3Ha4yMB, 110 BU3HABAJIbHI
Nokasu, HajgaHi 3asBHUKOM 1 C., y3ro/UKyIOTbCS 3 BHCHOBKaMHU CYJOBUX
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ekcriepTu3 moao0 odcraBuH BOuMBcTBa X. Hacamkinens, BepxoBuuii Cyn
VYkpaiHu 3a3HauuB, 10 TBEpPPKEHHs 3asBHUKA IPO Te, L0 MEPEBIPKYy 3a
(dakTamMH CTBEP/KYBAaHOTO >KOPCTOKOTO 3 HUM TOBO/DKEHHS IPOBEICHO
HEHAJIS)KHUM YMHOM, HE BIJIOBIJIAIOTh MaTepiajlaM CHpaBU Ta IO JOKa3H
Oy/b-SIKOTO THCKY Ha 3asiBHHKA 3 METOIO 3MyCHTH HOTO BU3HATH CBOIO BUHY
y BUMHEHHI 37104MHY BifcyTHi. BepxoBuuii Cyn Ykpainu AiiiioB BACHOBKY
PO BIACYTHICTh ICTOTHUX TMOPYLIEHb KPHUMIHAJIbHO-IIPOLECYATHLHOTO
3aKOHOJIAaBCTBA, sIKi O OyJM MiJICTaBOIO AJISi CKacyBaHHsS BUPOKY y CIIpaBi
3asBHUKA.

33. Jluctom Bin 3 BepecuHs 2009 poky yxBamy BepxoBnoro Cyny
VYkpainu Oyio HajicIaHO MPEICTaBHUKY 3asBHUKA.

II. BIATIOBIJHI HALIIOHAJIBHE 3AKOHOZAABCTBO I ITIPAKTHUKA

A. KpuminanbHo-npouecyaibHuii koaekc Ykpainu 1960 poky
(YMHHUH HA Yac moiii)

34. V BiANOBIAHUX ITOJIOKEHHAX 3a3HAYEHO TAKE:
CratTa 370
IcToTHi NOpymIeHHs BAUMOT KPUMIHAJIBLHO-NIPOLECYATbHOI0 3AKOHY

«1. IcTOTHMM TOpPYIIEHHSM BHUMOT KPHMiHAJIBHO-IPOLECYAIbHOTO 3aKOHY € TaKi
MOpYyLIeHHsT BUMOT [boro Kozekcey, siKi MepeIKoAWIA Y4 MOTJIM MEPSHIKOIUTH CYLy
MTOBHO Ta BCEOIYHO PO3TIISHYTH CIPaBY i MOCTAHOBUTH 3aKOHHHMA, OOTPYHTOBaHHH i
CIIPaBeIUIUBHI BUPOK YU MTOCTAHOBY...»

Cratra 395
O0csAr nepeBipku cnipaBu KacauiiHUM cyaoM

«KacauiiiHuii cyn nepeBipsie 3aKOHHICTh Ta OOTPYHTOBAHICTb CYJIOBOTO PillIEHHS 3a
HassBHUMH B CIIpaBi 1 J0AaTKOBO MOAaHMMHU MaTepiajlaMH B Till 4aCTHHI, B SKili BOHO
OyJ10 OCKapiKeHe...»

CrarTa 396
PesysibTaTH po3risiiy CipaBH CyAoM KacaniiiHoi iHcTaHmil
«Y pe3yapTaTi KacalifHOTo o3Iy CIIPaBU Cy[ IPUHMAE OJHE 3 TAKUX PIllICHb:

1) 3amumae BUPOK, TOCTAHOBY YW yXBalxy Oe3 3MiHHM, a KacamiliHi CKapra 4d
MOIaHHs - 0€3 3aI0BOJICHHS;

2) CKacoBye BHUpPOK, IIOCTAaHOBY YH YyXBaly 1 HampaBisie€ CIpaBy Ha HOBE
po3sciigyBaHHS a00 HOBHII Cy1OBHIA a00 anesIiiHuN PO3TIAL;

3) ckacoBy€e BUPOK, IOCTAHOBY UM YXBaJly i 3aKpHBa€ CIIPaBY;
4) 3MiHIO€ BUPOK, [IOCTAaHOBY UM YXBaIly.)»

Crarra 398
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IMincraBu a5 ckacyBaHHA 200 3MiHM BUPOKY, YXBAJIH YH MOCTAHOBH
«[TlimcTaBamu a7 ckacyBaHHS a00 3MiHH BUPOKY, YXBaJlH, [IOCTAHOBH €:
1) icToTHE OPYIIEHHS KPUMiHAIBHO-IIPOIIECYaJIbHOTO 3aKOHY;
2) HenpaBUIIbHE 3aCTOCYBaHHS KPUMIHAJILHOTO 3aKOHY;
3) HEBIAMOBIAHICTh MPU3HAUCHOT'O NOKAPAHHS TSDKKOCTI 3JI0YHHY ...»
Crarrsa 400*

IlincTaBu QJ1s neperasay Cyl0BHUX pillleHb B MOPSJKY BUKJIIOYHOIO
NPOBA/’KEHHS

«[limcTaBamMu AJis MEperisay CYAOBUX pillieHb, IO HAOpaiu 3aKOHHOI CWIH, B
TOPSAAKY BUKITFOYHOTO TIPOBAKCHHS €:

1) HOBOBHSIBJICHI OOCTaBHHH;

2) HempaBWIbHE 3aCTOCYBAHHS KPHUMIHAIBFHOTO 3aKOHY Ta ICTOTHE MOPYIICHHS
BHMOT  KPHMIHAIBHO-TIPOIIECYaTbHOTO  3aKOHY, $Ki ICTOTHO BIUIMHYJIM Ha
MIPaBHIIBHICTH CYZOBOTO PillIEHHS...»

Crarrs 4000

«... IloganHs cynaiB mpo CyAOBHH PO3IIIA] KIONOTAHHA 100 HEPerisay CyL0BOro
pillieHHs! 3 MiACTaB, mepeadayeHnx MyHKTOM 2 uyacTuHu nepiuoi crarti 400* mporo
Kogexcy, po3riasaaeTses... y KacaitHoMy HOPSIKY. ...»

B. KpuminaabHuii npouecyajibHuili kogekc Ykpainm 2012 poky (y
penaxuii Big 12 srotoro 2015 poky)

35. ¥V BignosiaHiii ctatTi Konekcy 3a3HaueHo Take:
Cratrsa 445
MMincraBu nJis mepersiay cyaoBux pimens BepxoBaum Cyaom Ykpainu

“1. IixcraBamu amst neperyisiay cyAoBux pimeHs BepxoBuum Cynom Ykpainu, 110
Ha0pany 3aKOHHOT CHIIH, €:

2) BCTaHOBJICHHS! MIKHapOZHOIO CYJIOBOIO YCTaHOBOIO, IOPHCAMKIIS SKOI BH3HAHA
VYkpaiHoto, TOpymeHHS YKpaiHOI0 MIDKHAPOAHUX 3000B’s3aHb TNPH BHPIMICHHI
CIIPaBH CY/IOM.»

C. 3akon Ykpainu «IIpo BUKOHAHHSI pilleHb Ta 3aCTOCYBAHHS
npakTuku €ppomneiicbkoro cyay 3 npas Ji0auHm» 2006 poxky

36. Crarts 10 3akony mepenbavae BXHUTTS IOAATKOBUX 3aXO/liB
IHIMBITYaTbHOTO XapakTepy, HEOOXIIHUX Js BUKOHaHHA pimenb Cyny,
30KpeMa IOBTOPHHMH pO3IJISA CIpaBH CYJOM, BKIJIIOYAIOYM BiJHOBJICHHS
MIPOBA/KEHHS y CIIPAaBi.



PILIEHHSA YCIIPABI « IPEMEHKO ITPOTH YKPATHU (Ne 2)» 11
ITPABO

I. CTBEP/DKYBAHE IMOPYIIEHHS CTATTI 6 KOHBEHIIIT

37. 3asBHUK CKapKuBcsl 3a TyHKTOM 1 crarti 6 KonBeHii, o
BepxoBuuii Cyn Ykpainu 3aMicTh TOTO, 00 HalpaBUTH CIpaBy HA HOBUH
PO3TIsSiA 0 Cyay MEepIoi iHCTaHI1, OI[IHUB (PaKTH 1 JOKa3W y WOTO CIIpaBi,
HE3Ba)KAIOUW Ha Te, IO HEe MaB JUIS IIbOTO NMOBHOBA)XEHB. 3asBHUK TaKOX
CKap>KHMBCS 32 TUM CAMHM TOJIOKESHHSIM, 10 HOTO MPABO HE CBIAYUTH POTH
cebe Ta ¥Oro mpaBO Ha 3aXUCT 3HOBY OyJI0O MOPYIIEHO, OCKUIBKH
Bepxouuii Cyn VYkpaiHW BUKIIOUMB 3 MEpeliKy JOKa3iB X YacTHHY,
OTPUMaHy y TIOPYIICHHS IMX TIpaB, ajie¢ MOCHJIABCS Ha PEITy JO0Ka3iB,
OTPUMAHUX y TaKUH k€ CociO. 3assBHUK TaKOXK CKapKHUBCS 3a MiAITyHKTaMH
«a» - «d» myskty 3 crarri 6 KonBenii, mo mneperisg crnpaBu O0yIio
MPOBEJICHO 3a HOro BIJCYTHOCTI, 11O BiH HE MaB HAJICKHUX MOMKJIUBOCTEH
JUISL TIATOTOBKHM CBOTO 3aXHCTY, OCKUIBKH HOTO HE OYyJIO TOBIJOMIIEHO PO
JIOKa3H, Ha sIKi 0OBUHYBaueHHs 30MPaNoCcs MOCUIIATUCS Y Pa3l BUKIIOUEHHS
HOT0 BHM3HABAJIBHUX IIOKa3iB 3 TMeEpeNiKy IEePBUHHHX JOKa3iB, Ta IO
BUKJIIOUEHHS JISSIKUX JI0Ka3iB 3 MaTepiaiiB HOro CrpaByu 3MIHHIO CUTYaIlilo
HACTLJIBKH, [II0 BUMArajiocsi IOBTOPHE ONMUTYBAHHS CBIJIKIB, YOT'0 3pOOJICHO
He Oyno. Y BiAMOBIIHUX MOJOKEHHAX cTaTTi 6 KoHBeHIIIi 3a3Ha4eHO Take:

«“l. KoxxeH Mae mpaBO Ha CHpPaBEUIMBHIL... pO3MNIAA HOro CHpPaBH... CYIOM,...
SIKUHA... BCTAHOBUTH OOTPYHTOBAHICTh OyAb-IKOTO BHCYHYTOTO TIPOTH HBOTO
KpHUMiHaJIbHOTO OOBUHYBaYEHHSL. ...

3. KoxHuii OOBMHYBAa4YeHUH y BUMHEHHI KPHMIHAJIBHOTO IPAaBOMOPYIICHHS Mae
HIOHAMMEHIIIE TaKi MpaBa:

(a) OyTu HeraiHO i AeTaIbHO MOIH(GOPMOBAHUM 3pO3YMIJIOIO /ISl HHOT'O MOBOIO TIPO
XapakTep 1 IpUYMHU 0OBUHYBaYCHHS, BUCYHYTOT'O IIPOTH HBOTO;

(b) MaTH 9ac i MOXKITMBOCTI, HEOOXITHI JUIS MIATOTOBKH CBOTO 3aXUCTY;

(c) 3axumaTtu cebe OCOOMCTO YH BHKOPHCTOBYBATH HOPHAWYHY JOIOMOTY
3aXUCHHKA, BUOPAHOTO Ha BIACHUHA po3cyn, abo — 3a OpakoM MOCTaTHIX KOIITIB IS
OIUTaTH FOPUANYHOT TOTIOMOTH 3aXHUCHUKA — OIEPIKYBATH TaKy JOIIOMOTY Oe30IIaTHO,
KOJIM IIbOT'0 BUMAraloTh IHTEpECH IPaBoCy JJIs;

(d) mommryBaTH CBinKiB 0OBHHYBaueHHsS ab0 BHMararty, moob iX JOIHUTaIH, a TaKOX
BHMAratd BUKJIHMKY H JONHTY CBIAKIB 3aXHCTy Ha THX CAMHX YMOBax, IO W CBIIKIB
O0OBHHYBaYCHHS...»
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A. IIpuitHATHICTH

1. 3acmocosnicme cmammi 6 Kousenyii
(a) oBoau cTopin

(i) Ypao

38. Vpsin BBaxkaB CKapru 3asBHUKA HECYMICHUMHU 3 TOJOKEHHSIMH
KouBeniii 3 ormsimy Ha OOCTaBMHH, MOB’SI3aHI 3 MPEIMETOM PO3IIISILY
(ratione materiae). Ypsia noBonus, mo micist pimenas Cyny Big 12 yepBHs
2008 poky y cnpaBi 3asBHMKa BepxoBHuil Cya YkpaiHu He CKacyBaB
MIEPBUHHMIA BHPOK Ta HE PO3MOYAB HOBHM PO3TJIS KPUMIHAIBHOI CIIPABH
II0JI0 HBOTO, ajie MiJTBEPAUB MOIMEpEeIHI BUCHOBKM HalllOHAIBHUX CYJIiB
PO JIOBEJICHICTh HOTO BUHYBATOCTI.

39. VYpsaa noBoauB, mi0 L 3asBa 3A€OLIBIIOrO IPyHTYBajlach Ha
TBEP/DKCHHSAX 3asBHUKA TIPO IMOPYIICHHS HOro TpaB, TapaHTOBAHHX
crarrero 6 Konsenitii, mig yac npoBakenHs y Bepxosnomy Cynai Ykpainu.
VYpsia Takok OBOJUB, IO XOUa 3asBHHK JIUIIEC OJHOTO pa3y 3a3HAUYWB, 1110
pimenns BepxoBHoro Cyny VYkpaiHu HE pO3NOYMHATH HOBUH PO3IIIAL
KPUMIHAIBHOI CIIPaBH MO0 HHOTO MO30aBUII0 MOTO MOKIMBOCTI OTPUMATH
Ha miactaBi pimenHs Cyny Big 12 yepBHs 2008 poky BiJIHOBJICHHS
IOPUIMYHOTO CTaHy, SKHH 3asBHHUK MaB JIO0 mopylieHHs KoHBeHIil
(restitutio in integrum), 1 OCTaHHSA ckapra Oyla BUPIMIAJILHOIO IS
BHUCHOBKY YPpsly TIpO T€, IO 3asBa HECYMiCHA 3 TIOJOKeHHsIMU KOHBEHIIIT 3
OTJIsiIy Ha OOCTaBHHM, MOB’sI3aH1 3 IPEIMETOM pO3TIsiay (ratione materiae).
30kpeMa, TOAl SIK CKapru 3asBHUKA 37e0UIbIIOro Oynu copmyniboBaHi 3
nocuiiaHHAM Ha ctaTTio 6 KoHBeHIii, 3 00cTaBUH cripaBu BOAYaeThCs, 10
MPOBA/KCHHS, B paMKaX SKOTO BiH KIJIONOTaB TPO TEPEriisi] BHUPOKY
HAI[IOHAJILHOTO CYAY MPO BU3HAHHS HOTO BUHHUM B YMHUCHOMY BOMBCTBI X.,
MOXOJWUJIO 3 TICPBHHHOTO TPOBA/DKCHHS, PE3yJIbTaTOM SIKOTO CTallo
3acy/KEHHS 3asiBHHKA, 110 3rojgoM Cyn Bu3HaB HecnpaBeiuBuM. OTxe, Ha
OYMKY Ypsiay, OOCTaBUHU IIi€i CIIpaBU MalOTh OI[IHIOBATHCS B KOHTEKCTI
JOTPUMAaHHS JepKaBoro MyHKTY 1 crarti 46 KoHBeHIii, sKkuii mokIagae Ha
nepkaBy-ydacHuio KoHBeHIlii 000B’ 130K BUKOHYBATH OCTATOYHI PillIEHHS
€Bporeiicbkoro cyly 3 MIpaB JIOJAWHU, 1 Taka OLIHKA € MPeporaTHBOIO
Kowmitery MiHIiCTpiB.

40. Ypsa nmocwnaBcs Ha mpakTuky Cymy, 3a sSIKOO Oe3ycCIIiliHI CpoOu
3assBHUKIB JIOMOTTHUCS BiJTHOBJICHHS MPOBA/KEHHS y cripaBax, B skux Cyn
MOMepeHbO  BCTAaHOBUB  mopylieHHs  KoHBeHmii,  BH3HaBaiHCs
HEMPUIHATHUMH (IMB. YXBaJM HIOA0 MPUHHATHOCTI y crpaBax «JlailoH3 Ta
i nmpotu Cnonmydenoro KopomiserBay (Lyons and Others v. the United
Kingdom,), 3asBa Ne 15227/03, ECHR 2003-IX, Ta «llltek-Pimr ta inHmi
npotu Jlixtenmreitny» (Steck-Risch and Others v. Liechtenstein), 3asBa
Ne 29061/08, Big 11 tpaBHs 2010 poky). Ypsii MOBTOpPHO 3a3HAYMB, IO
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Konenmiss He Hamae Cyay TOBHOBaXEHb 3000B’SI3yBaTH JIEPKABY
NEeperisiHyTH CIpaBy YM CKacyBaTH BHPOK (IUB. pimieHHs y cmpasi «Caini
npotu Opanuii» (Saidi v. France, Bia 20 Bepecus 1993 poky, n. 47, Series
A Ne 261-C). VYpsan HamonsraB, IO OOCTaBUHM Ii€l CIPaBU MaroTh
OIIIHIOBATUCSl BHUKIIOYHO B KOHTEKCTI JAOTPUMAHHS JIEpKaBOIO IyHKTY |
ctarti 46 KonBenuii Ta mo came Komiter MiHICTpiB y CBOil pe30toLii Mae
BUPIIIUTH, YU MOXe TmpoBafkeHHs Yy BepxoBHomy Cyai VYkpainu
BBAXXATUCS JIOCTATHIM 3aX0JI0OM, BXHTHUM JIEP>KaBOIO JUIsl BUKOHAHHS CBOTO
3000B’s3aHHsI 3a MyHKTOM 1 cTtarTi 46 KonBeHii.

41. VYpan Takoxk CTBEpXKYyBaB, NMOCWJIAIOYUCh Ha pimeHHS Bemukoi
nanatu 'y cmopasi «“Verein gegen Tierfabriken Schweiz (VgT)” npotu
[Beiinapii  (Ne 2)»  ((Verein gegen Tierfabriken Schweiz (VgT)
v. Switzerland (Ne 2) [BII], 3asiBa Ne 32772/02, ECHR 2009), mo Cyn Bxe
JOXOJMB BHCHOBKY, IIO BIH MOX€ pO3IJISIIATH BIAMOBIIHY «HOBY
iH(dopMalLli0» y KOHTEKCTI MOBTOPHOI 3asBU. Y 3B’SI3Ky 3 LUM Ypsf
JIOBOJIMB, 1110, K OyJyi0 BcTaHOBiIeHO CyJ0M, BiIMOBa HalllOHAJBHUX CYIB
CKacyBaTH BUPOK Ta MPU3HAYNATH HOBUH CYJOBHH PO3IIISA] HE MPHU3BOIUTH
0 HOBOTO mopymieHHs cTarTi 6 KoHBeHmii (AuMB. BUIEHABEIEHI yXBalld
010 TIPUHHATHOCTI y cmpaBax «Jlaiton3 Ta iHm npotu CroaydeHoro
KopomnisctBa» (Lyons and Others v. the United Kingdom,), tTa «1ITek-Pim
Ta i1 npotu Jlixrenmreny» (Steck-Risch and Others v. Liechtenstein)).

42. 3 ornsaay Ha BuleHaBeAeHy npakTuky Cyny VYpsn 3amepedyBas
HasIBHICTh «HOBOi 1H(opmamii» y Il 3asBl. Ypsa CTBEPAXKYBaB, IO
npoBajukeHH 'y BepxoBHomy Cyai YkpaiHu He CTOCyBaJloCs >KOJHOTO
HOBOTO OOBHMHYBAau€HHs WIOAO 3asBHUKAa y BYMHEHHI 3JI0YMHY, a
CTOCyBajiocsi Ti€i X o0coOu, TUX ke (aKkTiB Ta TOr0 > IEPBHHHOIO
IIPOBAUKEHHSI, HECHpaBeUIMBICTh sKoro Oyna BcraHoBieHa Cynowm.
[ToroguBmncey 13 BucHOBKOM Cyay mpo Te, IO MOKJIAaJEHHS B OCHOBY
BU3HAHHS 3asBHUKA BUHHUM Yy BOWBCTBI X. BHU3HABAIbHHX IIOKa3iB,
OTPUMAHUX Yy TOPYIIEHHS MOro MmpaBa Ha 3aXHCT, CTAHOBWJIO MOPYIICHHS
IpaBa 3asiBHUKAa Ha clpaBeyIuBUN cynoBuil posrisn, Bepxosumii Cyg
VKpaiHH BCTaHOBUB, IO BH3HaBaJbHI IIOKa3u, OTPUMAaHI CIIAYUM 3a
BIJICYTHOCTI 3aXMCHHKAa, HE MOXXHA BB@KATH JOIMyCTHUMHUM JIOKA30M JUIS
HiATBEp/KEHHA Horo BHMHHU. Y pe3ynbTari BepxoBuuit Cyn VYkpainu
BUKJIIOUMB IIeW JIOKa3, HA KWW HALIOHAJBHI CYIU MOCHIIATHCS BIPOIOBXK
NEPBUHHOIO MPOBA/KEHHS, 3 MEPeliKy JI0Ka3iB BUHH 3asBHHUKA y BOMBCTBI
X. Ilpuitmaroun pimieHHs Hpo BIAMOBY y MeEperyisial crnpaBu, BepxoBHuit
Cyn YkpaiHu BCTAHOBUB, IO PEIUTH JOKa3iB JOCTaTHbO, 1100 BBaXKaTH
BUCHOBKM HalllOHAIBHUX CYJIB MpPO JOBEICHICTh BUHU 3asBHUKA Y
NEPBUHHOMY MPOBA/KEHHI OOIPYHTOBAaHMMHU. Y 3B’3Ky 3 UM Ypsia
nigkpecaoBaB, 1o BepxoBuuit Cyn VYkpaiHu aAisiB y Mexax Horo
KOMIIETEHIIi1 Ta BIAMOBIAHO /10 HAIllOHAJIBHOTO 3aKOHO/JABCTBA, 30KpeMa
crateit 396 ta 398 KpumiHaibHO-TIPOLIECYAIbHOTO KOJEKCY YKpaiHH (IUB.
MyHKT 34).
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43. Ypsa noBTopHO 3a3HauyuB, o BepxoBHuil Cyn YkpaiHu CKOPOTHB
nepenik qoKa3iB, 310paHuX Mij yac MePBUHHOTO MPOBAKEHHS, 1 HE T0/1aBaB
J)KOJIHMX HOBHX JIOKa3iB, a TAKOX HE 3MIHIOBAB [JOKA3iB, IO 3aJIHIIUCS.
OTtxe, HOBOI iH(popManii a00 HOBUX MiJACTaB, SKi O MOTJIM MPU3BECTU 10
HOBUX TIOpyIIeHb TonoxkeHb KonBentlii, He Oyno. Ypsia HE MOTOauBCs 3
TBEP/UKCHHSAMHU 3asBHUKA, 10 BepxoBumii Cyn VYkpainum 31iicHUB
MOBTOPHY OLIHKY ICHYIOYMX JIOKa3iB. YpsAJd BBakaB, II0 BHUCHOBOK
Bepxosaoro Cyay VYkpaiHu 0po NpaBWIbHICTh IEPBHUHHUX BUCHOBKIB
HAI[IOHAJIbHUX CYZIB LI0J0 BUHU 3asBHMKA HE MIr B MPUHLIMIL OyTH
pe3yabTaToM Jii, SKy 3asBHUK Ha3UBaB «IIOBTOPHOIO OI[IHKOIO JOKa3iB».
VYpsia cTBepAXKyBaB, 110 3T1IHO 3 MPUHIUIAMH MPOLIECYalIbHOTO IpaBa Iii,
CHPSIMOBaHI Ha «OLIHKY J0Ka3iB», BKIIOYAIOTh B ce0e MepeBipKy TOro, YH €
JIOKa3W HAJICKHUMH, JOMYCTHMHMH, TOCTOBIPHUMH Ta JOCTaTHIMH. Tomy
VYpsn Hanossras, 0 y il CHpaBi OLIHKY J0Ka3iB OyJio 3/iiiCHEeHO mix yac
NEPBUHHOIO MPOBAKEHHS, KOJIM HAalllOHANbHI CYyAM OLIHWIM JOKa3Hu,
JMOTUTABIIU TiJ Yac CYJOBUX 3acifiaHb CBiJIKIB, BHUBYHBIIM BiAMOBITHI
JOKYMEHTH Ta pPEYoBl JOKa3W, IMpOaHaNi3yBaBUIM 3allepeyeHHsS CTOPIH
NPOBA/KEHHS 110JI0 KOHKPETHUX J0Ka3iB, a TAKOXK 3ICTaBUBIIM IX OJMH 3
onHUM. Pe3ynbraroM 1BOro po3rNiALy CTadd BUCHOBKH, IO Oy
IPeIMETOM KacalliifHOro MpoBaPKEHHsI Ha HAIllOHAJIBHOMY PiBHI, a 3T0JIOM
— mpoBapkeHHs y Cyai.

44. Ha nymky Ypsiday, NOpYLIEHHs rapaHTiil mpaBa Ha CHpaBeAUBHI
cya 3a crarrero 6 KoOHBEHIIT MOro cTaTHCS JWINE MMia Yac 3M1IMCHEHHS
MOBHOI OIIIHKM JOKa3iB B KOHTEKCTI IX HAJEKHOCTi, JOMYyCTHMOCTI,
JocToBipHOCTI Ta goctatHOocTi. OnHak BepxoBuuit Cyn Ykpainu oLiHIOBaB
pelTy A0Ka3iB JIMILE 3 OMVIALY Ha iX JOCTAaTHICTb, a TaKa OLIIHKA HE MOXe
IPU3BECTH JI0 TOPYLIEHHS MPOLECyalbHUX acCIleKTiB, IOB’SI3aHUX 3
BIJIMIOBIJAJIBHICTIO JIEP)KaBU 3a MOPYIIEHHS NpaB 3asBHUKA, rapaHTOBAHUX
crarreto 6 KouBenmii. Ypsan ctBepmkyBaB, mo skOu Bepxosuuit Cyn
VKpaiHH BU3HAB peITy [JOKa3iB HEJOCTaTHIMU JJIs  YXBaJICHHS
MIPABWJIBHOTO PILLIEHHS, BiH O€3CYMHIBHO HampaBHB OU CIIpaBy Ha HOBHIl
po3rIa. Ypsaa Hamojsras, 10 «HOBa iH(oOpMalis» abo «HOBI MiJICTaBW»,
3/1aTHI TPU3BECTH J0 HOBOrO MOPYLIEHHsS MoJjokeHb KoHBeHIii, MOriau
BUHUKHYTH JIMIIE i 4YaCc HOBOTO pO3IJIALY CIpaBH, TOOTO y Ipoleci
BUBUEHHS JIOKa3iB 3 TOYKM 30py 1X HaJIEKHOCTI, JOMYCTHUMOCTI,
JIOCTOBIPHOCTI Ta IOCTaTHOCTI.

45. Ypsa A0BOIMB, IO OCKUIBKK pelnTa J0KasiB, siky BepxoBuuii Cyg
VYKpaiHu BU3HAB JAOCTATHHOIO JUIS 3aJIUIIEHHS BUPOKY OO 3asiBHUKA 0e3
3MiH, BKJIIOUaJla B ceOe JHIIe JoKa3W, $KI OIIHIOBAJIHCS IIiJ dac
NEPBUHHOIO MPOBAKEHHs, Y 3asBHUKA HE OyJIO MiJICTaB CKapXHUTHUCH, IO
Bepxosuuii Cyn YkpaiHu mopymuB Horo mpaBo Ha e(eKTUBHY MiATOTOBKY
CBOTO 3aXHUCTY Y 3B’3KY 31 CTBEPI)KYBaHUMH «HOBUMHU OOBHHYBAYCHHSIMMN
1 110, HE HAIIpaBUBIIM CIpaBy Ha HOBHI po3rian, Bepxosuuit Cyn Ykpainu
HNOPYUIMB HOro MpaBO HAa MOBTOPHHUM JOMMT CBiAKIB. 3rifiHO 3 YpsaoM, y
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3asBHHMKA He OyJIO MIJCTaB CTBEPAXKYBATH, 1110 HOBUI CyIOBUHN PO3TIIsL MIT
NPU3BECTH JI0 3MIHHM CyTi Ta MEpeliKy J0Ka3iB, IO 3aJUIIMINCA MiCHs
npoBakeHHs y BepxoBHomy Cyai Ykpainu. Ypsig TakoXX CTBEpAXKyBas,
mo BcraHoBNeHHS Cy0M MOpYLIEHHS MpollecyalbHUX MpaB 3asiBHUKA MPU
30MpaHHI JOKa3iB i Yac MEPBUHHOTO MPOBADKEHHS CTOCYBAIHCS JCSIKUX
JIOKa3iB, aje He yciX (AMB. pIlIeHHs Y crpaBi «SpeMeHKo MpoTH YKpaiHm»
(Yaremenko v. Ukraine), 3asBa Ne 32092/02, m. 86, Bim 12 uepBus 2008
poky). Ha miaTBepKeHHsS CBOTO OCTAHHBOTO apryMeHTy Ypsij MOCHIIaBCs
Ha 3ayBa)XKCHHS 3acCTyNMHHMKAa [OJIOBM ManaTté y KPUMIHAIBHUX CIpaBax
AnensauiitHoro cyay Aurmii  ta  VYenscy, Jnopaa-cyaai  Poyza y
BUIIEHABEICHOMY pillleHH] y crpaBi «Jlaifon3 Ta iHml nmpotu CroigyyeHoro
KoponisctBay (Lyons and Others v. United Kingdom) nipo Te, 0 «IOHATTA
BIJIHOBJIEHHS  HACTIIbKM, HACKUIBKM 1€ MOXJIMBO, TIOTEPEIHBOTO
IOPUJIMYHOTO CTaHy, SKMHA ICHyBaB [0 MOPYIICHHS, € JACHUI0 HEYITKUM,
0COOJIMBO KOJIM OCKapKEHHSI CTOCYETHCSI BUKOPUCTAHHS JICSIKHUX, a HE BCIX
JIOKa31B, PO3IIISIHYTHX B Cy/I0BOMY IPOBAKEHHI.

46. Ypsa nidmoB BHCHOBKY, IO HpoBa/pkeHHA y BepxoBHomy Cyai
VYKpaiHu He IPU3BEJIO JI0 MOSIBH «HOBOI iH(opMarlii» abo «HOBUX IiJCTaBy,
10 MOTJIM O CHPWYMHUTH HOBE TOpPYIICHHS monokeHb Koneenmii. Tomy
VYpsn BBaKaB CKapru 3asBHUKA 3a crarrero 6 KoHBeHWIT TakumHM, IO He
BI/IMOBIIAIOTh TPEAMETy po3msiny (ratione materiae) BIAMOBIAHO 10
nojoxeHb KonpeHuii

(ii) 3asenux

47. 3asBHMK TOBOJAMB, IO pIilIEHHS Yy crpaBax «JlaioH3 Ta iHII MPOTH
Cnonyuenoro KopomnisctBay (Lyons and Others v. the United Kingdom,) Ta
«IllItrexk-Pimr Ta immi mporm JlixteHmrewny» (Steck-Risch and Others
v. Liechtenstein), Ha $Ki TOCHUJaBCS YPSA, CTOCYIOThCS O€3yCHIIIHUX
KJIOMIOTaHb TPO BiJHOBJIEHHS TPOBADKEHHS 1 IIO MICHsA PO3TISAY LUX
KJIOMOTaHb TOMEPEAHI BHUPOKU, WIOAO SKUX Oylo TOJaHO CKapru,
sammmitacs 6e3 3Min. Moro cmpasa e inmoro. Xoua BepxoBuuit Cyn
Ykpainu BiIMOBUB y TEperJis/li CIpaBH, BiH B35B 10 yBaru pimenHsa Cyay,
BUKITIOUMB TTOCHJIAHHS Ha BU3HABAJIBHI MOKA3M 3asSBHUKA 3 TMIEPEITIKY JTOKA3iB
Ta 371IICHIB MOBTOPHY OIIHKY J0Ka3iB y crpasi. BepxoBuuii Cyn Ykpainu
BU3HAB PEIITY JIOKA3iB JOCTATHIMU IS BACHOBKY, IO 3asBHUK € BUHHUM Yy
BUMHEHHI BOMBcTBAa. Ha nymKy 3asiBHHKA, 11i BUCHOBKHU BiIPI3HAIOTH HOTO
cnpaBy BiJ THX, y skux Cyx Bu3HaB cTarTio 6 KOHBEHIIIT HEIPUIHITHOTO.

48. 3asBHuMK nocuiaBcs Ha pimeHHs Cyay y cmpasi «“Verein gegen
Tierfabriken Schweiz (VgT)” mnporu Ulseitmapii» (Verein gegen
Tierfabriken Schweiz (VgT v. Switzerland), y sxiit CyJ niiIIoB BUCHOBKY,
10 BiH MOXXE PO3MIIAJATH CKapry Ha Te, IO HOBUH pO3IJISA CIpaBH Ha
HalliOHAJLHOMY PiBHI 3 METOK BHKOHAHHS OJIHOTO 3 MOTro pillleHb MPHU3BiB
10 HOBOTO mopyuieHHs: KonBeHIii (AuB. pimeHHs y crpasi «“Verein gegen
Tierfabriken Schweiz (VgT)” nmporu Hlseiinapii (Ne 2)» (Verein gegen
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Tierfabriken Schweiz (VgT v. Switzerland (Ne 2)) [BII], 3asiBa Ne 32772/02,
n. 62, ECHR 2009).

49. Ha nymKky 3asiBHUKA, KJIIOUOBE NMHUTAHHS y IiH clipaBl MoJsArae He y
TOMY, 4M TNpoBajykeHHs y BepxoBHomy Cyni Ykpainu Oyino oOymoBiieHe
nonepeAHiM pimenHsM Cynay, a y ToMy, 4d Oyllo 1€ MpOBaJKEHHS
«BCTAQHOBJICHHSIM ~ OOTPYHTOBAHOCTI ~ BHCYHYTOTO  TPOTH  HBOTO
KpUMIHAJIBHOIO OOBMHYBau€HH». BiH He MOropkyBaBcs 13 TBEPHKEHHIMHI
VYpsany mpo Te, IO 3a3HAYeHE MPOBAKEHHS HE CTOCYBAJOCS HOBOTO
«KpUMIHAIFHOTO OOBHHYBAYEHHS», BUCYHYTOTO NMPOTH HHOTO. BiH 3BepHYB
yBary Ha Te, mo BepxoBuuii Cya YkpaiHM HE IpPOCTO 3aJIMIIUB HOTO
KJIOTIOTaHHS 0e3 3aJ0BOJICHHS Ta BIJMOBHB Yy CKAacyBaHHI IOINEPEIHIX
pilleHb y HOro cmpaBi, a YaCTKOBO 3aJl0BOJIbHUB HOrO KIJIONMOTAaHHS Ta
3MIHMB NEPBUHHUN BUPOK (AuB. MyHKTH 31 Ta 32). 3agBHUK CTBEPAKYBaB,
mo Oyab-sKa 3MiHa BHUPOKY O€3lOocepelHbO BKIIOYAE y cebe TpU eTamu:
CKacyBaHHSl 3a3HAYCHUX BHUCHOBKIB, BUPOOJICHHS HOBHX BHCHOBKIB Ta
3aMiHa CKaCOBAaHMX BUCHOBKIB HOBUMHU. 3MiHIOIOYM BUPOK, Bepxouuii Cyn
VYkpaiau He MOK€ YHUKHYTH WX KPOKiB. 3aSBHUK CTBEPKYBaB, IO SKIIO
BUCHOBKM CYJIIB NEpIIOi Ta amessuiidHoi i1HCTaHUill Oylo CKacoBaHO,
BUHHUKAE HOBE «OOBHMHYBA4YCHHS, BUCYHYTE NMPOTH HHOTO». BiH mocmiaBcs
Ha npakTuky Cyny, 3rilHO 3 SIKOIO 3MiHa MijAcTaB JUIsi OOBUHYBAYCHHS, 11O
BKJIIOUAJIM B cebe MarepiayibHI (PaKTH, sIKI CTBEPAXKYBAIUCA 1010 OCOOH 1
AK1 JISITJIM B OCHOBY OOBMHYBA4Y€HHS, BBaKajacs 3MIHOI OOBHHYBau€HHS
111010 0co0u.

50. 3asBHUK TaKOX JOBOAMB, 110 y Cyay iCHY€ MOCIIOBHUHN MiAXiJ 1O
CUTYyaIlili, y SIKUX BHUMOTY IIOJ0 TEPETIsAy CrpaBu OyJo 3a0BOJICHO 1 1€
NpPU3BENIO JI0 3MIHM HAallOHAJBHUMHU CyJaMH BHUPOKIB, CTOCOBHO SIKHX
M0JIaHO CKapru. 3asBHUK MOCHUJIABCS Ha pILIEHHS y crpaBl «BaHbsH IpOTH
Pocii» (Vanyan v. Russia), y skomy CyJ NOCTaHOBUB, IO HOBE
MPOB/DKEHHS IICISI TPUHHSATTS O PO3TISILY 3asBU NPO TEPETIIsL CIIPaBH
MOJKHa BBa)XaTH IPOBAPKEHHSIM II0JJ0 BCTAaHOBJIEHHS OOIPYHTOBAHOCTI
KpUMIHAJIbHOrO OOBHHYBAa4Y€HHs (IUB. pIlIEHHsS y crpaBl «BaHbsiH NpPOTH
Pocii» (Vanyan v. Russia), 3asaBa Ne 53203/99, n. 56, Big 15 rpyaus 2005
POKY). 3asiBHMK TaKOX JOBOJAMB, 1110 y CHpaBl «AJeKceeHKO mpotu Pocii»
(Alekseyenko v. Russia), y sxiii T'onmoBa BepxoBnoro Cyny Pociiicbkoi
@enepaliii po3noyaB Neperisia y HOPSAKY 3A1MCHEHHS Harisay, BiJHOBUB
NPOBa/KEHHS y KpUMIHAJIbHINA CrpaBi 1IOJ0 3asBHUKA Ta YaCTKOBO 3MIiHMB
pimenHsa y cupasi, CyJ OIHIIOB BUCHOBKY, 110 TaKWi MEPErJsii B YaCTUHI
BHECEHUX JI0 PILIEHHS 3MIH CTOCYBaBCSl BCTAHOBJIEHHS OOIPYHTOBAHOCTI
BUCYHYTOTO TIPOTH 3asBHUKAa KPHUMIHAJIHLHOTO OOBHUHYBAa4YeHHS 1,
BiIMOBiAHO, cTarTss 6 KoHBeHuii Oyna 3acTOCOBHOIO B ii KpUMiHATBHOMY
acmekTi (IuB. pIlIeHHS y crpaBi « AJlekceeHKO poTH Pociiy (Alekseyenko v.
Russia), 3asBa Ne 74266/01, nn. 56 ta 57, Bin 8 ciuns 2009 poky). Cyn
TaKOX BU3HaB cTaTTiO 6 KOHBEHIII{ 3aCTOCOBHOIO 10 MEPETIISAY Y TOPSIKY
Harsy y cmpasi nmpotu Bipmewnii (auB. pimeHHs y cnpaBi «CrenaHsH
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npotu Bipmenii» (Stepanyan v. Armenia), 3asiBa Ne 45081/04, nin. 31 Ta 32,
BiZ 27 xoBTHA 2009 poky). 3asBHMK CTBEP/XKYBaB, IO ICTOTHOI Pi3HUII
MK HOTO CHpaBOIO Ta BHUIICHABEJACHUMH CIIPaBaMHU IMOJIO TMEPETILY Y
NOPSAKY Harisay He Oyno, ockinbku BepxoBHuit Cyn YkpaiHM Takox
po3riIsAmaB  HOro 3asBy TIPO TeEperisl y TOpSAKY BHKIIOYHOTO
MPOBa/KEHHS, TIEPETIISIHYB HOro crpaBy Ta 3MiHMB MONEPEHI PILLICHHS.

51. o crocyetbest aprymenty Ypsay mpo Te, mo Bepxouuit Cyn
VkpaiHu He 371iiCHIOBaB NOBTOPHY OLIHKY JOKa3iB y CHpaBi, 3asBHHUK
CTBEpP/DKYBaB, IO HEMOXJIHUBO OIIHUTH <JIOCTAaTHICTB» JOKa3iB 3a
BIJICYTHOCTI IHIIMX €JNEMEHTIB OI[IHIOBAHHS, BKa3aHUX YpPsIaoM (IUB.
NyHKT 43). 3asBHUK CTBEpKYBaB, LI0 BUKIIOUEHHS OJIHOTO JI0Ka3y,
0COOJIMBO KIJIIOYOBOTO, SIK Yy LM CIpaBi, BIJIMBAE 1 Ha JIOKa30BY 0a3y B
iIoMy, 1 Ha OKpemi ii 4YacTHHH, a OT)K€ HEMOXXJIMBO BCTAaHOBUTHU
JIOCTaTHICTh PELITH JIOKa3iB, HE 31HCHUBILY X HOBY OILIIHKY 332 KpUTEPIIMHU
CHAJIEKHOCTI», <«JIOMyCTUMOCTI», «IOCTOBIPHOCTI» Ta «IOCTaTHOCTIY.
3agBHUK HE TOTOAMBCSA 3 JOBOJAMH Ypsay Mpo Te, IO J0Ka3oBa 0Oasza
CKJIaJanacsi 3 OKpEeMO OIIHCHHMX JOKa3iB 1 M0 iX Bara Ta 3HAYMMICTh HE
3MIHMJIACA MICIS TOTO, SK JIesKi 3 HUX OyJIo BUKIIIOUEHO. B sikocTi mpukiany
BiH HaBoJauB BUCHOBKU Cyny y pimenHi Big 12 yepBHs 2008 poky miono
MOKa3iB, HA/IAaHUX HUM Ta 1HIIUM OOBHMHYBaueHMM, y sikux CyJ1 3a3HayuB,
10 HallOHAJIbHI CYAM CIPUNHSIIM BUCOKHHM CTYIIHB Y3TO/DKEHOCTI MIXK
MOKa3aMHM 3asiBHUKA Ta 1HIIOrO 0OBHHYBAYEHOI'O SIK HE3alepeyHui JoKa3 iX
JIOCTOBIPHOCTI 1 BUKOPUCTAJIN K MIACTaBY Ui BU3HAHHS 3assBHUKA BUHHUM
y BUMHEHHI 37104uHy 1998 poky (uB. pilleHHs y crpaBi «SIpeMeHKo MpoTH
Vkpaian» (Yaremenko v. Ukraine), 3asBa Ne 32092/02, n. 79, Bin 12 uepBHs
2008 poky). ToMmy 3asiBHHK CTBEP/XKYBaB, 110 MOT0 MOKa3u OylIu OJHHUM i3
TOJIOBHUX €JIEMEHTIB, II0 BCTAHOBIIIOBAJIM IPaBAWBICTh IOKAa3iB 1HIIOTO
00BUHYBayeHOro. TakuM YMHOM, BUKIIOUEHHs Horo nokasiB BepxoBHuM
Cynom VYkpainum Oe3nocepeqHb0 BIUIMHYJO Ha TMpaBIuBICTh a00, SK
3a3Ha4MB YPsl, JOCTOBIPHICTh MTOKa3iB 1HIIONO OOBHHYBAYE€HOTO, OCKIIBKH
HalllOHAJBHI Cy/JM BCTAaHOBWJIM, IO IIl MOKa3W, 3BAKAIOYM HA 1X B3a€EMHY
Y3TOKEHICTh, MiATBEP/DKYIOTh onHe ojaHoro. Ilpore BepxoBuuit Cyn
VYkpaiau, BUKIIOYUBIIN TTOKa3H 3asSBHUKA, & OT)KE TIOCTABHBILH ITiJ] CyMHIB
NPaBIUBICTh MOKAa3iB 1HIIOIO OOBHMHYBAUE€HOT'O, MOCHJIABCA HA OCTaHHI SK
Ha OJIHy 3 MiACTaB JJs HOro BHUCHOBKY, IO pelTa J0Ka3iB Oyia
JIOCTaTHBOIO JUUIsl BCTAHOBJICHHS BUHU 3asiBHUKA.

(b) Omninka Cyny

52. Ilepm 3a Bce, Cyq MOBTOPHO 3a3HAYAE, IO 3TiAHO 3 HOTO YCTAICHOIO
NpakTukorw MyHKT 1 crarri 6 KoHBeHIil He rapaHTye mpaBo Ha
BITHOBJICHHSI TPOBAJPKEHHS (IWB., cepel IHOIOro, YXBally IIOJO
OpUMHATHOCTI y cmpaBl «3aBam3pkuii npotu [lombui»y (Zawadzki v.
Poland), 3asBa Ne 34158/96, Big 6 numus 1999 poky, Ta pimeHHs y crpasi
«Cabnon npotu benwrii» (Sablon v. Belgium), 3asBa Ne 36445/97, n1. 86, Bifg
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10 xBitHa 2001 poky) Ta 3a3BUYail He € 3aCTOCOBHOIO JI0 CKapr LIOJ0
BIJTHOBJICHHSI B €KCTPAOPAMHAPHOMY MOPSAIKY HMPOBAKEHHS Y 3aBEpIICHUX
CyJIOBUX CIIpaBax, SIKIIO TUIBKM NpUpOJa, OOCATM Ta crneuudiuHi pucu
NPOBA/KEHHS II0JI0 MEBHOI CKaprH y BiJNOBIIHIN MpaBoOBiil cucTemi He €
TaKMMH, 110 MTPOBAKEHHSI 32 TAKOIO CKAPIOI0 OXOILTIOBATUMETHCS ceporo
3acTocyBaHHA NyHKTy 1 ctarti 6 KoHBeHmii Ta rapaHTiiMH I[OJIO
CIPABEIJIMBOrO CYyIy, SIKHMU BiH HaJAUIS€ CTOPOHM MNPOBAIKEHHS (IUB.
pimeHHst y cnpasi «bouan mpotu Ykpainu (Ne 2)» (Bochan v. Ukraine
(Ne 2)) [BII]), 3asBa Ne 22251/08, n. 50, Bix 5 mrotoro 2015 poky).

53. Ilo-gpyre, ponar KomiteTy MiHICTpiB, siKa 3riHO 3 IyHKTOM 2
ctaTTi 46 KoHBeHuii nomsirae y 311iCHEHH] HATJsAy 3a BAKOHAHHSM pilIeHb
Cyny, He oO3Hauae, IO BXXUTI JepXKaBOIO-BIAMOBIZaueM 3axOdu Ui
BUKOHAaHHs BHHeceHOro CyloM pilIeHHS HE MOXYTh MOPYIINTH HOBE
NUTaHHS, sIKe He po3risaanock y pimeHHi Cyay i, oTke, MOXKe CTaHOBUTH
npeaMeTr HoBoi 3asBu 10 Cyny (AMB., cepell 1HIIOTO, PIIIEHHS Yy CIpaBax
«Meremi mpotu @panmii (Ne 2)» (Mehemi v. France (Ne2)), 3asBa
No 53470/99, n. 43, ECHR 2003 -1V, ta «*“Verein gegen Tierfabriken
Schweiz (VgT)” nporu Ilseituapii (Ne 2)» (Verein gegen Tierfabriken
Schweiz (VgT) v. Switzerland (Ne 2) [BII]), 3asiBa Ne 32772/02, . 62, ECHR
2009). YV upoMy KOHTEKCTI Oyno 3po0JIeHO NOCWIaHHS Ha KpHTepii,
BCTaHOBJIEHI TpakTukor Cyay MO0 MiAMyHKTY «b» MyHKTY 2 cTaTTi 35
KonBeHuii, 3rilHO 3 SKUM 3asBa BU3HAETHbCA HEMPUIHATHOO, SKIIO BOHA
«3a CBOEIO CYTTIO € 1IEHTUYHOIO /10 3asBH, 110 Bxke Oyna po3risHyTa Cygom

. 1 SIKIIIO BOHA HE MICTUTh HOBHX (DaKTiB y CHpaBi» (IUB. BUILEHABEICHE
pimenHsa y cmpaBi «“Verein gegen Tierfabriken Schweiz (VgT)” mporu
HBeitapii (Ne 2)» (Verein gegen Tierfabriken Schweiz (VgT) v.
Switzerland (Ne 2), n. 63).

54. Tomy Cyn Mae crnodaTky 3°siCyBaTH, Yd MICTHTh L 3asBa
BIJIIIOBIIHY HOBY 1H(OpMaIlit0, 10 MOXE CBIIYUTH IIPO HOBE MOPYLICHHS
nyHkTy 1 cratti 6 KonBenuii 1 siky Cya yHOBHOB@)XEHHUH pO3risiaTd 3
OrJIsily Ha OOCTaBUHM, OB’ s13aH1 3 IPEIMETOM CIIOpY (ratione materiae), Un
BOHA CTOCY€ThCSI JIMILIE BUKOHAHHS PIIIEHHS 3a MOINEPEIHbOI0 3asBOIO 1 HE
HABOJIUTH KOJHUX HOBUX (DAKTIB.

55. Cyn 3a3Hauae, mo cBoero yxBanoro Big 31 numHs 2009 poky
BepxoBuuii Cyn YkpaiHM 4acTKOBO 33J0BOJIbHMB 3asiBY PO TEperisy
CIpaBu, TNOJaHy 3asBHUKOM, Ta IIOBHICTIO 3aJI0BOJIBHHUB AaHAJIOTIYHE
MOJAHHS TPOKYpaTypu. Y pe3ysibTaTl BiH BUKIIOUMB JESKI JOKa3u 31
CIpaBU 3asBHUKA Ta JIMIIOB BUCHOBKY, L0 PELITH JO0Ka3iB JOCTATHBO JUIS
noBeneHHs KWoro BuHU. BepxoBuuii Cyn YkpaiHu caMm 3a3HauMB, 110 BiH
JUHMIIOB IIMX BUCHOBKIB «IpH MEPErJIsil AaHOi cripaBu» (IUB. MyHKTH 31 Ta
32). 3 ormsimy Ha i (DaKTH HEMOXKHA CTBEPIKYBATH, SIK IPOTIOHYBaB Y s,
mo yxBajow BepxoBHoro Cyny VYkpaiHu Oyno Juiie BiAMOBIEHO Y
neperssial cnpaBu. Lleit mepernsin cnpaBu BepxoBuum Cynom VYkpaiHu
TaKO’K HE MOKHA BBaXKaTH MPOCTOIO 3MIHOIO TEKCTY NMEPBUHHOIO BUPOKY Ha
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BukoHaHHs pimenHs Cyay. bineme Toro, BepxoBhuit Cyxn VYkpainu
3IIHCHMUB JTOBOJII KPUTHUYHY OLIIHKY BHUCHOBKIB CyJy y HOMNEpeHii crpasi
3asBHHUKA (HaBEACHMX y MYHKTI 27), NPUMHSBIIM JIMIIE OJUH 3 BUCHOBKIB
Cyny 3a miaIMyHKTOM «C» MyHKTY 3 cTarti 6 KonBenii (quB. myHKT 31) Ta
HE MOTOJIMBIIUCH, NPSAMO 200 HENpsSIMO, 3 PEIITOI0 BUCHOBKIB (JIUB. MyHKT
32). Cyn Haramye, o y CBOiM yXBaJi IOJI0 YaCTKOBOT MPUMHATHOCTI i€l
cnpasu CyJ cTBepaKyBaB, LI0 HE3roja 3 HWOro BHCHOBKAMH CTOCOBHO
BIJICYTHOCTI €(EeKTUBHOCTI pPO3CIiJyBaHHS 3a CKapraMu 3asBHHMKA Ha
’KOPCTOKE TIOBOJDKEHHS OyJia CKOpillle MATAaHHSM HArJsiy 32 BUKOHAHHSIM
pimenb, 3ailicHioBaHoro KomiTeToM MIHICTpiB (IWB. yXBaly IIOAO
YacTKOBOI MNpUHHATHOCTI y cmpaBl «Spemenko mnporu VYxkpainu (II)»
(Yaremenko v. Ukraine (1)), 3asBa Ne 66338/09, Bim 21 Bepecus 2010
POKY).

56. Cyn 3Beprae yBary Ha Te, mjo crarts 6 KoHBeHIii 3aCTOCOBY€eThCA
JI0 TIPOBA/KEHHS, B SIKOMY 0c00a OOBHMHYBAuye€ThCsl Y BUMHEHHI 3JI0YHHY,
JOKM He OyJe OCTaToOuHO BCTAHOBJIEHO OOIPYHTOBAHICTH  LIHOTO
oOBuHYBadeHHs. HoBe NpOBa/DKEHHS MICIS MPUUHATTS 10 PO3TIISALY 3asBH
Opo TMeperjisii CIOpaBM MOXKE BBaXKAaTHCA TaKWM, IO CTOCYETbCA
BCTAQHOBJIEHHSI OOIDYHTOBAHOCTI KPHUMIHAJIBHOTO OOBHHYBAayeHHS (IUB.
pimeHHst y cnopaBi «BauwsH npotu Pocii» (Vanyan v. Russia), 3asBa
No 53203/99, n. 56, Bim 15 rpymus 2005 poky, 3 TOAATBIIUMHU
nocunanHsamu). Cyn BBaxae, mo ockiabku BepxoBuuit Cyn VYkpainu
BUKJIIOYMB BH3HABAJIbHI TIOKa3W, HaJaHi 3asiBHUKOM 3a BiJCYTHOCTI
3aXMCHUKA, 3 TIEpelliKy JI0Ka3iB Ha MiJICTaBl nonepennporo pimeHHs Cynay, a
TaKO IMOBTOPHO OLIIHUB PEIITy JOKa3iB 1 AIMIIOB BUCHOBKY, IIO BHPOK
1010 3asBHUKA 3aJIMIIAETHCS Y CUII, BiH, TAKUM YMHOM, 3/1IICHUB HOBHIi
pO3TIIsAN crpaBH 3asBHHKA. lIpaBoBe cTaHOBHINE, y SKOMY OIMHUBCS
3ajBHUK, € CXOKMM Ha CTaHOBHMIIE 3asBHULI Yy cmpaBi «boyan mnpoTu
Vkpaiau (Ne 2)» (Bochan v. Ukraine (Ne 2)). V 3rapaniit cmpaBi Cyn
JIHMIIOB BUCHOBKY, 110 cTaTTst 6 KoHBEHIIT € 3aCTOCOBHOIO 3 OISy Ha Te,
mo BepxoBamit Cyn VYkpainu 301HCHUB «IOBTOPHUN PO3IJIST» BHMOT
3asBHUII Ha HOBUX MIJICTaBaxX, MOB’S3aHUX 3 MOTO TIyMadeHHSM pilLICHHS
Cyny, xo4ya ¥ BUpIIIMB HE 3MIHIOBATH pE3yJbTaT IPOBADKEHHS Ta,
30KpeMa, He NPU3HAYaTH HOBHMH PO3IJIS CHPABU HUKUYECTOSIIMM CYIOM
(muB. HaBeneHe Bulle pilleHHA y cnpasl «bouyan mpotu Ykpainu (Ne 2)»
(Bochan v. Ukraine (Ne 2)) [BII], n. 54). Takum uuHOM, 3a3Ha4yeHe
IIPOBAKEHHSI CTOCYBAJIOCS] BCTAHOBJIEHHS! OOIPYHTOBAHOCTI BUHU 3asBHHKA
y BYMHEHHI KPHUMIHQJIBHOTO TMPABONOPYILIEHHS Yy PO3yMIiHHI CTarti 6
KonBennii. Takuii meperssin cTaHOBUTH BIANOBIAHY HOBY iH(pOpMAIlio y
KOHTEKCTI HOBOI 3asBH, Ky Cya Moxe po3risHyTH. OTxe, 3amepeueHHs
Vpsiny mono HEBIAMOBITHOCTI KPHUTEPIIO MpeaMery po3rsiay (ratione
materiae) MaroTh OyTH BIIXUJICHI.
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2. Inwi numannsa wooo NPUtiHAMHOCMI

57. Cyn 3a3Hauae, M0 1 YaCTHHA 3asBH HE € SBHO HEOOTPYHTOBAHOIO Y
pO3yMiHHI TAMYHKTY «a» myHKTy 3 ctarti 35 Kouenmii. Cya Takox
3a3Hayae, 1110 BOHA HE € HEMPUMHATHOIO 3 OyIb-SKHX 1HIHX miacTaB. OTxke,
BOHA Ma€ OyTH BU3HAHA MIPUIHATHOTO.

B. Cyrtp

1. Jloeoou cmopin

58. 3asBHuk goBoauB, mo BepxoBuuii Cyn VkpaiHu ¢axTHUHO
NEPETJISIHYB HOro cripaBy, HE3BaXKAIOYU HA T€, L0 Y MOPSAKY BUKIIOYHOTO
IIPOBAJI’)KECHH, nepeadayeHoro CTaTTEI0 400* KpuminanabHo-
MPOIIECYaTbHOTO KOJEKCY YKpaiHW, HE MaB Ha 1€ TMOBHOBaKEHb. BiH
HEOJJHOPAa30BO HAroJjolIyBaB, M0 JOCTaTHICTh JOKa3iB HE MOXe
OILIIHIOBATUCSl OKPEMO 1 BHMarae ix MOBHOI HOBOi OLIHKH 3a KpUTEPIsIMHU
HAJIKHOCTI,  JOMYCTUMOCTI, JOCTOBIpHOCTI 1  JocraTHOocTi. Bin
CTBEP/DKYBaB, 10 MPHU 3IIMCHEHHI OIIHKU JI0Ka31B y MOPSAKY BUKIIOUHOTO
npoBajpkeHHd BepxoBuuit Cyn VYkpaiHM BHHIIOB 3a MeXi CBOIX
MOBHOBA)KE€Hb, BCTAHOBJICHUX KpHMiHaIbHO-IPOLECYATbHUM KOJEKCOM
VKpaiHu, a OT)Ke HE MII' BBaXATHUCS «CYIOM, BCTAHOBJIEHUM 3aKOHOMY Y
po3yminHi ctatTi 6 KonBeniii.

59. 3agBHUK TaKOX CKapXHUBCS Ha Te, IO MOPSIAOK NEPErysiay Horo
cupaBu, oOpanuii BepxoBuum Cynom VYkpainu, He 3a0e3redyBas
npolecyalbHUX rapaHTii, BCTAHOBICHUX MIAMYHKTaMH «a» - «d» MyHKTy 3
crarti 6 KonBeHuii, a mnpaBoBe pimeHHs BepxoBHoro Cyny VYkpainu
3 SIBUJIOCSI HECIIO/AIBAHO 1 HE JIO3BOJMJIO HOMY CKOPHUCTATHCS 3raJlaHuMH
BHUIIIE NPOLIECyaTbHUMHU IIpaBaMHu.

60. HacamkiHelp, 3asBHUK ckapxkuBcs, 1o BepxoBuuit Cyn Ykpainu
HEOJHOPA30BO MOPYIIMB HOTO MPaBO HE CBIIYUTH MPOTH ceOe Ta MpaBo Ha
3aXMCT, OCKUIBKM 3HOBY MIATBEPAMB MOro BHHY Ha OCHOBI JIOKa3iB, fKi,
BIMOBIAHO 110 BUCHOBKIB Cyny, Oyiu OoTpuMaHl y HOpYLIEHHS CTaTTi 6
KonBeHuii (AMB. BUILEHaBEJEHE pINIEHHS Yy CHpaBi «SIpeMeHKO MpoTH
VYkpaian» (Yaremenko v. Ukraine), nynxktu 79, 88 1 90, a takox 27).
30KkpeMa, 3as8BHUK J10BOUB, 10 BepxoBHuii Cyz YKpaiHH [TOKJIaB B OCHOBY
BU3HAHHA MOTO BUHHU TMOKa3W, SKI BiH HaJgaB IiJ Yac BIATBOPEHHS
00CTaHOBKH 1 00CTaBHH MOJIi Ta i/ Yac JTOMUTY B SIKOCTI OOBUHYBAa4YE€HOTO,
HEe3Ba)KalOUM Ha Te, 110 111 ToKa3u OyJlIM OTpUMaH1 3a TUX caMUX OOCTaBUH,
mo ¥ nokasu, BukimoueHi BepxoBuum Cynom YkpaiHu 3 a0Ka30Boi 6a3u
(Tam camo).

61. Ypsa cTBepaXKyBaB, L0 3T1HO 13 3aKOHO/IABCTBOM IOJIO MEPETIIS Y
cupaBu y nopsaaky Harisay BepxoBuuii Cyn YkpaiHu JisiB BIAOBITHO JI0
npolenypH, nepeadadeHol Aas po3risily cKapr y KacaliiHOMY TMOPSIKY.
BepxoBuuit Cyn VYkpaiHM MaB TOBHOBa)K€HHSI CKAacOBYBAaTH BHUPOKH 1
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PIIICHHS HUXXYECTOSIIIUX CYJIIB Ta MOBEPTATHU CIPaBy HAa HOBHUH CyHOBUM
posrnan. Taki NMOBHOBaXEHHS, Ha AYMKY Ypsly, O3HayalTh, L0 CYI
KacalllifHo1 1HCTaHIlIi He Ma€e MOBHOBAYKCHD «OI[IHIOBATH JOKa3M», OCKLIHLKH
TakKa OI[iHKa MO’KE€ 3/11HCHIOBATUCH TUIBKM i/l Yac PO3IJIsILy CHpPaBU CYA0M
nepioi iHCTaHii. Yps 3HOBY HaroJoCUB, III0 CKOPOUEHHS JOKa30Boi 0a3u
Bepxosaum Cynom YkpaiHM He MOK€ BBa)KAaTHCS MOBTOPHOIO OI[IHKOIO
JTIOKa3iB 3 OTJISIIy Ha Te, M0 KOXKEH 3 IUX JI0Ka3iB Bke OyJI0 OIliHEHO i Jac
HNEPBUHHOTO PO3IJISAAY CIIPaBH CyA0M MEPIIOl IHCTAHIII.

62. Ypsan Ttakox poBoauB, mo BepxoBuuii Cyx VYkpaimu mnuie
PO3IIISIHYB MUTAHHS MpaBa 1 BICYTHICTh 3asBHUKA Ha CyJ0BOMY 3aciJlaHHI
HE BIUTMHYJIA Ha WOTO MPOIECyalibHI MpaBa, OCKUIbKU HAI[lOHAIBHHUHN CYI
MOBTOPHO HE OIIHIOBaB JOKa3W. bijblle Toro, iHTepecH 3asiBHUKA i yac
3aciIaHHs 3aXHIIaB HOTO MPEACTaBHUK, a OTXKE OYyJI0 TaKoXX 3a0e3MedeHo
JOTPUMAaHHS NPUHLUITY PIBHOCTI CTOPiH MPOBAHKEHHS.

63. Hacamkinens, Ypsa J0BOIWB, 0 OOBUHYBAYCHHS MI0/I0 3asBHUKA 3
MOMEHTY Horo 3acymxkeHHs y 2001 poui He 3MIHHIHCS Ta IO J0Ka30BY
6a3y Oyso 310paHO MiJ Yac MEPBHUHHOTO KPUMIHAIHHOTO MPOBAHKEHHS, B
SKOMY 3asBHUK OpaB yd4acTh IIOBHOIO MIpPOIO, a TOMY BHKIIIOYHE
npoBakeHHs y BepxosHomy Cyai YkpaiHu He MOTJIO MOPYUIUTH MUTaHHS
JOTPUMAaHHS JIeP>KaBOIO MPaB 3asBHUKA 32 MIAMYHKTAMU «a» - «d» myHKTY 3
cratti 6 Konsenirii.

2. Oyinka Cyoy

64. Cyn 3a3Hayae, 110 OUIBINICTH JOBOAIB CTOPIH IIOAO CYTI CIpaBU
CTOCYIOTbCS NMHTaHb IMPO T€, YM MOYKHA BBa)KaTH po3risig BepxoBHUM
Cynom YkpaiHu cripaBu 3assBHHKAa HOBHUM CYJOBUM PO3TJISIIIOM, Ta SIKIIO 1€
TaK, TO YU BIJNOBIJaB TaKUH HOBUH CYNOBHUM PO3IJIA] BUMOTaM CTaTTi 6
KonBenuii. Cyn Bxke MIHIIOB BUCHOBKY, L0 PO3IJIsA clipaBu BepxoBHUM
Cynom VYkpaiHM Yy HOpPSAKY BUKIIOYHOTO IPOBAKEHHS CTOCYBaBCA
BCTAaHOBJICHHS ~ BMHM  3asBHMKa Yy  BUYMHEHHI  KPHUMiHAJIBHOTO
NPaBOMNOPYIIEHHS y po3yMiHHI cTaTTi 6 KoHBeHMii 1 Mpu3BiB 10 MOBTOPHOL
OLIIHKM (aKTIB CHpaBH, a y MIJCYMKY — /10 HOBOTO pILIEHHs y cIpaBi (IUB.
nyHKT 56). Tenep Cya po3riisiHe, 4d BiANOBIIAIM BUKIIOUHE MTPOBAIKEHHS
Ta yXBaJICHE 3a MOro pe3yibTaTaMy PILLIEHHS y CIIpaBl 3asBHUKA TapaHTIsIM
crarti 6 KoHBEHLIi 111010 CIPaBEUIMBOTO CYIOBOIO PO3IJISLAY, 30Kpema
TaKUM SIK TPaBO HAa MOBYAHHS, MPABO HA 3aXUCT Ta MPABO HE CBITUYUTH
npotu  cebe  (BIAMOBIAHI  3arajdbHi  NPUHIUOM  BHUKJIAIEHO Yy
BUIICHABEJICHOMY DpIillIeHHI Yy chpaBl «SIlpeMeHko npoTH YKpaiHu»
(Yaremenko v. Ukraine), . 74-77 1 85, 3 MOAaNbIIMMH MOCUIIAHHSIMH).

65. V 3B’s3ky 3 tuM Cy1 TOBTOPIOE CBOI TOJIOBHI BUCHOBKH 13 PIllICHHS
y cnpasi «Spemenko npotu Ykpainny» (Yaremenko v. Ukraine) (quB. yHKT
27), a came 1O TOTIEPEHI PIllIeHHs, SKUMU 3asBHUKA OyJIO 3aCyKEHO 3a
JIBOMa €Mi30laMH YMHUCHUX BOWMBCTB, IPYHTYBaJHCh Ha JOKa30Biil 0a3i,
OTpPHMaHI{ y MOPYIICHHS MpaBa 3asBHUKA HA MOBYAHHS Ta HOTO MpaBa Ha
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3aXUCT, a TaKOX 3a BIJACYTHOCTI HAaJIe)KHOTO pO3CIHIyBaHHSI HOro
TBEp/UKEHb MpPO Te, 10 HOro BH3HABaJbHI IOKa3u OyJlO OTPUMAHO Yy
He3akoHHUHM croci6. Lli BUCHOBKM CTOCYBaqUCh HE TIJAbKU TNEPBUHHOTO
JOTIMTY 3asBHUKA 3a BIJICYTHOCTI 3aXHMCHHKA, MiJ Yac SKOTO BiH 3i3HABCS Y
BUMHEHH1 3710uuHYy 1998 poky, aje i TakoX HOro HACTYMHHX CXOXKHX
BU3HABAJIILHUX TIOKA3iB, HAJaHUX TMiJ 4Yac BIATBOPEHHS OOCTaHOBKH 1
obctaBuH moAll Ta mnojanbimux AOoNUTIB. Cyn BCTAaHOBUB, IO TICTS
YCYHEHHs 3axMcHMKa X. BiA yyacTi y CHpaBl IHTepecH 3asBHUKA
NPECTaBISUIN J[BA 1HIIMX 3aXUCHHUKH, aJie iX MOCIYTH MaJld «CHMBOJIYHHHA
xapaktep». Cya TakoX AIWIIOB BHCHOBKY, IO CTYIIHB Y3TOJKEHOCTI
MOKa3iB 3asiBHUKA Ta 1HIIONO OOBMHYBAYEHOIO Yy CIpaBl JaBajlM MiJCTaBH
JUIS T103pH, 110 iX Bepcii mepediry mojii O0yno peTesbHO CKOOPIWHOBAHO
Ta 1110, HE3BAKAIOUM Ha I, HAIlIOHAIBHI CYJ BUKOPUCTAIIN 1X SK ITJICTaBY
JUTsl BU3HAHHS 3asBHUKA BHHHMM Yy BYMHEHHI 37ounHy 1998 poky, He
3BaKaroud Ha Te, [0 BIH BIA HHAX BIAMOBHBCSI 1 IO BOHH HE
MiATBEPKYBAUCS 1HIIUMHU JO0Ka3aMH (JMB. HaBEJCHE BHUIIE PIIICHHS Yy
crpaBi «SApemenko npotu Ykpaiaw» (Yaremenko v. Ukraine), nynktu 79,
88190, a Takox 27).

66. HesBaxarouu Ha 11 BUCHOBKH, BepxoBHuii Cyn YKpaiHU BUKIIIOUUB
TITPKA YaCTHUHY JIOKa3iB, $SIKi, SIK BCTAHOBJEHO, OyJO OTPUMaHO Yy
nmopymieHHs1 npaB, rapantoBanux Konsenriietro. BepxoBauit Cyn Ykpainu,
3aJI0OBOJIbHUBIIM TOJAaHHSA MNpoKypopa (auB. myHKT 30), BHUpINIMB, IO
NEPBUHHI BU3HABAJIbHI IOKa3W 3asBHUKA OYyJU €IMHUM MOPYLICHHSIM Y
KpUMiHANBHIA CIpaBi MO0 HHOTO Ta IO BUKIIOUEHHS IMX JOKa3iB He
BIUIMHE HAa TIEPEKOHJIMBICTh peIITH Aoka3iB y cmpasi. Ha nymky Cyny, ne
OCTaHHE MHUTAHHS camMe MO co0i BUMArae peTeiabHOro PO3rALy J0Ka3iB Y
i crmpaBl B MeXaxX IMOBHOTO HOBOTO PO3TISIAY, @ HE B paMKax mIyxKe
oOMexeHoro mepernsany, 3aiiicienoro Bepxosuum Cymom VYkpainu. Cyg
JOXOJUTHh BHCHOBKY, IO HOBE pIIICHHS, yXBaJCHE y CIpaBi 3asBHUKA,
NEPEeBAXHOI0 MIpOI0 3HOBY TIPYHTyBaJlocs Ha THX CaMUX JOKa3ax,
OTPUMAaHUX Yy TIOPYIICHHS MPOIECYaTbHUX NpPaB 3asBHUKA, Ta MPH IOMY
ICHYBaJIM cepio3H1 TBEp/PKEHHS, sIKi OpraHu BJIAJM TaK 1 HE CIPOCTYyBaJH,
10 yCl BU3HABaJIbHI MOKa3u OyJI0 OTPUMAHO MiJl IPUMYCOM, a OTKE BOHU
Oyl «IUI0IOM OTpPYHHOTrO nepeBa» (AMB., mutatis mutandis, pilIeHHS Y
cupasl «['epren nmpotu Himeuuunw» (Gdfgen v. Germany) [BII], 3asBa
Ne 22978/05, m. 168, ECHR 2010). 3okpema, sk 3asBHUK, TaK 1 iHIIUH
NIJCYJHUI 3amepedyBajl CBOIO MPUYETHICTH J0 BUMHEHHS 3104MHY 1998
POKY Ta CKap>KUITUCh, 110 BU3HAIH CBOIO BHHY i MPpUMycoM. BuKkTtoueHHS
NEPBUHHUX BU3HABAIBHUX MOKa3aHb 3asBHHUKA 3 MEPENIKYy JOKa3iB iCTOTHO
nigipBano aprymeHT BepxoBHoro Cyay YkpaiHu CTOCOBHO TOToO, IO HOTro
BU3HABAJIbHI TOKa3W Ta BHU3HABaJbHI TMOKAa3W IHIIOTO MiJACYIHOTO Oyiu
MOCTIJOBHUMH 1 MIATBEPKYBald OJHE onHOro. bimbme Toro, oduasa
NIACYJHUX IiJ Yac CYyAOBOTO pO3IJIAAy BIIMOBWIHCA BIJ YCIX CBOiX
BHU3HABAJIbHUX Toka3iB. Pemra moBoxiB, HaBeaeHux BepxoBHum Cynaom



PILIEHHSA YCIIPABI « IPEMEHKO ITPOTH YKPATHU (Ne 2)» 23

VYkpaiHu Ha MIATBEPIKEHHS OOBHHYBAJIBHOIO BUPOKY IIOJO 3asiBHUKA,
30KpeMa IPYHTYBAJINCh HA pPE3yJibTaTax CyJOBUX EKCIEPTH3 Ta €IUHOMY
pedoBOMY J0Ka3i (Ke¥cl 3 KiItouaMu), TIOCHJIAaHHS Ha fKi, SIK BHJIA€THCS, HE
Oylio BUpPIIAIBHUM Ui pe3yiapTary MNpoBapkeHHs. OTxe, BU3HAHHA
BepxoBuuM Cynom Ykpainu 3asiBHUKAa BUHHUM 3/1€011bIIOTO IPYHTYBAJIOCh
Ha BUKOPHUCTaHHI JOKa3iB, OTpUMaHUX y mopyueHHs KouBenii, sk Oyio
BCTAQHOBJIEHO Yy IMIONEPEJHbOMY pIlIEHHI Yy chpaBl «SpeMeHKO NpoTH
Yxpaian» (Yaremenko v. Ukraine).

67. 3BaxarouM Ha 3a3HauyeHi BuIle MipkyBaHHs, Cy1 BBaXkae, 110 MiJ] 4ac
IIPOBA/UKEHHS 3 NEperisiny crnpaBu 3asBHuUKa BepxosHuit Cyn VYkpaiHu
JUIlE 3aKpINUB MOPYLICHHsS IpaBa 3asBHUKAa HA CHpPaBeIUIMBUI CyHOBUMI
pO3IJI, HOro mpaBa Ha 3aXHCT, IIpaBa HA MOBYAHHA Ta MpaBa HE CBITUYUTH
npotu ceoe.

BignosigHo, Oyno mopymieHHs MyHKTY | Ta OIANYHKTY «C» IyHKTY 3
cratti 6 KonBenmii.

3ACTOCYBAHHS CTATTI 41 KOHBEHLIIT

68. Crarreto 41 KonBeHiii nependavyeHo:

«Sxmo Cyn BusHae dakt nopyuwenHs KonBeHnii abo mpoTokosiB 10 Hei 1 SKIIO
BHYTpIlIHE TpaBo BignoBinHOi Bucokoi Jlorosipuoi CtopoHn mnependadae muiie
yacTkoBe BimmkoaysaHHs, Cyn, y pas3i HEOOXiZHOCTI, Hajga€ MOTEPHiTid CTOpPOHI
CIpaBeTNBY CaTUC(HAKITIIO.»

A. IlIkona

69. 3asBHuk Bumaras 10 000 eBpo BiIIIKOAYBaHHS MOPAJIbHOI IIKOAM
Ta BUMaraB IIOBTOPHOTO PO3TJIALY CBO€ET CIIpaBH.

70. VYpsn BBaxaB, mo 10 komnereHuii Cyny He HaJeXUTbh PO3TIILA
3a3HAYEHOTO EKCTPAOPAMHAPHOTO TPOBA/KEHHS, abo, SK HACIiJIOK,
NUTAHHS 1100 OyIb-SIKUX CTpaXKIaHb, SKUX 3asSBHUK 3a3HAB BHACIIIOK
TaKOTO TPOBAKCHHS.

71. Cyn 3a3Hadae, MO KOIM 0co0y Oyno 3acyKEHO CyAOM 3a
pe3ynbTaTaMi  CyJOBOTO pO3IJSINy, SKHM HE BiANOBiAaB BUMOTaM
KonBeHwii moa0 crnpaBeaanBOCTI, HAJEKHUM CHOCOOOM BHIIPABICHHSA
TaKOTO MOPYIICHHS MOXE B TNPHHIUI OyTH HOBHH PO3IJISA, HEperisf
a00 BiIHOBJICHHS MPOBAHKEHHS 332 BUMOIOIO 3asBHUKA (IUB., HANIPUKIAJ,
pimenHs y crpasi «Jleonin Jlazapenko npotu Ykpaiun» (Leonid Lazarenko
v. Ukraine), 3asBa Ne 22313/04, n. 65, Bix 28 xoBTHa 2010 poky). VY miii
CIpaBi 3a3Ha4YeHE Cy/10BE MPOBAPKEHHS CTOCYBAJIOCS TIOBTOPHOTO PO3TIIILY
KPUMIHAJIBHOI CIpaBU IIOJ0 3asBHMKa Ha miacraBi pimenns Cynay,
YXBQJICHOTO Ha KOPHCTh 3asBHHKA. [IpoTe, sk OyJI0 BCTAaHOBJIEHO BHIIE,
TaKui MOBTOPHUN PO3IJIsA HE BianoBijnae BuMoram crarti 6 Konsenuii. 3a
takux oocraBuH CyJ BBaXKae, 0 BCTAHOBJIICHHS MOPYIICHHS HE CTAHOBUTH
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HaJIeKHY cIipaBeasiuBy catucakiito 3rigHo 31 crarrero 41 Konpenuii 3a
MOpaJIbHy HIKOJY, SIKOi 3a3HaB 3asBHUK. YXBaJIOIOUM PIICHHS Ha 3acajax
cripaBeyBOCTi, Cyn mpucykye 3asBHUKY 5 000 eBpo BIAIIKOAYBaHHS 3a
IIUM ITyHKTOM.

72. Binplie TOTO, MOXJIHMBICTH TOBTOPHOTO PO3TIISANY CIPaBU, SIK II€
nepea0ayeHo 3aKOHOAABCTBOM YKpaiHHU, 3AJIMIIAETHCS JOCTYIHOIO JUIs
3asBHHMKA Yy pa3i OJaHHS HUM BIANOBIIHOI 3asBU. [Ipu TakoMy OBTOpHOMY
pPO3MIIAl MaloTh OyTH JOTpPHUMAaHI MaTepiajibHI Ta MpOLECyalbHi TapaHTii,
3akpitieHi y crarti 6 KonBenrnii, Ta moBHICTIO BpaxoBaHi BUCHOBKH Cyay y
il cnpaBi Ta y BUILEHABEIEHOMY DILlIEHHI Yy CHpaBi «SIpeMEeHKO MpOTH
VYkpaian» (Yaremenko v. Ukraine).

B. Cynosi Ta inmi BUTpaTn

73. 3asBHuUK Takox Bumaras 4 032 eBpo KOMII€Hcallli Cy/1I0BUX Ta IHIIUX
BUTpAT, MOHECEHUX I Yac NPOBA/PKEHHA Yy HAI[IOHANIbHUX Cynax, Ta
6 720 eBpo — mOHECEHUX MiJ Yac mpoBakeHHs y Cyi.

74. VYpsan BBaaB CyAOBI Ta IHIINI BUTPaTH, IIOHECEHI Mia dac
NPOBA/DKCHHS y HAI[lOHAIBHUX CyJaX, TaKUMH, IO HE CTOCYIOThCS Ili€l
CIpaBU, OCKUIbKM BOHM OyJM TOB’S3aHI 3 BIIIIKOJYBAaHHSM 3a paHille
BCTaHOBJICHI MOpYIICHHsA. BomHowac Ypsin CTBepmKyBaB, IO CyMma, sKa
BUMAaraeThbcs 3a MPeICTaBHULITBO iHTepeciB 3asBHUKA y Cyil, € HAAMIPHOIO.
VYpsin BBaXKaB, IO BUMOTH 32 IIMM ITYHKTOM TaKOK CJIiJT BIAXHIIATH.

75. 3rigHo 3 mpaktukoro Cyay 3asBHUK Ma€ NpPaBO Ha KOMIIEHCALIiO
CYJIOBUX Ta IHIIUX BUTPAT, JHILIE SKIIO OyJe JOBEIEHO, 110 TaKi BUTPATH
Oynu (pakTUYHUMHU 1 HEMHUHYYHUMH, a iX po3Mip — OOIpyHTOBaHUM. Y IIiii
CIpaBl, 3Ba)KAlOUM HA HAsBHI Y HBOIO JIOKYMEHTH Ta BUIIE€3a3HAYEHI
KpHUTEpii, a TAKOXK Ha/JaHy 3asBHUKY IOpuAHYHY nornomory, Cyn BBakae 3a
Hajle)kHe mnpucyautu 3asBHUKY S5 000 €Bpo, 1m0 BKIIOYAIOTH B cebe
KOMIICHCAIIII0 YCIX CYJIOBHX Ta IHIIUX BUTpAT.

C. Ilens

76. Cyn BBaXkae 3a HaJIKHE MPU3HAYUTH TEHIO HA MiACTaBi rPaHUYHOL
MO3UYKOBOI CTaBKH E€BPOMEHCHKOTO HEHTPATBHOTO OaHKy, M0 SKOi Mae
OyTH JI0aHO TPH BiJICOTKOBI MyHKTH.

3A HUX ITIACTAB CY 1 OAHOI'OJIOCHO
1. Ozonowye pewmity ckapr y 3asiBi IpUHHATHUMY;

2. Ilocmanosnse, mo 0yno nopymeHHs myHKTIB 1 Ta 3 ctaTrTi 6 KonBenii;
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3. Ilocmanoense, Mo:
(a) ympoaoBk TpbOX MICSIIB 3 JaTH, KOJU Lie pillIeHHs HaOyjAe cTaTtycy
OCTAaTOYHOT'O BIJNOBITHO J10 MyHKTY 2 crtaTTi 44 KoHBeH1i, Aep:kaBa-
BIJINMOB1/IaY MOBUHHA CIUIATHTH 3asBHUKOBI HW)XKYCHABEACHI CyMH, SIKi
MaloTh OyTHM KOHBEPTOBAaHMMHU Y BAJIIOTY JepKaBH-BiANOBigada 3a
KypCOM Ha JIeHb 3TIHCHEHHS IIaTexXYy:
(1) 5000 (m’ATH THCSY) €BPO BiIIKOMYBAHHS MOPAIbHOT IIKOAM Ta
JTOMAaTKOBO  CyMy  OyAb-SIKHX  TMOJATKIB, IO  MOXYTh
HapaxoByBaTHUCH;
(i) 5000 (’saTH THUCAY) €BPO KOMIEHCAlli CYyAOBUX Ta IHIIHX
BUTPAT Ta JOJAaTKOBO CyMy OyAb-SKMX THOJATKiB, IO MOXYTb
HapaxoBYBATHUCS;
(b) 13 3aKiHUYEHHSIM 3a3HAYEHOTO TPUMICSYHOI'O CTPOKY /10 OCTATOYHOTO
pO3paxyHKy Ha BHINE3a3HAYCHI CYMH HapaxOBYBaTHMETHCS MPOCTHH
BIJICOTOK (simple interest) y po3Mipi I'paHHUYHOI INO3MYKOBOI CTaBKH
€BpoOMENCchKOro IEHTPAIbHOTO OAaHKY, fKa AISITUME B MEp10/ HECIUIATH 1
110 sIKOT Ma€ OyTH JOJAHO TPH BiJICOTKOBI ITYHKTH;

4. Bioxunsae pemty BUMOT 3asBHUKA I110JI0 CIIPABEIMBOT caTUC(aKIii.

Y4MHEHO aHIMIMChKOI0 MOBOKO Ta MOBIIOMJIEHO MHUCbMOBO 30 KBITHS
2015 poky BiamoBigHo 10 nyHKTIB 2 Ta 3 [IpaBuna 77 Pernamenty Cyny.

Knaynis Becrepaix Mapxk Bimirep
(Claudia Westerdiek) (Mark Villiger)
CexpeTtap ['onora



