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B nene “I'akueB u I'akueBa nporus Poccun™,
EBpomnelickuii cyn o npasam uenoseka (Ilepsas cexuus), [lanaroit B cienyromem
cocTaBe:
Kpucroc Po3zakuc, Ilpedceoamens Iaramur Cyoa,
Amnatonmii Kosiep,
Onu3zaber llreiinep,
Jwun InunemanH,
Caeppe Dpuk Mebenc,
Jxopmxno ManuHBepHH,
Hxopmx Hukonau, cyowu,
u Cepen Hunbcen, cexkpemapo Cexyuu Cyoa,
3acenas 2 anpens 2009 roaa 3a 3aKpbITBIMU JBEPSIMH,
Brinec 1 (D13% 118 IMOCTAHOBJICHHE, MIPUHSTOE B OCJIETHUHN
BBIIICYTIOMSIHY THIN JICHB:

[TPOLIEJITYPA

1. Hacrosimee npemo Obuto wHUIIMHpOBaHO >kaimobor (Ne3179/05) mpotuB
Poccuiickoit ®enepanun, noxanHoil B Cyn B coorBerctBuu co Crateeit 34
EBpomneiickoii KonBeHium o 3ammure MpaB 4YelOBEKa U OCHOBHBIX CBOOOJ
(«KonBennusi») nyms rpaxaanamu Poccuiickoit @enepanuu, r-HoM ['akueBbIM
Xamuoom baiixaeBuuem u r-xoii ['akueBoit Mankan IllataeBHOM («3asBUTEIN)
14 suBaps 2005 rona.

2. 3asureneil B Epomneiickom Cyne mnpencrtaBmsuin opuctel "[IpaBoBoit
uHunuatuBbl 110 Poccun" (manee - “SRJI”), HenmpaBUTENIbCTBEHHON OpraHu3aluu
¢ miaBHbIM oducom B Hunepnanmax u mnpeacraButenbcTBoM B Poccum.
[IpaButenbctBo Poccuiickoit @enepanun («IIpaButenbeTBo») MpeacTapisia r-xa
B. Mununuyk, OwBmmii  IIpencraButens  Poccuwiickoit ~ @enepanuu B
EBpomneiickoM cyze 1o npaBaM 4eJIoBeKa.

3. 24 oxtsa6ps 2007 roma Cyn pemmwn npumenutb [IpaBuino 41 Permamenta
Cyna u yBemomuth [IpaBuTENbCTBO O MOAaHHOW kanmobe. B coorBercTBHH ¢
nonoxxkeHusiMu Cratbu 29 § 3 KonBennuu Cyn npuHsI pelieHue 0 pacCMOTPEHUH
KAIOOBl TIO CYIECTBY OJHOBPEMEHHO C pAacCMOTPEHHEM BOIpoca ee
MIPUEMIIEMOCTH.

4. TlpaBUTENBCTBO BO3PA3WIIO MPOTUB PACCMOTPEHUS KAJIOOBI MO CYIIECTBY
OJIHOBPEMEHHO C PacCCMOTPEHHMEM BoIpoca 0 ee nmpuemieMocTd. Cya OTKIOHWII
Bo3paxeHue [IpaBurennscTaa.

OAKTDI

I. OBCTOATEJIbCTBA AEJIA

5. 3agBurenu 1952 u 1960 rona poxxaeHust COOTBETCTBEHHO. OHU IIPOKUBAIOT
B ropoae ApryH lllanuacKoro paiiona YedeHCKOM peciryOIuKH.



6. 3agButenu npuxonarcs poautessimu Mapucy Xanunosuuy ['akuey, 1980
rojaa poxjaeHus. Ha MOMEHT mpecTyIieHus: 3asBUTEU U UX ChIH MPOXKUBAIHU 1O
yiuue BoceMoro Mapra, oM 33 B ropoae ApryH.

A. CoObiTus 30 HOs10ps1 2003 rona

1. Ilosuyus 3as6umeneti

(a) 3anepxanue Unpuca N'akuena

7. Houbto oxonmo 2 uacoB 30 Hosa0ps 2004 roma Tpu OpoHeTpaHcHOpTEpa
(«<bTP») mpubbimu Kk goMy 3asBuTeleil. ['pynma BOOPYKEHHBIX JIOJEH B
KaMyIskHOHM (popMe BBIILUIM M3 MAIlMH ¥ BOpBaIKCh B JoM. Ha HHUX He ObLIO
MacoK, YepThl JiuIl ciaaBsiHCKkue. OHU He MPeACTaBUINCh, HO 3asiBUTEINN MOJIaraoT,
4TO 3TO OBUTH POCCUICKUE BOICKA CIEIIMATLHOTO Ha3HAUCHUSI.

8. BoeHHocnyxaiue >KeCTOKO H30MIM TepBOrO 3asBHUTENS MPUKIATaMHU
aBTOMATOB, a KOTJla OH MOTEPsJI CO3HAHKUE, OHU OCTABWIIM €T0 JIeXkaTh Ha noiy. B
KaKOW-TO MOMEHT OHM MOJIWJIM TEJO MEPBOTO 3asBUTENsSI OCH3MHOM. 3aTeM OHHU
Haum Mpapuca [Makuesa, BbiBenu ero Ha ynuuy u nocaawid B oaud u3 bTPos.
[Ipexxae yeM yexaTb, BOCHHOCITY KAIIUE MOI0XKIJIM JOM 3asgBUTENCH. 3aTeM CEJIH
B bTP u yexanu.

9. Bropas 3asBuTENbHMIA BbIILIA HA YJWIy W Hayajga Kpuyatbh. [lepBbiil
3asiBUTENIb KAaKMUM-TO O0pa3oM BHIMIET W3 Tropsmero jaoma. [lo3ke Orosb
MOTYIIWJIN, HO JIOM ObUT pa3pyIlieH.

(b) MeqUIMHCKHUIT 0OCMOTP NEPBOro 3asiBUTEJIsI

10. B maTepuanax aena HaXOQUTCs 3aKIIOYEHHE Bpaya APryHCKOW ropoIcKOn
KIuHuYeckor OosbHHIBI OT 30 HOsOps 2003 roma, B KOTOPOM HAIMCAHO
cJIeayromece:

«... 29 Hos16ps1 2003 ronma (Xanmp akueB) oOpaTmics B ropoAcKyro OOJBHUIYY ApryHa Juisi

OCMOTpa HAHCCCHHBIX €MY TCJICCHBIX HOBpe)KZ[eHI/II\/‘I. Ero O6CJ'IC,HOBEU'H/I TpaBMaToJIOI' H
HEBPOIIATOJIOT, TTOCJIC YCTO OBLIN BBITACAHBI PCUCIIThI U TPEATTUCAHUS .

11. CormacHO 3TOMY 3aKIIOYEHHIO, y TIEPBOTO 3asABUTENS OOHAPYKEHBI
YeperHo-MO3roBasi TpaBMa, COTPSICEHHE MO3ra, YMMO NpaBol TEMEHHOW 4acTH,
NOBPEXICHUS ¥ CHHAKM Ha JIEBOM Ieke U mpuieraromeid obiacry,
KPOBOMBJIMSHUE JIEBOTO TJ1a3a U CCaMHBI Ha JINIE, )KUBOTE U Oepax.

2. Ungpopmayus, npedocmaenennas I[lpasumenscmeom

12. Oxomno 2 yacoB Houu 30 HOsi0pss 2003 rona HEyCTaHOBJICHHBIE JIIOJIU B
Kamy(uskHOl  (hopMe,  BOOpYKEHHBIE  aBTOMATHUYECKHMM  OpYXHEM |
nepeasurasmmecss Ha bTPax Bropriuce B 1om Nell mo I'po3HeHckoit ymnune, T.
ApryH, n noxutuinu XyceiiHa OnbpMap3aesa, 1981 r.p., u Xaceiina Dnapmap3acBa,
1985 r.p. 3areM 3Tu xe ynuua nogbexanu K aomy Ne33 mo ynuue Bocbmoro
Maprta, 1. ApryH, u mnoxutunu MHMnapuca T'akuesa. Ilocne mnoxumnieHus
MNPECTYIHUKYU MOJOXKIJIN 00a A0Ma.



B. O¢punuanbnoe pacciaenopanue Unpuca IN'akueBa

1. Tlo3uyus 3aaeumeneti

13. Ilocne 3aaepkaHus UX CbIHA 3asIBUTEIIH KAJIOBAJINUCH B PA3JIMYHbIE OPTraHbl
Brnacty, IlIpesunmenra Poccuiickoit Penepaumu, [ocynapctBeHHyro [lymy,
[IpencraButenss P® mo mpaBam 4yenoBeka, ['eHepasibHOrO mnpokypopa Poccun,
[Ipesunenta  Yeuenckoit PecnyOnmku W MECTHYIO — aJIMHUHHCTPALHUIO.
BonbnHCTBO UX ka100 ObUIH HAIIPABJICHBI B IPOKYPATYPhl Pa3HBIX YPOBHEH.

14. B muceme ot 2 nekabps 2003 roma mpokyparypa ropona ApryHa
(ropoxckast mpoKyparypa) motpedoBajia Y MECTHOH aJMHUHHCTpAIMH OLICHUTH
ymep0, HaHECEHHBIH JOMy 3asBHTENEH. B mHcbMe TOBOPHIIOCH, YTO «TpyINa
HEU3BECTHBIX BOOPYKEHHBIX JIto/Ield B KaMy(IIsDKHON ¢dopMe M ¢ aBTOMaTamm»
HAHECJI TEJIECHBIE TIOBPEXKICHUS NIEPBOMY 3asIBUTENO0 U MOXUTUIM €0 ChIHA. 5
nekabpss 2003 roma KOMHCCHS, COCTaBJICHHas W3  YJICHOB  MECTHOM
aJMMHMCTPAIMM, BBIHEC/IA 3aKIOYEHHME, COTJAaCHO KOTOpOMY JOM 3asiBUTENEH
OBLT pa3pylleH U He MOJJIeKal BOCCTAHOBIICHUIO.

15. 6 nekabps 2003 roga ropojickasi IpoKypaTypa B COOTBETCTBHUHM C II. 2 CT.
126 VYromoBHoro koxaekca Poccuiickoit @Pepepanuu (YK P®) Bo30ynuna
yroJIOBHOE J1eyio 1o (akTy ucuesHoBeHus Mnpuca ['akmeBa W JIBYX JApPYrHX
xutenet Apryna. [leny Opu1 mpucBoeH Homep 26075.

16. 9 suBaps 2004 roma ropoickas MpoOKypaTypa cooOLIuiIa BTOPOM
3agBUTENBHUIIE O TOM, uTo ee kajnoba I[lomHomounomy IlpencraBurento
Poccwuiickoro Ilpesunenta B KOxxnom ®denepansHoM Okpyre Oblia MpUOOIIEHO K
Marepuanam gena. OHu TakKe cooOmmiIr, 4To nmoucku Uapuca ['akueBa moka He
IIPUHECIIHN PE3yJIbTATOB, HO IPOAOKAIOTCS.

17. 21 samBaps 2004 roma mpokyparypa YeueHnckoir PecmyOmuku
(pecryOnuKaHCKasi IPOKypaTypa) cooOLIiIa BTOPOH 3asiBUTEIBHULIE O TOM, YTO
INPUHUMAIOTCSL  Mepbl Uil packpbiTus noxumeHus Mnapuca [akmeBa n
MIOCOBETOBAJIA €11 0OPATUTHCS TAKXKE C 3aIIPOCOM B TOPOJICKYIO IIPOKYPATYypYy.

18. 23 suBaps 2004 roma YeueHnckoe otaeneHue DemepaabHON CIyKOBI
oe3omacuoctr (@CH Yeunw) cooOmmna BTOPOM 3asBUTENBHHUIIE, YTO OHHU
MIPUHUMAIOT BCE MEPBI IO HAXOXKICHUIO JINILL, oxuTuBmMX Mapuca ["akuesa.

19. 30 saBaps 2004 roma mpokypatypa YP mepenampaBuia jxanody BTOpOit
3asIBUTEIBHULBI B TOPOJCKYIO MPOKYypaTypy € YyKa3aHUEM aKTHMBU3UPOBATh
JercTBys 110 po3bIcKy Mnpuca ['akuesa.

20. 1 wmapra 2004 roma ropojickas MpPOKyparypa MNPUOCTaHOBHUIIA
paccinenoBanre mno aeny Ne 26075 u3-3a HEBO3MOXKHOCTH YCTAHOBHUTbH JIMII,
BUHOBHBIX B MPECTYIUIEHUH, O YEM IEPBBIA 3asBUTEIb OBbLI JOJKHBIM 00pa3oM
YBEIAOMIJIEH.

21. 29 wmapra 2004 roma pacciemoBanue 1o geny Ne26075 Owuio
B0300HOBJIEHO. O0 3TOM rOpojcKast MPOKypaTypa cOOOIIMIIa 3asBUTEIISIM.

2. Unghopmayus, npeoocmasnennasn [Ipasumenscmeom

22. 1 nexabps 2003 roma ropojackasi MpokKypaTypa Bo30yIuia yroloBHOE 10
Ne26075 no ¢akty noxuiieHus.

23. B Heomnpenenennyro naty aom Ne33 mo ymuie Bocbmoro Mapta Obun
ocMmoTpeH. Huuero He 66110 00HApYXKEHO.



24. B HeompeleNeHHYIO JaTy BTOpas 3asBUTENbHHIIA ObUla TpU3HAHA
norepresmiel u gonpomena. Ona nokasana, yto 30 HosOps 2003 rona ona Oblia
JloMa BMECTE C €€ MyXeM M ChIHOM. OKOJIO 2 4acoB €€ ChbIH yCIHbIIal CTYK B
JBEpb, MEPBBIM 3asiBUTENb CKa3ajl €My OTKPBITb. 3aT€M BOOPY)KECHHBIE JIIOIU B
kamyQuispkHON (hopMe M IIJIeMax BOIUIH B JIOM, JIBO€ U3 HUX ObLIN C MpUOOpaMu
HOYHOTo0 BUAeHUA. OHU cTanu U30UBaTh €€ ChiHA U My>ka. OIMH U3 BOOPY>KEHHBIX
JIOJIe BHEC YTO-TO B JIOM M MOJDKEr ero. Bropas 3asBUTENbHMIIA BBIHECIA U3
JIOMa ee My’Ka, KOTOphI Obl1 6e3 co3HaHus. B 3TO Bpemst BOOpy:KEHHBIE JIOIU
nocaaunu ee ceiHa B BTP u yBesnu. Bropas 3asaBuTenbHMIa HE BUETA, CKOJIBKO
Bcero bTPoB Obuto. Heomo3HanHble mronu 3a0paiu W3 J0Ma JUIUIOMAT C
nokyMmeHTaMu. Jlom Obul yHMUTOXKEH noxkapoM. [lo3nHee BTopasi 3assBUTEIbHUIIA
ClIylIaja, YyTo ABYX APYI'MX MOJIOJBIX JIFOJIEH MOXUTHUIN 3TOM K€ HOUBIO IIPH TEX
’Ke 00CTOATENIbCTBAX.

25. B HeomnpeaeneHHy10 1aTy cleA0BaTeIN PU3HAIN NOTEPIEBIINMH I'-Ha U T-
Ky DIbMap3aeBbIX M JOMPOCHIM UX. DJIbMap3aeBbl Mokaszainu, uyTto 30 HosOps
2003 roma k ux nomosnaaeHuio noabexan bTP. HeusBecTHble BOOpY>KEHHBIE
moad B Kamy(QuspkHOW QopMe W Mackax BOILIM B JIOM WM W30WIM T-Ha
OnpMmap3aeBa U ero celHOBed XyceiiHa u XaceiiHa. OAMH M3 BOOPY>KEHHBIX
JIIO/IE BHEC YTO-TO B JIOM M MOJKET ero. XyceitHa u Xaceitna nocaauinv B TP u
yBe3nu. ['-H u r-xa DnbMap3aeBbl HE BUIEIU perucTpaiuonsblii Homep BTP.

26. CnegoBareny JONPOCWIM cocela 3asBUTeNeld, r-Ha b. B KkaudecTBe
ceuzerena. OH nokasai, 4ro 30 HosOps 2003 roma mpocHyIcs OT KPUKOB BTOPOit
3assBUTENBHUIIBI, KOTOpAas 3aTeM COOOLIIIa EMY O MOXUILEHUH €€ ChIHA.

27.T'-xa U., r-xa [. u r-xa [Jx., cocenn DnpMap3aeBbIX, Mokazaiu, 4to 30
HOSIOpst ObLTH pa3z0yskeHbl mryMoM nBurasmierocss bTPa. 3atem onu yBumenu, 4to
JIOM DJIbMap3aeBbIX TOPUT U yCIBIILIANN, 4TO XyceliHa 1 XacelHa NOXUTHIIN.

28. Komannyromuii OI'B(c) u moMomHMK HavajgbHUKa BpeMeHHOH
OObenuHEHHON TPyNNUPOBKU opraHoB u noapasaencHuii MBJ] P® (BOI'Oull)
COOOILMJI ClIeI0BAaTeNs M, YTO HUKAaKue CIenonepaniui B ApryHe He MPOBOJMINCH
B HOub Ha 30 HOAOps 2003 roxa. BOI'Oull He nmen nnpopmManuu o MOXUIIEHUH
Wnpuca ['akuesa u 6patbeB Dnpmap3aeBbix u He uMmell BTP B cBoeM Boopy keHHH.

29. B HeomnpeneneHHYI0 AaTy MEpBBII 3asgBUTENb ObUI Takke aomnpomeH. OH
IOKa3aJl, YTO CJbIIIA] U3 HEHa3BaHHBIX UCTOYHUKOB B PCb, uTo ero chlH ObLI
IIOXHMILEH BOCHHOCIYKalllUMU BHYTpeHHUX Bolick MB/I u 3arem conep:xaiics Ha
TEpPUTOPUHU XaHKaJIbl BMECTE C I-HOM Y.

30.-n Dnbpmap3aeB ObUl BHOBb JONPOIIEH M IOKa3aj, YTO CIbBILAT OT
HEHA3BaHHOTO YEJIOBEKa, YTO KOMaHIUp «HedTernoyika» Mor ObITh NPUYACTEH K
IIOXUILEHUIO €T0 CBIHOBEH.

31.[lo3aHee r-H DnapMap3aeB MOKa3ajd, YTO HEWU3BECTHBIC JIFOAU, KOTOPHIE
IPEJICTaBUINCh EMY KaK COTPYJHUKHM MMJIMIMM, MIOCETHINA €ro JIoMa JiBa pasza U
npoBepsuin 1oKyMeHThl. Hekortopeie corpynnuku OB/l r. ApryH ckazanu emy,
4TO K IOXMILEHHIO MpuyacTHel BoeHHocayxkamue 34 OBPOH. Ilosxe r-H
DOnpMap3aeB IOKa3ald, YTO €My CTajl0 H3BECTHO, YTO €ro ChIHOBEW MOXUTHIIU
coTpynHuku cnenHaza MBJI mox komannoBaHueM mnoanonkoBHuka 1. u3
XaHKaJIbI.

32. MarepuanbHblil ymep0O 3a MoTepro Joma 3asBHUTeNel Obul olieHeH B 147
Teicsd 113 pyOneit.



33.29 ¢epans 2004 roma mTEpBBIA 3asBUTENb TOJAd B TOPOJCKYIO
IPOKYpaTypy I'pa)JIaHCKH MCK O B3BICKAaHMM CPEACTB 3a NOTEpro AoMa. B artor
K€ JIeHb OH OBLI MPU3HAH IPAXKIAHCKUM HCTIIOM.

34. CnenctBuem ObUna 3ampomieHa wuHpopMmanus o mnoxuieHun Mapuca
["akueBa u OpaTbeB DabMap3aeBbIX B Pa3IMYHbIE MPABOOXPAHUTEIbHBIE OpraHbl
Yeuenckoit  PecryObnmuku.  CornlacHO  HOJTYYEHHBIM — OTBETaM,  HUKAKHe
crenonepanuu He nposoauin B Apryne 10 anpens 2003 roga' u Tpoe MOIOIBIX
JIOAEN HE NOJ03pEBAJIMCh B IMPUYACTHOCTH K HE3aKOHHBIM BOOPY>KEHHBIM
(bOpMHUPOBAHUSIM.

35. I'maBa ®CBb no YP coobmmn cnenosarensm, uro Uapuc 'akueB u OpaThs
DnbMap3aeBbl yuyacTBoBalM B [lapmameHnTckux BbeiOOpax 7 aexabps 2003 roxa,
YTO NOJATBEPKIATI0CH UX MOANUCIAMHU B JIUCTE PETUCTPALINH.

36. Boennocnyxamue OMOH r. 3natoyct UensOuHCKOW 007acTH, KOTOPBIE
MPOXOIIN CITyk0y B ApryHe B HOsiOpe u aekabpe 2003 roga ObLIH JOMPOIIEHBI
M TIOKa3aJid, YTO UM HUYEro HEU3BECTHO O MOXMIINEHUHU xutened ApryHa 30
HOs6ps 2003 rona.

B. O0napyxenue Tena Uapuca IN'akueBa

1. Tlo3uyus 3aaeumeneti

37. Oxono 10 yacoB 30 munyTt ytpa 29 mapra 2004 roma B ssMe HaNpOTHUB
NOJTypa3pyIIeHHOTo JeTcKoro caaa Ha CamepHoii ynuue ropoaa ['po3Horo Obutn
oOHapy»XeHbl HEU3BECTHBIE TeJa CO ClieJaMi HACUIILCTBEHHONW CMEPTH.

38. Teno myxuunsl Ne2 Obul0 B Kamy(uspDKHOW (opme, TENbHSIIKE C
JUIMHHBIMH pyKaBaMHM M KpoccoBKax. Ha ronoBe ObUT MOJMATHICHOBBIA MAaKET U
MEIIIOK; BOKPYT IlIed 0OMOTaH KyCOK IMPOBOJIOKH. [IepBbIii 3asBUTEINH OMO3HAT €T0
Kak TeJyio cBoero ceiHa Mapuca [Makuesa.

39. B nmepuon mexnay 1 u 30 ampens 2004 roga sxcepT Mo3I0KCKOTo 010po
cyneOHOM MeIUIMHBI TMPOBOAMI OdKcrepTudy Tena WMnapuca [MakueBa. OH
YCTaHOBMJI, UTO CMEPTh ObUIa BbI3BaHA yIyIIbeM M Ipou3ouuia 3a 3-9 nueit o
Hayajia BCKPBITHUSL.

40. 15 urons 2004 roga ropojckasl MOJIMKINHUKA T.APIryH BblJajla CIPaBKy O
cmeptu Mapuca "akuena.

41. 16 urons 2004 rona Apryackum 3AI'Com ObLIO BBIIAHO CBHIETENBCTBO O
cmeptu Wnpuca lakueBa, ymepmiero 22 mapra 2004 roga HacHJIbCTBEHHOM
CMEPTHIO.

2. Unghopmayus, npeocmaenennasn llpasumenvcmeom

42. Oxoiso 10 yvacoB 30 munyT ytpa 29 mapra 2004 roga B siM€ HalpOTHUB
NOJIypa3pylIEHHOTO JETCKOro caja, pacnojoxeHHoro Ha CamnepHoll yiuie
ropoza ['po3Horo, 0111 0OHAPY)KEHBI HEU3BECTHBIE TEJA.

! JHara 10 anpens 2003 roga u B noctanosineHun Esponelickoro Cyzna u B Memopangyme
[IpasurenscrBa PO ot 21 suBaps 2008 roxa (npum. JIIT)



D. Od¢uumanbHoe pacciaenoBanue mnoxuienuss u cvmepru Hapuca
I'akueBa

1. Ilo3uyus 3aseumeneti

43. 8 ampens 2004 ronma pailoHHas @OpoOKypaTypa Bblhajla CIPaBKYy,
noATBepKaarmyo, uro 29 mapra 2004 roma Tpu Tena, Bkiaouas HWMapuca
l"akueBa, co ciegaMu HACUIBCTBEHHOW CMEPTH ObLIM 0OHApy>KeHBI B I po3HOM.

44. 8 anpeins 2004 rona pailoHHas NpOKypaTypa npu3Haia nepBoro 3asBUTENs
NOTEPHEBIIMM 110 yrojoBHoMmy jneny Ne 32027 Ha OCHOBAaHMHM TOTO, 4YTO €MY
NPUYMHEH MOpaJbHBIA BpeJ MO MpUYMHE HACHIIbCTBEHHOH CMEpTU ero chiHa. B
ATOT K€ JICHb MEPBBIH 3asBUTEIH ObLIT YBEAOMIIEH 00 3TOM PELICHUU.

45. 22 ampens 2004 roma BOI'Oull MBJI P® coobmuna BTOpOH
3asBUTEJIBHUIIE, YTO OHH JIEJAJH 3aIpOC U UMU OOHAPY>KEHO, YTO paccie0BaHNe
no yrojoBHomy paeny Ne 26075 mo ¢dakty mnoxumenus WMapuca ['akuena
BO30y)kaeHo 6 mgekabpss 2003 roma ropojackol Tpokyparypoil. OHU Takke
J00aBUJIH, YTO Y MUJTUIIMHM HET HUKAKUX JAHHBIX O JTUYHOCTSX MPECTYITHUKOB.

46. 27 anpens 2004 roxa paiioHHasi IPOKypaTypa BblJajla CIIPaBKy O TOM, YTO
29 mapra 2004 roma nBa Tena co clieaMu HACUJILCTBEHHON CMEPTH, B TOM UHCIIE
u teno Unpuca I'akuesa, Obln HaiiieHsl B ' po3HOM.

47. 28 anpens 2004 roga ropoAckasi IpoKypaTypa HalpaBuiia yroJOBHOE J€JI0
Ne 26075 Ha paccnenoBaHue B paliOHHYIO IPOKYpaTypy IO TEPPUTOPUATBHOCTH.

48. 2 mtons 2004 roga nmpokypaTtypa YP coobmmiia BTOpoil 3assBUTEIIBHHIIE O
TOM, 4YTO YTOJIOBHOE J1eno mo ¢akty noxumenus HWapuca ['akueBa ObL1O
HaIpaBJIEHO B PaillOHHYIO MPOKYypaTypy C Y4YeTOM JajbHeiIiero oOHapy>KeHus
€ro Teja U TOTO, YTO MEPHI MO YCTAHOBJIEHUIO JIML, BUHOBHBIX B NPECTYIUIEHUH
BEJYTCS UMHU.

49. 22 okra0ps 2004 rToma mpencraButenu opranuzaiun  «IIpaBoBas
vHUIMaTiBa 1o Poccum», AEMCTBOBABIIME OT JIMIIA 3asBUTENICH, HAIPaBWIA B
TOPOJICKYIO TIPOKYpaTypy 3ampoc o ABwkeHuu 1o aerny Ne 26075. 27 nekadps 2004
roga u3 mnpokyparypsl YP cooOumim, YTO paccieoBaHHWE TOXUILEHUS |
nocneayromero youiictsa Mnpuca I'akueBa BO30OHOBIEHO ¥ IPUHUMAIOTCSI BCE MEPhI
0 PACKPBITHIO MPECTYTLICHUSL.

50. 2 nos6ps 2005 roga mpencrasurenu «IIpaBoBoit mHuIMaTuBE 0 Poccum»
HAIPaBWJIM 3aIIPOCHI B TOPOJICKYIO M PECITyOIMKAaHCKYIO POKYPATypbl, TJ€ MPOCHIN
COOOLMTh O ABWXXEHHMH Mo jaery. 16 HosOps 2005 roma ropojckas HpoOKypaTypa
orBeTwia UM, 4ro jgeno Ne 26075 mnepenaHo Ha pacCMOTPEHHE B PAOHHYIO
npokypatypy 28 anpeins 2004 rozga.

51. 28 HosiOpst 2005 roma paidioHHas MPOKypaTypa COOOIIWIA TPEICTaBUTEIISIM
«IIpaBoBoii mHummatuBel 1o Poccum» o TOM, 4rOo yrojoBHoe neno Ne 32027
HaXOJUTCsl B UX Mpou3BojacTBe. OHM TaKXKe yKa3ajd, YTO MPOM3BOJACTBO MO JIEITy
ObUIO BO3OY)KIECHO B CBSI3U C OOHAapy)KEHHEM IISITU Tel, TOM 4Hcie U Tena Mapuca
["akueBa B 3axopoHeHnn B OKTAOphCKOM paifoHe ['po3HOro, v mpuoCTaHOBIEHO U3-3a
HEBO3MOXKHOCTH YCTaHOBUTH JIMIL, BHHOBHBIX B THpecTyIUIeHUH. OHM Takxke
COOOIIMIIM, YTO TIEPBBIA 3asBUTENIh MOXKET y4acTBOBaTh B PACCMOTPEHUH Jeia Kak
MOTEPIIEBIIINN.



52. B nexabpe 2005 roma ropojckas MpoKypaTypa COOOIIHMIa MPeICTaBUTEISM
opranuszanuu «IIpaBoBas mHuMimatuBa 1no Poccum» o ToMm, uto nmeno Ne 26075
nepeslaHo Ha PACCMOTPEHHUE B PAiOHHYIO MIPOKYPaTypy.

53. 22 nexalpsi TpeACTaBUTENN 3asBUTENCH 3ampocwiv B  PaiOHHOMN
POKypaTrype nH(OPMAIIKIO O MPOABIKEHUHU PacCiaeI0BaHusI.

54. 23 sguBaps 2006 roma paiioHHas mpokyparypa coobmmia «IIpaBoBoit
nHumatuBe 1o Poccum», 4To pacciegoBaHue mo yrojoBHomy aeiny Ne 32027
ObLI0 mpuocTaHoBiIeHO 6 uroas 2005 roma u3-3a HEYCTAHOBJIEHUS JIMYHOCTEN
MPECTYTHUKOB.

55. 13 mapra 2008 roga nepByro 3asBUTEIbHUILY YBEIOMWIN, YTO YIOJIOBHOE
neno Ne32027 nepenano B CiieICTBEHHBIA KOMUTET MPOKypaTypsl YP.

2. Unghopmayus, npedocmasnennasn llpasumenvcmeom

56. 29 mapta 2004 roma palioHHas MPOKyparypa BO30yauia yrojJOoBHOE JIEJIO
Ne23027 no daxkry yowmiicTBa Tpex uenoBek no dactu 2 Ctateu 105 VK PO.

57. CBunmerenb, KOTOpBIA BHaen Tpymsl B siMme 28 mapta 2004 roma, ObLT
JIOTIPOLLIEH.

58. 30 ampens 2004 roma OBUIO COCTABJICHO 3aKJIIOYEHHE CYy/IeOHO-
MEJIUIIMHCKOTO JKCIEpTa OTHOCHUTENIBHO COCTOSIHUSI TpymoB. B HeM roopurcs,
YTO HEOINO3HAHHBIA MYXX4HMHA, Ha3zbiBaeMblii Tpym Nel, ymep achukcuu, mytem
CIaBJICHUSI OPTaHOB II€U METJIeH NMPU YAaBJICHUU; TaBHOCTh HACTYILJICHUSI CMEPTU
MOXET COCTaBJIAITH OT 3 10 9 nAHEl ¢ MOMEHTa MCCIeqoBaHMs Tpymna | ampens
2004 roma. CmepTh HEU3BECTHOIO MYXX4MHBI Ne2 HacTynwiia MpU aHAJOTHYHBIX
obcrositenscTBax. CMEpPTh HEM3BECTHOTO MY>KUMHBI Ne3 Mpou30muia TakkKe OT
achuKcHM, OJHAKO HA TOJOBE OOHApYKEHA OTKpPHITas TpaBMa TOJIOBBI C
nepesoMaMu KOCTel cBOJia 1 OCHOBAHUS Yepera.

59. B HeomnpeeneHHyo AaTy NEPBbIA 3asiBUTENb OMO3HAT B OJTHOM U3 TPYIOB
cBoero ceiHa Mnpuca [MakueBa. OH ObLT IpU3HAH MoTepneBIUM 1o aery Ne32027
Y JIONPOIIIEH.

60. IIpokypaTypoii Topona ObUIO BBIHECEHO IOCTAHOBIICHHE O HaIpaBJICHUU
nena Ne26075 B palloHHY10 IPOKYpaTypy MO HOJCIEICTBEHHOCTH.

61. 13 mas 2004 roga paiioHHas MPOKypaTypa 00bEIWHUIIA TIPOU3BOJICTBO TIO
nemnam Ne26075 u Ne32027. CoenuneHHOMY ey ObLT iprcBoeH Homep 32027.

62. CnenoBatenu nonpocwin Jaeciatb corpyanukoB OMOH MBJI u3 .
3natoyct YensOunckoil obnactu. [IpaBUTENbCTBO HE PAcKpbuIO UX (haMuIvu.
BoeHHocykamue mokasand, 4To B HossOpe-nekadbpe 2003 roma oHU MPOXOAMIN
cnyx0y B T. ApryH, HO o moxuieHuu xxuteneid cena 30 HosOpst 2003 roma um
HUYETO HEU3BECTHO.

63. ©Cb no YP cooluiuo cieAcTBUIO, YTO HE UMENI0 HUKaKoW MH(pOpMaun
B oTHomeHun Uapuca ["akueBa u 6patbeB IabMap3aeBbIX.

64. CnenoBarenu npoBepwiM, He coaepxkaica iu Mapuc I'akueB B Kakux-
100 cleICTBEHHBIX H3oJsTopax YeueHckoil PecyOnuku.

65. B HeonpeneneHHyto AaTy OBIBIIMIA CeIOBATENN PAMOHHON MPOKYPATyphl
o1 momporied. OH mokasan, yro 29 mapra 2004 roma Munuius cooOmuia B
MPOKYpaTypy, UTO OCTAHKH MATHU T HaWJEHbI B JBYX siMax Ha ynuie CanepHou
B ['po3HOM; 71Ba TpyTma y>ke MPEeBPATIIIMCh B CKEJIETH M TPU TPyIa UMETH CIIEbI



HAaCWJIbCTBEHHON cMmepTu. J[Ba yrojoBHbIX Jeia Obuld BO3OYKIOEHBI U
00beAMHEHBI N03/1Hee B €0 Ne32027.

66. 19 suBaps 2008 roma r-H DibMap3acB ObLT BHOBB JOIPOIICH B KaU4eCTBE
norepnesmiero. OH MOKa3aj, YTO BOOPY)KEHHBIE JIIOJM, IOXUTHUBIIUE €r0
ceiHOBel, mpuObun Ha BTP m aBTOMOOMIIe YA3, W 4TO OHU NpPUHAIICKATH K
OMOH mnox xomannoBanuem r-Ha [1. BoeHHOCTyXamue 3a0paiu macrnopra ero
CBIHOBEH, BOJUTENIbCKHE YAOCTOBEPEHUS M KapTy O MOCTAaHOBKE Ha y4eT AJis
nojgy4yeHuss mocobuss mo Oe3paboruie. Ota wuHbOpManMKM HUYEM He Oblia
MOJITBEP K ICHA.

67. IlepBblif 3asBUTENb U I'-H DJIbMap3acB OTKAa3aJlMCh PACKPBITh MCTOYHHUK
cBoeil nHdopmalmu, 3agBiisis, YTO OHU OMACATIUCh 3 UX KU3HU.

68. CneactBue no yrojioBHomy jneny Ne37027, koTopoe Tak U HE CMOTJIO
YCTAaHOBUTH JIMYHOCTH BHMHOBHBIX, OBUIO TpPOAODKEeHO. I[lpuuacTHOCTh Kakux-
71100 MPABOOXPAHUTEIHHBIX OPraHOB K MPECTYIUICHUIO HE OblIa YCTAaHOBJICHA.

69. HecmoTtpst Ha koHkpeTHble 3ampockl Cygna, IlpaBUTenbCTBO HE
IIPEIOCTaBUIO OOJBIIYI0O YacTh MaTepUuaioB YrojoBHoro jaena Ne32027.
Ccputasice Ha MHEeHHE ['eHepalibHOM MpoKypaTypsl, [IpaBuTEnbCTBO 3as8BUIIO, YTO
CJIEZICTBHE TIO JIeJTy MPOJIOKAETCS U YTO PACKPHITHE MaTepHalioB Jefia ObLI0 ObI
HapymenueMm Cratbu 161 YIIK P®, mockojibKy B HUX COJEPHKATCS CBEIACHUS
BOEGHHOTO XapakTepa M JMYHbIE JaHHbIE CBUJIECTENEH M JAPYIMX YYaCTHUKOB
YTOJIOBHOTO TpoIiecca.

II. TIPUMEHNUMOE HAITMOHAJIBHOE 3AKOHOAATEJIbCTBO

70. CM. COOTBETCTBYIOIIEE HAIMOHAIBHOE 3aKOHOAATENIbCTBO, HAMpPUMEp, B
nene Akhmadova and Sadulayeva v. Russia, no. 40464/02, § 67-69, 10 mas 2007.

[TPUMEHUMBIE HOPMEBI [TIPABA

I. BO3PAXXEHUE ITPABUTEJIBCTBA OTHOCHMTEJIbHO HCYEPHAHWA
BHYTPUT'OCYJAPCTBEHHBIX CPEJICTB [IPABOBOU 3AIINTHI

A. JloBoabI CTOPOH

71. IlpaBUTENBCTBO  yTBEPXKIAJIO, YTO  JKajuoOy  CieqyeT  MpU3HATh
HeNpUeMJIEMO U3-3a HE UCUEPIaHUsl BHYTPUIOCYAaPCTBEHHBIX CPEACTB 3alllUThI.
[IpaBuTenbCcTBO COOOIIMIIO, YTO CIEACTBHE TO JAeTy O MoxuineHun HWnapuca
['akueBa eme He okoH4YeHO. OHO TaKKe YTBEpPXKJANO, YTO 3asBUTEIM MOIJIH
NPEIbIBUTH KOOI B CYJ] WJIM B BBIIIECTOSAIIYIO POKYPATypy Ha JIEHCTBUS MU
0e31eiCTBYSI CIEICTBEHHBIX WIM MHBIX IPAaBOOXPAHUTEIbHBIX OPIaHOB, a TAKXKe
MOTJIM TPEIbsIBUTh TPAKAAHCKANA HCK B Cyd M TpeOOBaTh BO3MEILEHHS
MOpaJIHOTO ylepOa, HO OHU He CEallnd 3TOTO.

72. 3asgBUTENN OCIIOPUIIM 3TO Bo3paxkeHue. OHU yTBEp)KJaIH, YTO YIOJIOBHOE
paccieioBaHie MPOBOJIUIIOCH OoJiee ISITH JIET 0e3 KaKUX-THOO CYIIECTBEHHBIX
Pe3yIbTaTOB U ATO JOKA3bIBaeT ero HedpPeKTUBHOCTH. boiee Toro, oHM yKazaiu,



YTO jkaj00a Ha 6€3HeﬁCTBHe CJICACTBCHHBIX OPraHOB, IIOJaHHAA B Cy, HC MOXKCT
IMPUBCCTH K IOJOXHUTCIBbHLBIM pPE3yJibTaTaM, TaK KaK MCCTHBIC CyIbl HC MOIYT
00s13aTh CJICACTBCHHBIC OPraHbl IPEANIPUHATD Kakue-1100 MCDPBHI.

B. Ounenka Cyja

73. Cyn MOYEPKUBAET, 4TO MIPaBUIIO 00 HCUYEpIIaHUU
BHYTPHUTOCYAPCTBEHHBIX CPEJICTB MPABOBOM 3allIUTHI B COOTBETCTBUU cO CTaThei
35 § 1 KonBeHnuu o00s3bIBacT 3asBHUTENICH CHayajga HCIOJIB30BaTh CPEACTBA
paBOBOM 3aIlUTHI, KOTOpbIE JIOCTYTIHBI u JIOCTaTOYHBI BO
BHYTPHUTOCYIapCTBEHHON MPaBOBOW CHUCTEME, YTOObI 00ECHEUUTh UM IOIyYCHUE
BO3MEUIEHMsI 3a ImpeanojaraeMble HapyuieHus. CyllecTBOBaHHUE CPENCTB
MIPABOBOM 3alUTHI JOKHO OBITH IOCTATOYHO ONpEENIEHO KaK B TEOPUH, TaK U Ha
MPAKTHKE, B TPOTUBHOM Cllydae UM OyJeT He XBaTaTh TPEOYyEeMbIX JOCTYITHOCTH U
a¢pdextuBHocTH. Craths 35§ 1 Takke TpeOyeT, YTOOBI KAIOOBI, KOTOPHIC
MpeIoiaraeTcss BIOCIEACTBUM TpeAcTaBuTh B Cyn, ObUTH OBl 3asiBICHBI B
COOTBETCTBYIOIIUA BHYTPUTOCYJAPCTBEHHBIN OpraH, IO KpaWHell wmepe, Mo
CyIIECTBY U B COOTBETCTBUU C (opManbHBIMH TPeOOBAHUSIMU U CPOKaMH,
MPEyCMOTPEHHBIMU BHYTPUIOCYAAPCTBEHHBIM MPaBOM, a Takke, YTOOBl ObUIH
UCTIONIb30BaHbl JIFOOBIE MPOIECCYalbHBIE CPEICTBA, MOTYIIWE MPEIOTBPATUTH
Hapymienne Konpenuuu. Bmecte ¢ Tem, HeT o00s3aTenbcTBa OOpamiaThesl K
CpeICTBaM TMPABOBOW 3alllUTHI, KOTOPHIC SBISIOTCS HEAJCKBATHBIMU JIMOO
HeappextuBabIMU (CM. Aksoy v. Turkey, moctanoBiaeHnue ot 18 nexabps 1996,
Reports of Judgments and Decisions 1996-VI, pp. 2275-76, §§ 51-52; u Cennet
Ayhan and Mehmet Salih Ayhan v. Turkey, no. 41964/98, § 64, 27 urons 2006).

74. 1lpaBUTENBCTBO, YTBEPKIAIOIIEE, YTO BHYTPUTOCYJAPCTBEHHBIE CPEICTBa
MIPaBOBOM 3alIUTHl HE OBLIM MCUepHaHbl, 00s3aH0 yKazaTh Cyqy ¢ onpeaenéHHON
TOYHOCTBIO T€ CpEACTBA MPABOBOWM 3allUThI, K KOTOPBHIM HE OOpaTHUIHCH
3agBUTENH, U 00bsICHUTH CyJly, YTO OHU SIBJSUIUCH B COOTBETCTBYIOLIUI MEpUOJ
BpeMeHH 3(PPEKTUBHBIMH U JOCTYIMHBIMU, KaK B TCOPHH, TaK U Ha MPAKTUKE, TO
€CTh, YTO MMeJach BO3MOXXHOCTh OOpaTUTHCSI K HUM, OHM MOTJIM HPEJOCTaBUThH
BO3MEIICHHE B OTHOIICHWU JKamo0 3asBUTENS] U YTO HMEIUCh pa3yMHBIC
nepcnektuBbl ycnexa (cMm. Cemnet Ayhan and Mehmet Salih Ayhan, uwr.
BHIIIIE, § 65).

75. Cyn oTmedaeT, 4YTO B POCCHUHCKOM MpPaBOBOM CHUCTEME Y KEPTBBI
HEIPaBOBBIX U IIPOTUBO3AaKOHHBIX JEHCTBUM rOCYJapCTBa U €0 IIPEICTaBUTEIICH
B MPUHLUIIE UMEETCS JIBa IIyTH BOCCTAHOBJICHUS HApYIICHHBIX MpPaB, a UMEHHO —
rPaKJIaHCKOE UJIM YTOJIOBHOE CYAOIPOU3BOJICTBO.

76. Uto kacaercsi TpaKJaHCKOTO MCKa O BO3MEIIEHUH yiiepOa, HAHECEHHOTO
HE3aKOHHBIMH JICUCTBUSIMU WJIM MPOTHUBONPABHBIM MOBEJACHUEM IPE/ICTaBUTENICH
rocyzaapctBa, Cyn yKe OCTaHOBMJI B Psijie aHAJOTMYHBIX CIIy4YaeB, 4TO TAKOM MCK
HE SIBJISIETCS pelieHueM Borpoca 00 3(pPeKTUBHBIX cpelcTBaX MPaBOBOM 3aLUTHI
B KOHTeKcTe anoObl Ha HapymeHue Cratbu 2 Konsenuuu. Camo mo cebe
pPacCMOTpPEHHME TpPaXJaHCKOTO HCKa B CyAe HE TMPEanoiaraeT MpOBEICHUS
HE3aBHCHMOI'O pacclie/JOBaHUsI U HE CIIOCOOHO B OTCYTCTBHE pE3yJIbTaTOB
CJIEACTBUSl TO YTOJIOBHOMY J€Jly NPHUBECTH K YCTAHOBJIEHUIO BHHOBHBIX B
COBEpPIICHUH YOWWCTB WM TOXUINEHUW JIOJEeH, a TeM Oojee MpHUBICYbh HUX K



OTBETCTBEHHOCTH (cM. Khashiyev and Akayeva v. Russia, Ne57942/00 u 57945/00,
§§ 119-121, 24 despans 2005 r., u Estamirov and Others, nut. Boite, § 77). B
cBeTe BbIlIeckazaHHOro CyJ MOATBEP)KAAeT, YTO 3asgBUTENU HE ObUIM 00sI3aHbBI
MOJABATh T'PAKIAHCKHUM UCK.

77. Uto KacaeTcsi yroJoBHO-IPABOBBIX CPEACTB 3amuThl, CyJl OTMEYAeT, YTO
3asgBUTENM OOpPATHIUCH C KaloOOi B NMPaBOOXPAHUTENLHBIE OPraHbl Cpasy Ke
nocne noxunienust Mapuca ["akueBa u 4To cieAcTBHE MO Jeiy Mpojoiikaercs ¢ 1
nexabps 2003 roma. Muenust 3asButened u IlpaBuTenbcTBa B OTHOLIEHUM
3(PEKTUBHOCTH CIAEACTBUS PACXOATCS.

78. OTHOCHTENIBHO BONPOCA YTOJOBHO-NIPABOBBIX CPEIACTB  POCCHICKOM
3akoHO/AaTenbHOU cuctembl, Cya cYHMTaeT, 4TO 3Ta 4YacThb MPeIBAPUTEIBbHBIX
BozpakeHnid  lIpaBuTenbcTBA  MOJHMMAET  BONPOCHL,  CBSI3AHHBIE  C
3¢ (HeKTUBHOCTHIO paccieoBaHus YTOJIOBHOIO JIeNia, U YTO OHU TECHO CBSA3aHBI C
CyLIeCTBOM 3kainob 3asBuresnei. [loaToMy yka3aHHOE BO3pakeHHE JOJKHO OBITH
00BEAMHEHO C PACCMOTPEHHUEM JIeJIa MO CYIIECTBY.

II. OIEHKA CyJIOM NMEIOIINXCA JOKA3ATEJIbCTB n
YCTAHOBJIEHUE ®AKTOB

A. JToBoabI CTOPOH

79. CornacHO YTBEPXKACHUIO 3asiBUTENEH, HE TMOJICKUT COMHEHHUIO Ha
pa3yMHBIX OCHOBaHMAX TO, YTO JIMIA, KOTOPBIE MMOXUTHIN U 3aTeM younu Mnpuca
["akueBa, OblTM arenTamu ['ocymapctBa. OHM MMENW CIABSIHCKUE YEPThI JUIA U
TOBOPWJIM MO-PYCCKH 0€3 aKIEHTa, 3TO 03HAYAET, YTO OHU HE OBbUIN YEUCHIIAMHU T10
npoucxoxaenno. OHWM TpuOBLTM Ha BOCHHBIX MammHax bTP, koropsie
HAXOJATCS Ha BOOPY)XCHUU POCCUHCKUX BOMCK M CHEUCTYyk O, U HMCHOIB30BAIH
npuOOpbl HOYHOTO BUAEHUS. HeT HUKAaKMX OCHOBaHMI mpenmnoyiararb, 4To K
ATOMY IPECTYIUICHUIO IPUYACTHBI HE3aKOHHBIE OaHI(POPMHUPOBAHUSI.

80. IIpaBUTENBCTBO OCMOPUIIO YTBEpKACHUS 3asiBUTened. OHO 3asBHIIO, YTO
HET OCHOBaHWH cuuTaTh, uTo MWnpuc IakueB ObLT TOXUIIEH areHTaMu
l'ocynapctBa. CnenctBue He  COACPKHUT HHPOPMALMM O  MPOBEACHUU
cneuoneparuu 30 HostOpst 2003 roga B Apryne. IIpaBUTETBCTBO COMHEBAETCS B
TOM, YTO COCEIH, JONPOIICHHbIE B KAYECTBE CBUJETENIEH, MOIJIA PA3IUYUTh IIyM
BTP. Ono Taxxe yTrBepxnaano, uro MHorue BTPsl Obutn ykpazeHsl U3 apceHana
poccuiickux BoMcK B 1990 roibl, 1 HEKOTOPHIE U3 HUX MCIOJIb30BAINCH YJICHAMU
O6aHndopMHpOBaHUN B XOA€ CpaxeHMH C ¢enepadbHbIMH CHJIaMH, a
kamyuispkaast popMa U IprOOPHl HOYHOTO BHJICHHSI HAXOAWIUCHh B CBOOOJIHOMU
npogaxe. ToT ¢akT, 9TO MOXUTUTETN UMETU CIABIHCKIE YEPThI JIUIA ¥ TOBOPUIIH
Ha PYCCKOM SI3bIK€, HE O3HAYaeT MX IPUHAJICKHOCTU K POCCUICKUM BOEHHBIM,
TaK KakK TPYIIbl YKPAWHIIEB, OCIOPYCOB U PYCCKMX HAEMHHMKOB y4acTBOBaJH B
IIPOBEJICHUH MPECTYIHBIX aKUUi Ha Tepputopun Yeuenckoi Pecrrybnuku.

SEQ "level0" \*Arabic 81. CobiH 3asBuTeNel ObUl HaiJieH CITyCTs 4YeThIpe
Mecsila Mocjie NOXUIIEHUS, YTO 03HAa4Yaslo, YTO OH ObUI MOXUILEH pajy BbIKyNa U
Haxonwics B cojaepkaHun y OoeBukoB. bonee Ttoro, Uapuc I'akueB ymep ot
acuxcuu. [IpaBUTENBCTBO MPEATIONOXKHIIO, YTO TaKOW Croco0 yOuiicTBa Ooiee
XapakTepeH s 00EBUKOB, TOXUINABIIUX JOJICH C 1ETbI0 BBIKYTIA.



SEQ "level0" \*Arabic 82. [IpaBUTEIbCTBO TaKke MOAYECPKHYJIO, UTO MEPBHIN
3asgBHUTENb U I'-H DJIbMap3aeB CCHUIAIIMCH HA CIYXH O MPUYACTHOCTH BOCHHBIX K
npecTyruieHnio. OHU YIIOMHHAIH BOSHHOCIY)KAIIMX Pa3HBIX TOCYAapCTBEHHBIX
CTPYKTYp: BHyTpeHHue Boiicka MB/] P®, «nedrenonka», 34 OMOH u cnemnas.
HuKTO M3 MOTEepneBIINX HE PACKPbUI CBOMM HCTOYHHKU WH(POPMAIMUA M TaKUM
00pa3oM MPEnsITCTBOBAIN PACKPBITHIO MPECTYTIICHUS.

SEQ "level0" \*Arabic 83. IlpecTynmHMKH TIOXMTHJIA JWILJIOMAT C
pa3IMYHBIMU JOKYMEHTAMH M TOHOXKIJIM JIOM 3asBUTENCH. DTO O3HAYallo, YTO
JAHHBIMH JICHCTBHSIMUA OHH TIPECIICOBAIM KaKyHO-TO IIeJb U YTO MPECTYIUICHUE
COBEPIIEHO KPUMHMHAIBHO HACTPOCHHBIMHM TpakJaHAMM, OYEBHIIHO, YTO TaKOE
MOBEJICHUE HEXapaKTEPHO JUTSI TPABOOXPAHUTEIBLHBIX OPTaHOB.

B. Ouenka ¢akroB Cygom

1. Obwue npunyunol

81. Ilo menam, B KOTOPBIX CYIIECTBYIOT MIPOTHBOPEUAINE APYT APYTY BEPCHH
cobpITuii, Cyq1 Ipu yCTaHOBJICHUH (DaKTOB HEWM30EKHO CTAITKHUBAETCS C TEMHU KE
CJIO)KHOCTSIMH, UTO M JIF0OOOHU cyn mepBoit uHcTaniuu. Korna, kak B JaHHOM Jiele,
[TpaBUTENBCTBO-OTBETYMK HUMEET HCKIIOUYUTEIbHBIA JOCTYN K HH(pOpMAIHH,
CHOCOOHOW MOATBEPAMTH JTMOO ONMPOBEPTHYTH YTBEPHKICHHS 3asBUTENS, OO0
HEJOCTaTOK COJEHCTBUS co cTOpoHbI [IpaBuTenbcTBa 0€3 yJOBIETBOPUTEIHHOIO
OOBSICHEHUSI MOXKET CTaTh OCHOBAHUEM JUIS BHIBOJIOB 00 0OOCHOBAHHOCTH TaKUX
yTBepxkaeHUN 3asButens (cMm Tanis and Others v. Turkey, no. 65899/01, § 160,
ECHR 2005-...).

82. Cymn oTMe4aeT, 4YTO B €ro TMpaKTHKE BBIPAOOTaH psj TMPUHIIUIIOB,
MPUMEHUMBIX B CUTYallUsX, KOTJa OH BBIHYXKJICH pelIaTh 3a7ady YCTaHOBIICHUS
($akTOB, OTHOCUTENHFHO KOTOPBIX MEXJy CTOPOHaMHU UMeeTcs crop. Uto kacaercst
cnopabiXx (akroB, CyJ TMOBTOpSET MO3UIMIO, CHOPMUPOBABIIYIOCS B €ro
CyJ1IeOHOM MPaKTHKE, COTJIACHO KOTOPOH MpH OLIEHKE J10Ka3aTeIbCTB NPUMEHEHUIO
MOJJICKUT CTaHAAPT JOKa3bIBaHUSI «BHE Pa3yMHBIX COMHEHUW» (cM. Avsar v.
Turkey, no.25657/94, § 282, ECHR 2001 VII (u3Bneuenus)). [octmxkeHue
TAaKOTO CTaHJAPTa JOKA3bIBAHHS MOXKET SIBIISITHCS CIIEICTBUEM COCYIIECTBOBAHHUS
JIOCTaTOYHO CUJIbHBIX, SCHBIX M COIJIACYIOIIMXCS JIPYr C APYTOM BBIBOJOB W3
uMmerommxcs  (pakToB  aMOO  CXOXKHX ~ HEONMPOBEPTHYTHIX  MPE3yMITIHIA
OTHOCUTENbHO (DakTOB. B 3TOM KOHTEKCTE JOJKHO MPUHUMATHCS BO BHHUMAHUE
NOBEJICHUE CTOPOH INPH MOJIYYECHUHU J0Ka3arenbcTB (cM. Tanis and Others, uur.
BhIIIIE, §160).

83. Cyn co BHMMaHHEM OTHOCUTCS K  COOJIOAGHUIO  IpPUHIUIA
cyOCHUIMapHOCTH U MPU3HAET, YTO OH JOJDKEH ObITh OCTOPOKEH B MPHUHITHHU HA
cebst ponu cyaa TepBOM HMHCTaHIMU, NEHCTBYS TakuM O0pa3oM TOJBKO B TeX
CIIy4asix, KOrja OOCTOSITeIbCTBA KOHKPETHOM Kajlo0bl JENAl0T 3TO HEM30SKHBIM
(cMm., Hanipumep, pewienue McKerr v. the United Kingdom (dec.), no. 28883/95, ot
4 ampenst 2000 roma). Tem He MeHee, KOT/1a BBIIBUTAIOTCSI OOBUHEHUS 110 CTAThSIM
2 u 3 Kouenmuu, Cya 10KEeH OCOOCHHO TINATENIBHO pacCMaTpHUBaTh (DaKThI
(cm., ¢ yuétoM KoHTEKCTa, Ribitsch v. Austria, 4 nexabps 1995, Series A no. 336,
§ 32; u Avsar v. Turkey, uut. BoIlIE, § 283), Maxke ecnu yKe OBUTH OCYIIECTBICHBI
oTpeNieIEHHbIe BHYTPUTOCY IaPCTBEHHBIE MEPHI M CIIC/ICTBEHHBIE JICHCTBUSI.



84. Korma Biactu o00Jagar0T IIOJHOW JIMOO 3HAYWUTEIBHOH  YacThIO
uHPOpMAIIMK O COOTBETCTBYIOIIMX COOBITHSIX, KaK B JeJaX, MO0 KOTOPBIM
3a/iepKaHHBIC JIMIIA HAXOAATCSA I0J, WX KOHTPOJEM, BO3HHKAIOT CHJIBHBIC
(dakTUYECKUuE TPE3YMIIUHA B OTHOIICHUH TEJECHBIX TOBPEKACHUNW U CMEPTH,
MIPOM3OIIEIINX BO BpeMs CoIepkaHUs TMoja cTpaxed. B camom nene, Opems
JOKA3bIBaHUS MOXKET CYHTATHCS BO3JIO)KCHHBIM Ha BJIACTH, KOTOPHIC JIOJDKHBI
MIPEIOCTAaBHUTh yAOBICTBOPUTEIIBHOE U yOenuTenpHoe 00bsicHeHue (cM. Tomasi v.
France, 27 aBrycta 1992, Series A no. 241-A, pp. 40-41, §§ 108-11; Ribitsch,
uuT. Beime, § 34; u Selmouni v. France [GC], no. 25803/94, § 87, ECHR 1999-
V).

85. DT TPUHIUIIBI TPUMEHUMBI TakXKe K JeaM, 1O KOTOPBIM XOTs HE
JIOKa3aHo, YTO JIUII0 OBLIO 3aJ€p’KaHO BIACTSIMHU, HO BO3MOKHO YCTAHOBHUTbH, YTO
OH WJIM OHA BOIUIM B MECTO TMOJI X KOHTPOJIEM, TIOCIIe YeT0 Mpomnaiu 0e3 BECTH.
B Takux  oOctositenpcTBax — [IpaBUTENBCTBO  JOMMKHO  MPEIOCTABHUTH
MpaBJoNoOI00HOE OOBSCHEHHE TOMY, YTO TPOW30ILIO B TOMEIICHHUSIX TOJ €ro
KOHTPOJIEM, W TI0Ka3aTh, YTO COOTBETCTBYIOIEE JHIIO HE OBUIO 3aJepKaHo
BJIACTSIMH, a TIOKHHYJIO MOMEIIEHUs 0€3 TOCIeIYIOIETO JUIICHHUS CBOOOBI (CM.
Tanis and Others, 1ut. Boile, § 160).

86. B 3aKIIIOYCHUE, ecnu BHYTPHUTOCYJaPCTBEHHBIMU cyaamu
paccMaTpuBanIoOCh YrOJIOBHOE JAEN0 MO TEM KE CaMbiM OOBHHEHHSM, CIEIYET
UMEThb B BHJly, 4YTO YIrOJOBHO-TIPABOBas OTBETCTBEHHOCTh OTJIMYAETCS OT
MEXITyHApOAHO-TIPaBOBOI oTBeTcTBeHHOCTH To KouBeHnuu. K kxommnereHmmu
Cyna OTHOCHTCS PacCMOTPEHHE BOIMPOCOB O  MEXIyHAPOIHO-TIPABOBOU
OTBETCTBEHHOCTH. OTBETCTBEHHOCTh 110 KOHBEHIIMM OCHOBBIBAE€TCSI Ha €€
COOCTBEHHBIX TOJIOKEHHUAX, KOTOPHIE JOJKHBI TOJKOBATHCS M MPHUMEHSTHCA HA
ocHoBe T1ieneld KoOHBEHIIMM ©W B CBETE€ COOTBETCTBYIONIMX IPHUHIIMIIOB
MeXIyHapoaHoro mpasa. OTBETCTBEHHOCTh rocynapctBa 1o KoHBeHIMM 3a
JNEHCTBUS €r0 OpPraHoB, MPEICTABUTENCH M CIIyXKalllUX HE CIeAyeT MyTaTh C
BHYTPHUTOCYIaPCTBEHHBIMH TTPABOBBIMH BOIIPOCAMH WHIWBHIYaTbHOW yTrOJIOBHOU
OTBETCTBEHHOCTH, KOTOpBIE TMOMJEKAT PACCMOTPEHHUIO  HAIMOHATBHBIMU
YTOJIOBHBIMH cyfamu. B 3tom cmbiciie Cyq HE CTpEeMUTCS ClellaTh KaKuX-JM0o
BBIBOJIOB O BHHOBHOCTH JIM0O HEBHHOBHOCTH (CM. Avsar, ITUT. BhIle, § 284).

2. Yemanosnenue ¢hakmos

87. Cyn oTmedaer, 4To, HECMOTpPS Ha €ro 3ampochl KOINHUU MaTepUasOB
yrojioBHoro jena no noxwumieHuto Wapuca ['akueBa, IIpaBuTenbcTBO He
OpPEJOCTaBIIO BOOOINE HHMKAaKUX JOKYMEHTOB 1o Jeny. [IpaBuTenbcTBO
cocianoch Ha ctatbio 161 YronoBHo-npoueccyanbHOro kojaekca. Cyn oTMeUaer,
4yTO B npeﬂbmyumx Jcjiax OH y)KC YCTaHaBJII/IBaH, YTO 2TO O6’b$1CH€‘HI/IC ABJIACTCA
HEJOCTAaTOYHBIM /Il  OOBSICHEHUS  yJep’KaHus KJIIOYEeBOW  HHQpOpMaIui,
sanpomenHoit Cynom (cMm. Imakayeva v. Russia, Ne7615/02, . 123, ECHR 2006-
... (n3BNICUECHU)).

88. C yu4€ToM 3TOro M BBIIIEU3IOKEHHBIX NTPUHIUNOB, Cy Mojiaraer, 4To OH
MOXET CcOcj1aTb BBIBOAbBI U3 ITOBCIACHUA HpaBI/ITeHBCTBa B OTHOIICHUHN
yOeIUTENBHOCTH YTBEpKAeHUH 3asButeneil. CyJ cuuTaeT HYKHBIM MPOJOJIKHUTh
I/I3y‘IeHI/Ie KIIIOYECBbLIX DJICMCHTOB J3TOI0 Acjia, B KOTOpOM JOJIKHO 6LITB HpI/IHﬂTO



BO BHHMaHHUE TO, KOTJa UMEHHO CTajO PEHICHO, YTO POJCTBEHHUKHU 3asBUTEIEH
CUHMTATHCS MEPTBBIM, M ObLIIA JIM €r0 CMEPThH MIPHUITHCAHA BIACTSIM.

89. 3asBUTENM YTBEPKIAIOT, YTO JIMIA, KOTOPBIEC 3aAepKajik U yBenu Uapuca
Iakuesa 30 HOs16pst 2003 rona, 6buTH ipencTaBuTeNsiMu ['ocynapcTaa.

90. IlpaBuTenbcTBO yKasano, 4to Mapuc ['akueB ObLI MOXMINEH U 3aT€M YOUT,
U TMPECTYHUKH MOTJIM  OBITh  WICHAMH  HE3aKOHHBIX  BOOPY)KCHHBIX
dbopMUpOBaHUI, COBEPUIMBIINE MMOXUIIEHHE pagu BbIKyna. OAHAKO BHYTPEHHUM
pacciieoBaHiEeM HE OBbLIO YCTaHOBIIEHO, YTO KaKUE-TMOO TPeOOBAaHUS O BBIKYIIE
OBUIM TOJydeHbl 3asBUTENSMU. TOT (hakT, UYTO TMOXUTUTENIN YKpalu Ba)KHbIC
JOKYMEHTBl W TIOJOXKIJIM JIOM 3asBUTENCH, caM 10 cebe He OKa3bIBacT
NpUYacTHOCT, OoeBUKOB. He mpeacraBisieTcss TOCTOBEPHBIM, UYTO TOJIBKO
0O0EBHMKHM MOTJIM UCTIONL30BaTh YAyIIEHUE Kak MeToJl youiicTBa. bonee Toro, atu
YTBEP>KIACHHUSI HE OBUTM KOHKPETHBIMU M HE MOATBEPXKAATUCh HUKAKUMH
Marepuaiamu. Cya B ATOM CBSI3M MOJYEPKUBAET, YTO OLIEHKA JI0KAa3aTEJIbCTB U
ycTaHoBjeHHE (akToB siBsieTcs npeporatuBoit Cyma, u umeHHO Cyy mpeacTOuT
ONPENIETUTh JI0KA3aTEIbHYI0 I[IEHHOCTh MPEAOCTABICHHBIX JTOKYMEHTOB (CM.
Celikbilek v. Turkey, no. 27693/95, § 71, 31 mas 2005).

91. Kpome Toro, Cya HaXoOuT MallOBEpOSITHBIM, 4TO Heckoiabko BTPos,
YKpaJieHHbIX O0oeBuKaMu y (enepanbHbiXx cwil B 1990X romax, MOTiu CBOOOIHO
NEPeBUTAThCSI  4Yepe3 POCCUNCKHE BOCHHBIE OJOKMOCTHI, HE Oyaydu
3ameueHHbIMU. CyJ cuuTaer TOT (akT, 4yTo Oousblasi Tpymna BOOPYKEHHBIX
mroznelt B yaugopme nepensurainach Ha bTPax nmo teppuropun ApryHa B 2 daca
HOYH, YyOeIUTENbHO MOATBEPKIAOIINM BEPCUIO 3asBUTENEH O TOM, YTO 3TO ObUIH
corpynuuku ['ocymapctBa. Ha paHHUX cTaausx pacclieJOBaHHS BIIACTH ObUIH
MH(GOPMHUPOBAHBI POJCTBEHHUKAMHM MPOMABIIUX MYX4uH, uyTo Wapuc ['akues u
OpaThs DnbMap3aeBbl ObUIM MOXHUIICHBI HEW3BECTHHIMU NtonbMu Ha BTPax, u
CJIeIOBaTeNId OTBETHJIM, YTO PAaCCMOTPETh 3Ty BEpPCHUIO (CM. MyHKTHl 24 u 25
BhIIIIe). BHyTpeHHEe paccieoBaHue TaKKe MPHUHSIO BO BHUMaHHE (DakTHUECKUe
MPEIIONIOKEHNS, KaK OHU OBLIM MPEJCTaBICHbI 3asBUTENIAIMU, U MPEANPUHSIO
[1ary JJis MPOBEPKH MPUIACTHOCTH MPABOOXPAHUTEIBHBIX OPTaHOB B MOXUIIICHUH
(cm. myHKTHI 28 1 34 BbIIIE).

92. Cyn oTMedaer, 4To B Cllydae, KOT/a 3asBUTENb JIeJaeT yTBEPKIACHHUE prima
facie, a y Cyna HET BO3MOXKHOCTH CJelaTh BBIBOJ Ha OCHOBE (aKTOB H3-3a
OTCYTCTBHUSl COOTBETCTBYIOIIHUX JOKYMEHTOB, Ha [IpaBUTENhCTBO BO3Iaraercs
00513aHHOCTh MCYEPIIBIBAIOLIE aPTyMEHTHUPOBATh, [IOYEMY JIAaHHBIA JOKYMEHT HE
MOKeT ObITh TpenoctaBieH Cyay Ui MPOBEPKH YTBEPKICHUN 3asBUTENS, THOO
JaTh YJIOBJIETBOPUTENbHOE M YyOEOUTENbHOE OOBSICHEHHE TOro, KaKk HMEHHO
OPOM30LUIA COOBITUS, O KOTOPbIX uUAET peuyb. Takum oOpasom, Opems
JOKa3bIBaHUs mepeHocutcs Ha [IpaBUTENbCTBO, M €CIM OHO HE MpPEICTaBISET
JIOCTaTOYHBIX apPTYMEHTOB, TO BCTAET BOMPOC O BO3MOKHBIX HapyieHUsX CtaTbu
2 w/uma Crareu 3 (cm. Togcu v. Turkey, no.27601/95, § 95, 31 mas 2005, u
Akkum and Others v. Turkey, no. 21894/93, § 211, ECHR 2005-1I).

93. Cyn cuuTaetr yCTaHOBJICHHBIM, YTO 3asBUTEJM MPEACTAaBUINA JOCTATOYHO
cepbe3Hble JoKa3aTenbcTBa (prima facie) TOro, 4Tto WX POACTBEHHHK OBLI
3azmepxkaH npeacraBurensiMu [ocygapcerBa. YTBepxkaeHue [IpaButenscTBa o ToMm,
4TO CJEICTBUEM HE YCTAaHOBIEHAa NPUYACTHOCTh (eaepanbHBIX CHIIOBBIX
CTPYKTYp K TIOXHUIICHUIO, SBJISICTCS HEAOCTaTOYHBIM M HE OCBOOOXKIaeT



[TpaBUTENHCTBO OT YHOMSIHYTOTO BbIlIe OpeMeHu okaszbiBaHus. Cchlaasich Ha
orka3 [IpaBuTenbcTBa NpPEeACTaBUTh JOKYMEHTBI, KOTOPbIE HAaXOJWINCh B €ro
UCKJIIOYUTEIFHOM BIIaJICHUU, U, HE MPEACTaBUB APYTYIO0 YOCIUTEIbHYIO BEPCHUIO
coOwrthii, Cyn 3akimrouaer, uto Wapuc 'akueB 6bur moxumen 30 HosiOps 2003
rojia COTpyaAHuKamu ['ocynapcTBa B X0/1€ HE IPU3HABAEMOM CIEONEPALIUH.

SEQ "level0" \*Arabic 97. Cnenyromuii acniekr, paccmarpuBaeMbiii Cyom,
3aKJII0OYaeTCcsl B TOM, ObUIa JIM MpPUYMHHAS CBA3b MEXIy noxuiieHueM Wmpuca
l'akueBa u ero cMepTbIO.

94. Cornacuo IlpaBurensctBy, Unpuc 'akueB Obur youT 3a 3-9 nmueit mo 1
ampesst 2004 rona (cM. MyHKT 58 BBIIIIE), TO €CTh YEPE3 YETHIPE MECSAILIA MOCTIE €ro
noxumeHus. CyJ ycTpaHseTcss OT pPACCMOTPEHHUs JaThl, COAEprKauleics B
cynebnom oruere o cmeptn Mnpuca IakmeBa, Tak kak IIpaBuTenbcTBO
0TKa3aJ0Ch MpPeNOCTaBUTh ero komuio. B Takux obcrostenbctBax Cya rortos
cZeNaTh BBIBOJBI U3 HexenaHus [IpaBuTenscTBa NpeaCcTaBUTh 3TOT JOKYMEHT.

95. OcraeTcsi He SCHBIM, CKOJIBKO HMMEHHO BpPEMEHU MPOUUIO0 MEXKITY
noxuienneM Mapuca ['akueBa ¥ ero cMepThIO B pyKax MOXUTUTENEH WIN IO
KOHTpOJIEM JIPYTHX JIUI] WIK Ha cBoOoje. briia goctynHa Tonbko MH(OpMaIus,
conepxamasics B nucbMme u3 @Ch no YP, cormacHo koTopoit auct nzbupatens Ha
[TapmamenTckux BbIOOpax 7 paekadpss 2003 roma Obul moamucan Mapucom
lakueBbiM (cM. myHKT 35 Bbime). IlpuHumas Bo BHUMaHMe, yTO OJrpKaiine
poactBenHuku Mapuca ["'akueBa He MMeNn HUKAKUX HOBOCTEH 0 HeM ¢ 30 HOsAOps
2003 roma mo 29 mapra 2004 rona, Cya cuutaer BeCbMa COMHUTEIBHBIM, YTO,
€clii OH ObLI OCBOOOXKIEH MOXUTUTENSMU B 3TOT MPOMEXKYTOK BpPEMEHH, TO
MOJIOJIOW YEJIOBEK BBIMOJHHMI CBOM TPaXTAHCKHHM JOJNT BMECTO TOTO, YTOOBI
CBSI3aThCA € ero pomutensmMu. Takum obpazom, Cya HE COTIaceH ¢ TeM, 4To 7
nexabps 2003 roxga Unpuc [Makues 611 Ha cBOOO/IE.

96. B orcyrcTBHE Apyrux yOeauTenbHBIX o0O0BsicHeHud, Cyj 3aKIiO4yaeT, 4yTo
Wnpuc ['akues HaxoawiIcs Mo KOHTPOJIEM COTPYIHUKOB ['oCcynapcTBa ¢ MOMEHTa
ero moxuiieHus no ero yowiictBa. Cya He cyHuTaeT HeoOXOJUMbIM
yCTaHaBIMBaTh, OBUT JIM OH TOJ CTpakeil Bech MEPUOJ HEMPU3HABAEMOI'O
3aJiep>KaHusl U 3aTeM YOUT TEeMH K€ CaMbIMHU JIIOJIbMU, KOTOpPbIE MTOXUTUIIH €T0, B
CBSI3U C TeM, YTO TaK WJIM MHA4Ye OTBETCTBEHHOCTb 3a €ro Cyap0y JEeKUT Ha
I'ocynapctse.

97. Ilo BbluEO3HAYeHHBIM IpuunHaM CyJ CUMTaeT yCTAHOBJIEHHBIM, 4YTO
Wnpuc I'akueB O0b11 yOUTHI coTpynHuKamMu ['ocyaapcTBa nocie NoXUIEHus, U 9TO
['ocynapcTBeHHBIE BacTH OTBETCTBEHHBI 3a €70 CMEPTh.

III. ITPEOIIOJTATAEMOE HAPYIHIEHUE CTATBM 2 KOHBEHIIMHA

98. 3asButenu xanoBanuch Ha HapyueHue Crtatbu 2 KOHBEHIMM B CBA3M C
teM, uro MWapuc T'akueB ObUT MOXMINEH U 3aTeM YOUT POCCHUMCKUMH
BOCHHOCITYXKAIlUMH, M TOCYJapCTBEHHBbIE OpraHbl HE MpoBeiH 3(QeKTUBHOrO
paccienoBanus JaHHOTO fena. CraTes 2 IIIacuT:

“l. IlpaBo KaXJOro JMIA HA XH3Hb OXPAaHAETCI 3aKOHOM. HUKTO He MOXKeT OBITh
YMBIIIICHHO JIUIICH XU3HH HHAYE KaK BO MCIIOJHCHUE CMEPTHOTO MPUTOBOPA, BEIHECCHHOTO
CyIIOM 3a COBEpIICHHE IMPECTYIUICHHUS, B OTHOIICHUU KOTOPOTO 3aKOHOM IPEIyCMOTPEHO
TaKoe HaKa3aHHeE.



2. Jlnmenue >Xu3HU HE pacCMaTpUBACTCA KAaK HAPYHICHUC HaCTOfIH.IGfI CTaTbu, KOIJa OHO
SABJIIETCS PE3YJIBTATOM abCOIIFOTHO HCO6XO,HI/IMOFO TIPUMEHCHUSA CUJIBIL:

(a) ams 3amUTHI IFOOOTO JIKAIA OT MPOTHBOIIPABHOTO HACHITHS;

(b) s ocymiecTBICHUS 3aKOHHOTO 3aJepKaHWs MM IPEJOTBpAIlleHHs IoOera JwIia,
3aKJIFOYCHHOTO 0] CTPAKY Ha 3aKOHHBIX OCHOBAHHSIX;

(c) ans momaBIeHUA, B COOTBETCTBUH C 3aKOHOM, OyHTa MITH MATEXa .

A. JToBoabI CTOPOH

99. IIpaBUTENbCTBO YTBEPXkAANO, YTO OpPraHaMu CJEJICTBUS HE IOJIYYEHO
JAaHHBIX O TOM, 4YTO K noxuieHuto Mapuca ["akueBa win ero mpeamnosiaraeMoMy
yOMIiCTBY NpPHUYACTHBI MPEACTABUTENH (elepaIbHbIX CHUJIOBBIX CTPYKTYP.
[IpaBuTENBHCTBO YTBEPHKAAJIO, UTO pacciel0BaHUE COOTBETCTBOBANIO TPEOOBAHUAM
KonBenruun 00 3¢ dexTuBHOCTH, MTOCKOJIBKY MIPUHUMAITICH BCE
IIPEyCMOTPEHHBIE POCCUIICKUM 3aKOHO/IAaTEIbCTBOM MEPHI K YCTAHOBIICHUIO JIMII,
COBEpUIMBIIMX  3TO  TNPECTyIUIEHHWE. 3asBUTEIM  HMEIM  BO3MOXKHOCTH
03HAKOMUTBCSI C HECEKPETHBIMU MaTepHajlaMu yroJIoBHOro aena. CieacTtBue 1o
JieNly TPUOCTAHABIMBAJIOCh U 3aT€M BO300OHOBISUIOCH HECKOJIBKO pa3, M 3TO
03HA4ajJlo, YTO CJEAO0BAaTENIM NPEINPUHUMAIN BCE MEpbl M PacCKpbITUS
MPECTYIUICHUS.

SEQ "level0" \*Arabic 104. 3asBuTenn HacCTawBaJId Ha CBOUX kanobax. OHu
MOTYEPKHYJIH, YTO MEPBBINA 3aSBUTENb OMO3HAN B «Tpyre No2y, 0OHapyKeHHOM B
ame B I'posHom, Wppuca I'akueBa. 3asBurenu npusBanu Cyzn craenarb
COOTBETCTBYIOIIME BBIBOJBI M3 HEOOOCHOBaHHOrO oOTKaza [IpaBuTenbcTBa
IIPEIOCTaBUTH 3asiBUTENAM Wi Cyly MaTepHualibl yrOJI0BHOTO JA€ja.

B. Ouenka, nannas Cyaom

1. Ilpuemnemocmuo

100. Cyn cumTaer B CBET€ NPEACTABICHHBIX CTOPOHAMH apryMEHTOB, YTO
xano0a 3aTparuBaeT Cepbe3Hble BONPOCH (DakTa M IMpaBa, MOAMATAIOIIUE IOJ
neiicteue KoHBeHIMHM, AN pEHICHHUS KOTOPBIX HEOOXOAMMO paccCMOTpPEHHE
xanoOel mo cymectBy. Kpome Toro, Cyn yke oOTMeuan, 4YTO BO3pa)KEHHE
[IpaBuTenscTBa B 4acTH MPEeIoiaraeMoro HE ucyeprnaHus
BHYTPHUIOCYIapCTBEHHBIX CPEJCTB 3aIMTHI CIEAYET pacCMaTpUBaTh COBMECTHO C
paccCMOTpPEHHEM CYIIeCTBa ajaoObl (cM. MyHKT 78 BbIme). Takum oOpazom,
xanoba Ha Hapymenue Cratbu 2 KoHBEHIMM JODKHA OBITH NPHU3HAHA
MIPUEMJIIEMO.

2. Cywecmgo dena

(a) IIpeamosiaraemoe HapylieHHe NpaBa Ha xu3Hb Uapuca 'akueBa

101. Cyxa manomuHaeT o ToM, uTo CTaThs 2, rapaHTUPYIOLIAs IPABO HA KU3Hb
U YCTaHaBIMBAIOIAs OOCTOATENLCTBA, MPHU KOTOPBIX MOXKET OBITH ONpaBAAHO
JIMILEHUE XKU3HU, SBJISETCS OJHUM U3 Haubosee (QyHIaMEHTAIbHBIX MOJIOXKEHUI
KonBenuuu, koropoe He MOXKET ObITb OOBEKTOM YacCTUYHOM OTMEHBI. B cBere



BOXHOCTHM TOW 3allUThl, KoTopyto rapantupyer Cratbs 2, Cyn H0JDKEH
MOJIBEpPraTh BCE CIy4yau JIMIICHHS >KU3HH OCO00 TIIATEIILHOMY PacCMOTPEHHIO,
YUUTBHIBas HE TOJBKO NEHCTBUSL areHToB l'ocynmapcTBa, HO M CONYTCTBYIOIIHE
obOcrositenscTBa (cM., momMuMo mpouyero, McCann and Others v. the United
Kingdom, nocranoBinenue ot 27 centsaops 1995 r., cepust A Ne 324, ctp. 45-46,
§§ 146-147; u Avsar v. Turkey, nurt. BoIIe, § 391).

102. CynoMm ye yCTaHOBIICHO, YTO ChIH 3asiBUTENICH ObLT yOUT COTPYIHUKAMHU
l'ocynapctBa ¥ 4TO OTBETCTBEHHOCTh 3a €ro cMepTh HeceT ['ocyaapctBo (cwm.
nyHKT 101 Beime). B orcyTcTBHE Kakoro-i1u0o onpaBaaHusi IPUMEHEHUS CPEICTB
nopaxkenust areHtamu [ocynmapctBa Cya jAeiliaeT BBIBOJ, YTO B OTHOLICHUU
Wnpuca 'akueBa nmeet MecTo HapylieHue ctatbu 2 KoHBEeHIIMH.

(b) Ipeamonaraemasi HeaIeKBATHOCTb Paccie0BaHUs MOXUIEHHS

103. Cya HEOJHOKPATHO yKasbIBal, 4TO 00S3aTENbCTBO 3aIUINATh MPAaBO Ha
)Ku3Hb, cornacHo Cratbe 2 KOHBEHIMH, NMPEAYCMOTPEHHOE B CBSI3U C OOIIMM
00s13aTenbCTBOM Tocynapcta cornacHo Crateu 1 KoHBeHIIMU «00eceunTh BceM
B Ipelenax cBoed IOPUCIMKIMM TIpaBa W CBOOOJbI, OINpEe/ICHHbIE B
KonBenuun», TpebyeT, B MOpAAKE NPE3yMIILUH, MPOBEACHUS IPPEKTUBHOIO
0opHUIIMATBFHOTO paccleIOBaHUsI B TEX Cydasx, KOTJa JIOAUM ObutM yOWTHI B
pe3ynbTaTe nIpuMeHeHus: cuibl (cM mutatis mutandis, McCann and Others, uur.
Boite, p. 49, § 161, u Kaya v. Turkey, nocranoBnenue ot 19 ¢espans 1998,
Reports of Judgments and Decisions 1998-1, p. 324, § 86). CyuiecTBeHHOM! LETBIO
TAaKOro pacciepoBaHus siBIsieTcss obecniedeHre 3(PGEeKTUBHON HMILIEMEHTAIUN
HAI[MOHAJILHOTO 3aKOHOJIATENbCTBA, 3AlUIIAIONIETO MPaBO HA JKU3HB, H, IO
JenaM, CBsA3aHHBIM C  ydyacTHEeM TMpEACTaBUTENIeH  TocyJapcTBa WM
TOCY/apCTBEHHBIX OPraHOB, MPUBIEUYCHUE MX K OTBETCTBEHHOCTH 33 CMEPTH, 3a
KOTOpPBbIE OHH JIOJDKHBI HECTH OTBETCTBEHHOCTh. Takoe pacciefoBaHHE JOHKHO
OBITh HE3aBUCUMBIM, OTKPBITBIM JUIsI JOCTyMa CeMbE MOCTpPaJaBIIero,
BBITIOJTHATBCS B Pa3yMHBIE CPOKH U OBICTPOTOW, 3P(EKTUBHBIM B TOM CMBICIIE,
YTO OHO CIIOCOOHO MPUHSATH pelIeHue, ObUIO JHM MPUMEHEHUE CHJIBI B JaHHOM
clydyae ONpaBIAaHO WJIM HET TPH TAKUX OOCTOSATEThCTBAX WM kK€ OHO OBLIO
HE3aKOHHBIM, ¥ TPEJOCTaBIATH JIOCTATOYHYIO YacTh JUISI  OTKPBITOTO
paccMOTpEeHHs CIEACTBUS WU ero pe3ynasTatoB (cMm. Hugh Jordan v. the United
Kingdom, Ne 24746/94, §§ 105-109, ot 4 mas 2001; u Douglas-Williams v. the
United Kingdom (pemenne), Ne 56413/00 ot 8 ssuBapst 2002).

104. B HacTodIeM Jenie MPOBOIUIOCH paccieioBaHue MO (aKTy MOXHIIECHUS
u yowmiictBa Uapuca NakueBa. Cya MOJDKEH OIEHUTH, COOTBETCTBOBAIO JIH 3TO
paccnenoBanue TpedoBanusM Ctateu 2 KoHBeHITHH.

105. Cyn cpasy xe ormeuaert, uto [IpaBurenbctBo He nipegoctasmiio Cyay Bce
MaTepuanbl  yromoBHoro gena. Ilostomy Cyny mpuaercs OLIGHHUBATh
3¢ ()EeKTHBHOCTh paccieIOBaHUs HA OCHOBAHWM TeX HEMHOTHX JIOKYMEHTOB,
KOTOpBIe OBbUIM MPEACTaBICHBI CTOPOHAMH, M MH(POPMAIMU O XOJAE CIEACTBUS,
KOTOpYyt0 coobmuio [IpaBuTenbCTBO.

106. Cyn oTMeuaeT, 4YTO CJEICTBEHHBIE OpraHbl OBLIM OMOBELIEHBI O
noxumennun Wnapuca TakmeBa cpasy mocie ciyuuBierocs. CorimacHo
[IpaBuTenbcTBY, IPOKypaTypa Bo30yAuIa YrOJIOBHOE JeN0 MO (GaKTy MOXUIICHHS
1 nexadbps 2003 roga, TO €CTh Ha CJICAYIOMUN JEHB TTOCIIE CITYyYHBIIIETOCS.



107. Cyn Ttaxxke oOpamaeT BHMMaHHE Ha TO, YTO HEBO3MOXKHO
0XapaKTepU30BaTh XOJI pacciefoBaHMs, Tak Kak [lpaBUTENbCTBO OTKa3aioch
COOOILUTH O JaTaX, B KOTOpbIE ObUIM MPEANPUHATHI TE WM UHBIE CJIEICTBEHHBIC
Meponpusatus. Kpome Toro, penkue JaThl BBIHECEHHBIX PacHOpsHKEHUN
MO3BOJISFOT 3aKIIFOUUTH, YTO M0 KpaillHE MEpEe HEKOTOPBIE U3 ITUX MEPOIIPUATUH, B
TOM 4YHCJIe KIIIOYEBble, OBLIM TPOBEIEHBI C 3aJCPKKOM B HapyIICHHE
00s3aTenscTBa COOMIOAATh MAKCUMAIIBHYIO JOOPOCOBECTHOCTh U ONEPATUBHOCTH
B 00pb0E ¢ TAaKUMU cepbe3HBIMU npecTymieHusIMU (cM. Paul and Audrey Edwards
v. the United Kingdom, no. 46477/99, § 86, ECHR 2002-1I).

108. Tlo Bceil BHIUMOCTH, psii HEOOXOAMMBIX CIIEJACTBEHHBIX Mep He ObLIH
poBeleHbl CcOBCceM. HeT HMKakux J0Ka3aTeabCTB B MaTepUaliax Jena, 4To
CIENOBATENM MNPEANPHUHSIN IIard Uil YCTAHOBJIEHUA NpUHAILIEKHOCTh BTP,
KOTOPBIH ObLT 3aMedeH Ha Mecte mpecTyrmieHus 30 Hosops 2003 roma. Ocraercs
HE SICHBIM, TIOTMBITAINCH JIM  CIEJAOBATEeN TPOBEPHUTH  HH(MOPMAIHIO,
MIPEACTABICHHYIO IEPBBIM 3asBUTEIEM M TI'-HOM OJIbMApP3a€BbIM OTHOCHUTEIIBHO
MPUYACTHOCTU MPABOOXPAHUTENIBHBIX OPraHOB K MOXMILIEHUIO MX CHIHOBEH (CM.
nyHKTBl 29-31 u 66 Beime). Cyn 3akio4aeT B CBA3M C OTHM, YTO, XOTS
[IpaBuTEnbCTBO COCIAIOCH HA JIOMPOCH BOEHHOCTYKAIIUX OJHOW U3 BOMCKOBBIX
yacTed, MPOXOAMBIIMX CIyx)O0y Ha Tepputopuu YeueHnckoit PecryOmuku 30
HOs10pst 2003 roxa (cM. myHKTHI 36 1 62 BBIIIE), OHO HE YKa3allo, KAKUM 00pa3oM
3Ta YacTh MOTIJIa OBITH CBSA3aHA C YACTAMHU, YIIOMSHYTHIMU JBYMS KEPTBAMHU.

109. Cyn Takxe OTMEUYaeT, 4YTO XOTA IEpPBOrO 3asBUTEN NPU3HAIU
NOTEPHEBIIMM [0 YrOJOBHOMY Jely, €ro JHllb HHGOPMUPOBAIU O
MIPUOCTAHOBIICHUU U BO30OHOBJICHUH MTPOU3BOJICTBA T10 ey, HO HE COOOIANH eif
O JpYrux 3HAYUMBIX COOBITUAX. DTO 3HAYHUT, YTO CIJICJCTBEHHBIC OpraHbl HE
obecrieunyii  TpeOyeMOro ypoOBHS OOIIECTBEHHOTO KOHTPOJS HaJ XOJOM
paccieoBaHusl M 3alIUThl 3aKOHHBIX HMHTEPECOB OMMKAHIIMX POJCTBEHHUKOB
(em. Ogur v. Turkey [GC], no. 21594/93, § 92, ECHR 1999-II1I).

110. B 3akmrouenune, Cya oTmeyaer, 4uto cieacrsue mno geny Ne26075
npuoctaHoBuiioch 1 mapra 2004 rozma, TO €cTh CHyCTs TpH Mecslia IOCIHE
Bo3OyxaeHus. OHO Obl10 BO300HOBIEHO 29 wmaptra 2004 roma u 3areM
o0BerHeHO ¢ paccienoBanuem 1o aerny Ne32027 13 mas 2004 roma. OcTaercs He
SCHBIM, Kakue pe3yJbTaTbl ObUIM JTOCTMTHYTHI CIIEJCTBHEM K 3TOM aare. Kak
cienyer w3 UWHGOpMANWU, TPEICTABICHHONW 3asBUTENSIMU, pacclieJOBaHHE
yrosioBHoro nena Ne32027 mpuoctanoBwioch 6 uronst 2005 roma. Cyn nenmaer
BBIBOJI, YTO HHUKAaKHE CJCJACTBCHHBIC MEpOMPHUATHS HE OBUIM MPOBEACHHBI IO
naHHomy neny ao siaBaps 2008 roma, xorma r-H OibMap3aeB ObUT JOMPOIICH
nociie KOMMYHUKAIIMK 3TOW %aioOb! [[paBUTENBCTBY; TO €CTh B TEUCHHE JIBYX JIET
U 1ectu MecsneB. lIpaBuUTenbCTBO HE MPEAOCTaBWIO HUKAKUX IPUEMIIEMBIX
OOBSICHEHUI TaKOro JIUTEIBHOTO Oe3lelCTBUS B PacCieOBAaHUM TaKOTro
CEPbE3HOTO MPECTYIUICHHUS.

111. U, wnaxomen, Cyn paccmorpur Bo3paxkeHue IlpaButenbcTBa
OTHOCUTENIbHO OOBEIMHEHUS PACCMOTPEHHS BOIpOca MPHUEMIIEMOCTH C
paccMOTpeHHEeM Jielia 1Mo cymecTBy (cM. myHKT 78 Bbime). [lockonbKy OH CBSI3aH
¢ (akToM AJIALIErocsl YrojoBHOro paccienoBanusi, CyJl CUMTaeT, YTO BJIAcTU HE
npennpuHsi 3 HEKTUBHBIE U CPOYHBIC CIIEICTBEHHBIE MEPbI, HEOOXOAUMBIE IS
3¢ dexTUBHOrO paccieJoBaHMs Ha paHHUX CTaausX. bonee Toro, HecMOTps Ha To,



yro [lpaBUTENBCTBO YyTBEpXKIAlo, YTO Y 3asBUTENIEH HMMeEJIach BO3MOYKHOCTh
norpedoBath CyAeOHOW TPOBEPKHM TOCTAHOBJICHUH, BBIHECEHHBIX OpraHaMH
IpEeBapUTEIBLHOIO CIEICTBHS, HE UMesl I0CTYyINa K MaTepyuaiaM yroJIOBHOIO Jejia
u Oynyun He MHPOPMHPOBAHHBIMU O XOJ€ PACCIIECIOBAHUS, 3asIBUTEIN HE MOTIIH
3¢ (deKTUBHO OclapuBaTh JEUCTBUS WINM O€31EHCTBHS CIEICTBEHHBIX OpPraHOB
nepesa cyoM. YuuTbiBas HeI((EKTUBHOCTh PACCIIEOBAaHUs, KOTOpas yxe Oblia
OTMEYEHA BBIIIE, BBI3bIBAET COMHEHHE, YTO YKAa3aHHOE CPE/ICTBO 3alUThl MOIJIO
Obl MpUBECTH K Kakomy-nbo ycmnexy. Iloaromy Cyn cuutaer, 4To ynoOMsHYThIE
[TpaBuTENBECTBOM cpeacTBa yrOJIOBHO-IIPaBOBOM 3alIUTHI ObUIH
Hed(pPEeKTUBHBIMU TIPU TAKMX OOCTOSTEIBCTBAX M OTKIIOHSET INPEIBAPUTEIHHOE
BO3paXXCHHE, Kacarollleecsl He HCUEPIaHUs 3asBUTENIIMH BHYTPEHHUX CPEICTB
3aIUTHI ¢ TOYKU 3PEHUS YTOJIOBHOTO PACCIIEIOBAHUSI.

112. B cBere BbimensnoxkeHHoro Cya CcUHMTaeT, YTO BIACTAMH HE OBLIO
npoBeeHO  A(G(EKTHBHOE  YroJIOBHOE  pacclieJOBaHHE  OOCTOSTEILCTB
ucue3HoBeHHss M cMmeptu Mapuca T'akmeBa, 4TO ABIseTCd HapylIEHUEM
npoiieccyanbHoi yactu CtaTtbu 2.

IV. TIIPEAIIOJIATAEMOE HAPYIIEHUE CTATBbU 3 KOHBEHII

113. 3asgBuTenu xajioBalIKuCh Ha TO, YTO B pE3yJIbTaTe MOXUILEHUS 1 yOUicTBa
UX ChIHA U He npoBeaeHus ['ocyrapcTBOM 100pOCOBECTHOIO PACCIEOBAHUS ITUX
COOBITUIl OHHM HCHBITBIBAJIM IyIIEBHBIE CTpalaHus. Takke MEpBBIA 3asBUTENb
’KaJIOBAJICSI, YTO B XOJI€ MOXUILEHUS €ro ChIHA caM OH ObLI M30UT, ¥ MO JaHHOMY
¢dakTy He ObulO TpoBeneHO 3¢ ¢exTuBHOE paccienoBanue. OHM CCHUIANUCH Ha
Cratpto 3 KonBeHIIMHU, KOTOpas I1acuT:

"HukTo HE MOKEH MOABEPraThCsl HU MBITKAM, HU OECUETIOBEUHOMY M YHIIKAIOUIEMY
JOCTOMHCTBO OOPAIIEHHIO WIIM HaKa3aHHUIo".

A. J1oBOABI CTOPOH

114. TlpaBUTENbCTBO HE COTJIACWIOCH C DJTHUMH 3asBJICHHUSIMH, TaK Kak
CJIEZICTBUEM He OBUIO YCTAHOBIIEHO, YTO KTO-JIMOO W3 3asBUTENEH HOJBEpPrcs
OecueroBeYHOMY WJIM YHHXKAIOIIEMY JOCTOMHCTBO OOpAalleHHI0 B HapylIeHHE
Crartbu 3 KonBeHunu. OHO Takke yTBEP)KJaJl0, YTO MEPBBII 3asiBUTEIb MOTYYHII
HE3HAYUTENbHbIE TEJIECHbIE MOBPEXACHUS U YTO, COIJIACHO POCCUHCKOMY
3aKOHOJIATENIbCTBY, PACCiIeJOBaHUE MO (PAKTy MPUUMHEHUS TAKOTO Bpea JOJIKHO
ObITh BO30YXKJIEHO IO XOJaTallcTBYy »epTBbl. Tak Kak NEpBBIA 3asBUTENb HE
cienan MOJOOHOrO  3ampoca, CHeACTBHE MO  (aKTy MNPUUMHEHHS €My
HE3HAYUTENbHBIX TEJECHBIX IMOBPEKICHUM BEJIOCh B XOJI€ PAacCMOTPEHUS Jena
Ne26075. TlepBblil 3asgBUTENb ObUI MPU3HAH MOTEPHEBIIMM IO JAHHOMY ey U
THIATEJIBHO JIOIPOIIEH OTHOCUTEIBHO 00CTOATENBCTB IPUUNHEHHS €MY TEJIECHBIX
noppexzacHuid. OH mpomen COOTBETCTBYIOIUMNM — MEIUIMHCKUN  OCMOTD.
CrnencrBue 1o JaHHOMY (aKTy HE 3aBEpIICHO.

115. 3asgBuTenu MOBTOPMIIM CBOM kajo0bl. OHM MOAYEPKHYJIH, B YACTHOCTH,
YTO OIAcalTCsi 3a CBOM JKHU3HU. B cBOMX 3aMeuyaHMsIX OTHOCHTEIBHO
IPUEMJIEMOCTH M CYILIECTBA J€JIa OHU TaKK€ BIEPBBIE XKaJOBaIUCh, 4To Mnpuc
lakueB moxBeprcs JKECTOKOMY OOpAaIllEHHMIO CO CTOPOHBI  POCCUHCKUX



BOCHHOCYXAIIUX Tepel] CMEepPThIo, U YTO HE ObLIO mMpoBeneHo 3hdekTruBHOE
pacciieJoBaHKe 110 3TOMY ITOBOJTY.

B. Ouenka Cyna

1. Ilpuemnemocmew

(a) XKaso6a orHocutenbHo Uapuca IN'akueBa

116. Cyn oTMeuaeT, mpek/ie BCETo, UTO 3assBUTENH TOJIaIH )KaJI00y O TOM, 4TO
UX CBIH CTaJl )KEPTBOM >KECTOKOro OOpalleHHs J0 €ro CMEPTH BIIEpBbIE 7 ampers
2008 roma, To ecTh, OoJiee YeM Yepe3 IMIECTh MECSIIEB MOCe OOHAPYKEHHs Tela
Wnpuca I'akmesa. [laxke mpuHMMas BO BHHMMaHHE, YTO 3Ta jkaloba mojaHa C
HapylIeHHUEM CpOKa, OHa HE MOXET ObITb IpHU3HAHA HEIpUEeMIIEMOH 110
CJIEIyIOIIMM IIPUYHUHAM.

117. Cyn HammOMHUHAET, YTO 3asBJICHUS O KECTOKOM OOpaIieHUuu JOJKHBI ObITh
IOJITBEP>KJIEHBl COOTBETCTBYIOLIMMH JI0Ka3aTeIbCTBAMU. [l OLIEHKM TaKuX
nokazarenseTs Cys IPUHAT CTaHAAPT JOKa3bIBaHUS «BHE Pa3yMHBIX COMHEHHUI»,
n00aBUB, YTO TakKWe JOKa3aTelbCTBA MOTYT CJIEJOBATh U3 OJHOBPEMEHHOIO
CYILLIECTBOBAHMS JOCTATOYHO BECKHUX, SICHBIX M HEIPOTHMBOPEYMBBIX BBIBOJOB WIH
CXO/IHBIX HEOIPOBEPrHYTHIX MpeanoiaoxeHui (see lreland v. the United Kingdom,
noctaHoByieHue 18 ssaBaps 1978, Series A no. 25, § 161 in fine).

118. Cyn Hamen ycraHoBieHHbIM, uTo Wapuc I'akueB Obu1 moxumien 30
HOs10pst 2003 roga corpynHukaMu ['ocyapcTBa v 3aTeM yOUT, HAXOACh B pyKax
BOCHHOCIYXAIIlUX B Pe3yJIbTaTe MPUMEHEHUS CUIIbI (CM. TyHKTHI 96 1 101 BbIIIE).
OnHako HET KOmMM IOCMEpTHOM dkcneptusel Wnapuca ['akueBa, u BBUAY
HEI0CTaTOYHOCTH MH(OPMAIIH, HEIb3s1 YCTAHOBUTH TOYHBIE OOCTOSATENILCTBA €T0
cmeptu. Henb3st mosaratbesi Ha aHHbIe, IpeacTaBieHHble [IpaBuTenbcTBOM, YTO
TOJIBKO «Tpyn Ne3» wmmen cinenpl yaapa IO TojoBe (CM. IMyHKT 58 BBIIIE).
[TpuHMMast BO BHUMaHUE, YTO MEPBBIN 3asBUTENb OMO3HAI CBOETO ChIHA B «TPYIIE
Ne2y (cm. mynkT 38 Boie), Cya nonaraet, yto Ha tene Wapuca ['akueBa He ObL10
HUKaKHX CJIEIOB TMOBPEXJEHUN, HAHECEHHBIX A0 CMEPTH, HO TOJBKO CIIE/bI
ynymenus. [Ipu takux obcroarenbcTBax Cya HE MOXKET 3aKJIIO4YHTh, 4To Mapuc
["akueB mnonBepraicsi MbITKAaM WIM JIPYTOMY >ECTOKOMY OOpallleHUIO Iepes
CMEPTHIO.

119. D10 03HaYaeT, YTO JaHHAS YaCTh JKAJIOOBI SIBJIECTCI HEOOOCHOBAHHOM
JI0JDKHA OBITh OTKIIOHEHA B cooTBeTCTBUU co CtaTthelt 35 §§ 3 u 4 KonBeHumu.

SEQ "level0" \*Arabic 125. Yrto kacaercsi 3asBJICHHOIO HAapyIIECHUS
npoueccyanpHod wacth Cratbum 3, Cyd CUMTaeT, 4YTO B OTCYTCTBHE
COOTBETCTBYIOIINUX JaHHBIX O MPEIIOaraéMoM KeCTOKOM oOpaieHuu k Mapucy
lakueBy, 3Ta ’kajnoba He NOJHMMAET OTAEIBHOIO PACCMOTPEHHUS BOIpPOCa,
OTJIMYAIOIIETOCS OT BBHIBOAOB 10 CTaThe 2, KOTOPBIM OyI€T pacCCMOTPEH aajiee 1Mo
Crartee 13 KouBenuuu (cM. Luluyev and Others v. Russia, no. 69480/01, § 107,
ECHR 2006-... (BbLIEPKKN)).

(b). ’Kanoba omrnocumenvho 3aseumerneii

120. Cyn oTmedaer, YTO HaCTOsIIas >kKajloba HE TMPEACTABISIETCS SBHO
HeoOocHoBaHHOU B 3HadeHun Ctatbu 35 § 3 Konsenmuu. Cyn ganee oTMevaer,



YTO Kaj00a He SIBJIAETCS HENPUEMIIEMOW MO KaKUM-THOO APYTUM OCHOBAHMSM.
IToaToMy ee cienyeT cuuTaTh NPUEMIIEMOM.

2. Cywecmeso Oena
(a) Kajo0bl OTHOCUTEIbHO KECTOKOr0 00palleHusi K NePBOMY 3asiBUTEJIIO.

i. XKanoba no Cmamve 3

121. Cyn 3ameuaer, BO-NEPBBIX, UYTO MEPBbI 3asBUTENb MOATBEPANI CBOU
yTBEPKICHHS 00 n30ueHnn coTpyaHukamu ['ocyaapcTBa, mpeacTaBUB MOKa3aHUsI
€ro JKeHbI, KoTopasi Oblia CBUAETENeM U30UeHUs, 1 MEAUIIMHCKUM 3aKITI0YCHUEM
o1 30 Hos10pst 2003 roxa (cM. myHKT 10 BbIIIE).

122. bonee Toro, B MeMopanayme [IpaBuTenbcTBa yKa3blBaJlOCh, YTO MEPBOMY
3asgBUTENIO0 ObUIM HaHeceHbl TejecHble MmoBpexkaeHus 30 HosOps 2003 roxa, u
CJIEZICTBHE 1O 3TOMY (haKTy BEJIOCh B paMKaX yroJoBHBIX e Ne26075 u Ne32027.

123. Cyn TOBTOpSIET, YTO JKECTOKOE OOpalieHHe [OJDKHO JOCTUTaTh
MUHHUMAJIBHOTO YPOBHS KECTOKOCTH, U B 3TOM ClIy4ae OHO MOMNAaJaeT B PaMKu
Cratpu 3. O1eHKa 3TOTO YPOBHSI COCTOMUT M3 CIIEAYIOIIEro: B3aUMO3aBUCUMOCTD
BCEX OOCTOSTENHCTB J€Nia, TO €CTh MPOJOJDKUTENBHOCTh TAaKOTO OOpalieHws,
buznyeckoe W/WIM MCUXUYECKOE BO3JIEHCTBUE M, B HEKOTOPBIX CIIydasx, IO,
BO3pacT U ypOBEHb 370POBbs kKepTBHI (cM. Tekin v. Turkey, 9 June 1998, § 52,
Reports 1998-1V)

124. Cyn HaxomuT ycTaHOBJIEHHbIM, uTo Mnpuc I'akueB Obin moxumeHn 30
HOosOpst 2003 roma corpyanukamu locymapctBa (cM. myHKT 96 Bbime!).
Nmeronmecss noka3aTenbCTBa MOATBEPKIAAIOT, UYTO B XOJE 3a/€pikKaHUSl ChIHA
MEpBbI  3asgBUTENh ObBUT HW30UT W TIONYYHJI TEJECHBIC TOBPEKICHUS, YTO
3a(MKCUPOBAHO B MEIUIIMHCKOM 3aKIIFOUEHUH, BBIJAHHOM B JTOT e JCHb (CM.
nyHkT 10 Beime). Cyn cuMmTaer, 4ro 3TO OOpalleHue AOCTUIJIIO IOopora
<OGKECTOKOCTU U YHUKECHUS».

125. ITostromy Cyn nmenaer BBIBOJA, YTO B OTHOIICHHH IEPBOTO 3asBUTEIIS
uMeetr Mecto HapyueHue Crarbu 3 KoHBeHIIMH.

i. Dggexmusnocms paccredosanus

126. Cyn oTme4aeT, 4TO MEpPBBIA 3asiBUTEIb MOJHSI BOMPOC OTHOCHUTEIHHO
KECTOKOro OOpalleHuss cO CTOpPOHBI COTPYAHHMKOB [ocynmapcrBa mepen
CJIEZICTBEHHBIMU OpraHaMH, KOT/Ia OIHMCHIBAJ OOCTOATENHCTBA TOXHUIICHUS €TO0
ceiHa. CornacHo IIpaBuTensCTBY, CIEACTBHE MO 3TOMY (akTy BEJIOCh B PaMKax
yronoBHbIX €1 Ne26075 u Ne32027. Oanako nocie ATy JIeT MPOU3BOJICTBA OHO
HE CJIeJ1aJl0 HUKAKUX 3HAYUMBIX pe3yJIbTaTOB B 3TOM CBA3H.

127. Ilo npuyrHaM, 0003HaYeHHBIM BbIlIE B MyHKTax 108-117 oTHOCHTENBHO
nporenypHoro obs3arenscrsa no Cratee 2 Konenuuu, Cya 3akiarodaeT, 4To
[IpaBuTeNbCTBO OTKA3a7I0Ch MPOBECTH 3((HEKTHBHOE pacciieloBaHue MO (akKTy
KECTOKOTo 00palleHHs K IEPBOMY 3asBUTEITIO.

128.CnenoBarenpbHo, UMeeT MecTo HapyueHue CrtaTbu 3 Takke U B ITOM
acrieKTe.

! B opurnHane mocTaHOBIICHHUS OMNO0YHO yka3eiBaeTcs Mait 2000 roma BMecTo HOAOpS

2003 roga. A B nynkre 96 — 2002 rog Bmecto 2003.



(b) Kano0bl 0THOCHTEJIBLHO AYLIEBHbIX CTPAJAAHUI 3asiBUTeJIei

129. Cyn ormedaeT, 4TO XOTS WIEH CEMbHU '"MCYE3HYBHIIEro JUIA" MOMXKET
NPEeTeH0BaTh Ha TMpPHU3HAHUE €ro J>KEePTBOW OOpaleHus, MPOTUBOPEUAIIETO
Crarbe 3 (cm. Kurt v. Turkey, mocranoBienue ot 25 mas 1998 1., Reports of
Judgments and Decisions 1998 1II, §§ 130-3), »TOoT npuHIUT OOBIYHO HE
OTHOCHTCS K CUTYyaIUsIM, KOT/Ia B3SITHIA MO/ CTPAXKy YEJIOBEK BIIOCIICACTBUHU OBbLI
HaiieH MepTBbIM (cM. Hanpumep, Tanli v. Turkey, no. 26129/95, § 159, ECHR
2001 III (extracts)). B Takux ciy4asx Cya 0ObIYHO MPU3HAET TOJBKO HAPYIIEHUE
Crarbn 2. OpgHako ecinu MEepuojA, B TEUEHHUE KOTOPOTO YEJIOBEK CUMUTAETCS
mpormaBmuM  0e3 BecTH, aoctaTodHo pgojor, Cya MOXET MHpH HEKOTOPBIX
oOcTosiTenbcTBaX npu3Hath M Hapymenue Crarbu 3 (cMm. Gongadze v. Ukraine,
no. 34056/02, §§ 184-186, ECHR 2005-XI).

130. Cyn oTmeuaer, uTo cbIH 3asBuTenei 01 moxuieH 30 HosOps 2003 roxa.
Ero teno 6w1m0 Haiineno 29 mapta 2004 rona, To ecth ciycts 4 nua. [lo MHEHUIO
Cyna, B 00CTOATENHCTBAX JAHHOTO JI€a UMEN MECTO ATUTENbHBIN MEepHoj, B
TEUEHHUE KOTOPOTO 3asBUTEIM HCIBITHIBAIN HEOMPEIEICHHOCTh, CTpagaHUuE |
cTpecc, XapakTepHbie I (peHOMEHa MCYE3HOBEHHS, UYTO MO3BOJISET MOJAHUMATH
Borpoc 1o Cratbe 3 KoHBeHUUH. 3agBUTEIN HCHBITHIBAIM CTPECC B TEUEHHUE
3TOr0 TMEpuoAa, 4YTO TMOATBEPKIAETCS HMX MHOTOYUCICHHBIMHU MONBITKAMU
TOOUTHhCS  KaKMX-TMOO JCHCTBMH CO CTOpOHBI Biacteil. bomee Toro,
HEU3BECTHOCTh O cyapbe Mpapuca [akueBa ycyryomnsigach HEBO3MOXKHOCTBIO
CIeNTH 3a X0J0M paccienoBanus (cM. Kukayev v. Russia, no. 29361/02, §§ 107-
08, 15 November 2007).

131. B cBere BblmeunsnoxkeHHoro Cyj CUMTAaeT, B OTHOLICHUM 3asiBUTENEH
uMeet Mecto HapyueHue Crarbu 3 KoHBeHIIMH.

V. IIPEAIIOJIATAEMOE HAPYIIEHUE CTATBbU 5 KOHBEHIIM

132. Jlanee 3asBuTenu yTBepkaanu, uyto Wapuc I'akueB Obul 3ajepxaH B
HapyueHnne rapantuil Ctateu 5 KoHBEHIIMM, KOTOPasi B COOTBETCTBYIOIIEH YaCTH
TJIACUT:

“1. Kaxxnprit nmeeT mpaBo Ha CBOOOY W JIMYHYIO HEMPHUKOCHOBEHHOCTh. HUKTO HE MOXKET
OBbITh JHIIEH CBOOOJBI MHAUEe KaK B CICAYIOUIMX CIydasX M B IOPSJIKE, YCTaHOBICHHOM
3aKOHOM:...

(c) 3aKoHHOE 3a/iepyKaHUe WJIM 3aKITIOUCHHE TION CTPaXy JHIA, MMPOU3BEICHHOE C TEM,
YTOOBI OHO TPEJCTANO TEepe] KOMIETEHTHBIM OPTaHOM 10 00OCHOBAHHOMY ITOJJO3PEHUIO B
COBEpIIEHUH TPABOHAPYIIECHHUS WM B CIydae, KOTJIa MMEHOTCS JOCTATOYHBIE OCHOBAHUS
nojarath, 4YT0 HEOOXOJMMO MPEJIOTBPATUTH COBEPIIECHHE WM IPABOHAPYIICHHUS WU
MOMEIIATh €My CKPBITHCS [TOCIIE €r0 COBEPIICHHUS;

2. Kaxcszy apeCTOBAHHOMY HE3aMCIJIMTCIIBHO COO6H.[EIIOTC$I Ha TOHATHOM C€MY SA3bIKC
TIPUYNHEI €TO apecTa U moboe TIPEABABIIAEMOC EMY OOBHUHEHUE.

3. Kaxxapiii 3aiepyKaHHbBIN WK 3aKTIOYEHHBIA TI0J] CTPaXy B COOTBETCTBHH C ITOAITYHKTOM
(c) myskra 1 Hacrosmiedl CTaThM HE3aMEUIUTENFHO TOCTABIIETCS K CyAbe WIH K MHOMY
JOJDKHOCTHOMY JIMITY, Ha/ISJICHHOMY, COTJIACHO 3aKOHY, Cy/IeOHOM BIAcThIO, M UMEET IPaBo
Ha cyaeOHOe pa30oupaTeNIbcTBO B TEUSHUE PAa3yMHOI0 CPOKa MUJIM HAa OCBOOOXKIEHHUE JI0 CyJa.
OcB0O0OXIEHUE MOKET OBITH OOYCIIOBJICHO MPEOCTABICHHEM T'aPAHTH SIBKU B CY/I.



4. Kaxnplii, KTO JHIIeH CBOOOABI B pe3yibTaTe apecTa WIN 3aKIIOYEHHUS IO CTPaxy,
HMEET NpaBo Ha 0e30TiIaraTebHOE PacCCMOTPEHUE CyJIOM IPaBOMEPHOCTH €T0 3aKITIOYCHUS
IOJ] CTPaKy M Ha OCBOOOXKICHHE, €CIHM €ro 3aKI0YEHHE IO/ CTPaxy IMPU3HAHO CYIOM
HE3aKOHHBIM.

5. Kaxnplii, KTO cTajn >XepTBOW apecTa WM 3aKIIOYEHHUs IOJ CTpaxy B HapylIeHHE
TIOJIOKCHHI HACTOSIIEH CTaThU, UMEET MPaBo Ha KOMIEHCAIHIO" .

A. JToBoabI CTOPOH

133. IlpaButensbcTBO 3as1BUi0, yTo Mapuc ['akueB He coaepxancs HU B KaKUX
LIEHTPax COAEP>KAHUS U, CIEI0BATENbHO, HET OCHOBaHUM 3asIBJIATH O HApYLIEHUU
rapantuii no Ctateu 5 KoHBeHIMU.

134. 3agBUTENN MOBTOPHIN CBOH >KAJIOOBI.

B. Ouenka Cyna

1. Ilpuemnemocmuo

135. Cyn oTmedaer, 4TO HacTosIIas >kajloba HE TMPEACTABISIETCS SBHO
HeoOocHoBaHHOW B 3HadeHuu Crateu 35 § 3 Konenumu. Takum oOpasowm,
xanoba Ha Hapymenue Crateu 5 KoHBeHIMM Jo/KHA OBITH TIPU3HAHA
IIPUEMIIEMOM.

2. Cywecmeso Oena

136. Cyn panee yke yKa3blBal Ha (pyHIaMEHTaJbHYIO Ba)KHOCTh TapaHTHUI
Crateu 5 pns oOecrieyeHuss MpaBa JHOOOr0 JUIa B JEMOKPAaTHYECKOM
roCyapCcTBE HE IOJBEPrarbcs IPOU3BOJIBHOMY 3aJepXkKaHHio. Takke cyn
oTMeuas, 4To Oe3BecCTHOE 3aJiepKaHHe JHIA SBISETCS TMOJHBIM OTPHUIIAHHEM
Ha3BaHHBIX TapaHTUH M cepbe3HeimuMm Hapymenuem Cratbu 5 (cMm. Cigek v.
Turkey, No25704/94, § 164, 27 dhespans 2001 r. u Luluyev, nurt. BoIe, § 122).

137. Cyn cuutaer ycraHOBJIeHHbIM, 4Tto Mnpuc I'akueB ObLT 3amepikaH
npeacraButessivu ['ocynapctBa 30 HosOps 2003 roxa. Ero 3anepkanne He ObLIO
NPU3HAHO BIACTSIMH M HE OBLUIO 3aperUCTPUPOBATIO B KAKUX-TUOO 3aMUCAX O
coAepKalmMxcsl moja crpaxein auuax. B coorBerctBuu ¢ npaktukoit Cyaa cam mo
cebe ATOT GaKT JOKEH pacCMaTPHUBATHCS KaK CEPhE3HOE YITyIIEHUE, MTOCKOIbKY
MO3BOJIIET OTBETCTBEHHBIM 3a aKT JIMLOIEHUS CBOOOJABI CKPBITH  CBOIO
MPUYACTHOCTh K MPECTYIJICHUIO, 3aMECTH CJIeJbI U YHUTH OT OTBETa 3a CyIbOy
3afepkanHoro. Kpome Toro, oTcyTrcTBHe 3amuceil O 3a/lepKaHUU € yKa3aHHEM
JaThl, BPEMEHU U MECTa 3aJiepKaHus, (paMuinu 3aAepKaHHOTO, a TAaKKe MPUINH
3ajiep)kaHusl U (pamMIIny Jula, TPOU3BOAMBILErO 33jepKaHKe, CIeAyeT CUUTATh
HECOBMECTUMBIM ¢ caMoii 1ienbio Ctathu 5 KonBenuuu (cM. Orhan, NAT. BBIIIE,
§ 371).

138. HUcxons u3 sroro, Cyn cuutaer, uyto ¢ 30 HOs0pst 2003 roma u 10
MomeHTa cBoeil cmeptu Wapuc T'akumeB ObT TOABEPrHYT OE3BECTHOMY
3aziepkannio 6e3 coOroieHrs KakuxX Obl To HU ObLIO TapaHTHii mo Ctatbe 5. 310
SBJISICTCSI OCOOCHHO CEpPhEe3HBIM HapyIIEHHWEM MpaBa Ha CBOOOY U O€30MacHOCTD,
rapanTupoBaHHoro Crartbeit 5 KonBeHuu.



VI. ITPEJITIOJIAIAEMOE HAPYILIEHUE CTATBHHN 13 KOHBEHIIA

139. 3asgBuTenu >kajoBadMCh Ha TO, YTO OBUIM JHUIIEHBI 3((HEKTUBHBIX
CPE/CTB 3alLUThl B OTHOIIEHUH BBIIIECYIOMSIHYThIX HapyiieHuil no Ctatesam 2 u 3,
yT0 npotuBopeunt Crarbe 13 KoHBeHIIMu, KOTOpas IJ1acuT:

"Kaxxgpiif, 9pn mpaBa W CBOOONBI, TPU3HAHHBIC B HacTosAmed KOHBEHINH, HApYIICHEL,
AMeEeT TpaBO Ha IPPEKTHBHOE CPEACTBO IPABOBOH 3aIIUTHI B TOCYyIApPCTBEHHOM OpTaHe,
Jake €CIIM 3TO HapyIIeHHe OBUIO COBEPIIEHO JINIAMH, IEHCTBOBABIIMMHU B O(PHIHAIEHOM
KayecTBe".

A. JloBoabI CTOPOH

140. ITpaBUTENBCTBO YTBEPXKAATIO, UTO B PACHIOPSIKEHUH 3asBUTEICH UMENNCh
3¢ (deKTHBHBIE CpEICTBAa TMPABOBOM 3amuThl, Kak 3Toro Tpedyer Crarths 13
KonBeHnuu, u 4YTO BJIAacTU HE NPENATCTBOBAIM TNpaBy  3asBUTENEH
BOCTIOJIb30BAThHCS TAKUMH CPEACTBAMH.

141. 3asBUTENN MOBTOPUIU CBOU KAJIOOBI.

B. Ouenka cyaa

1. Ilpuemnemocmo

142. Cyn orTmeuaeT, 4TO HAcToOsIIasl XKajloba HE IMPEACTaBIsAETCS SBHO
HeoOocHoBaHHOH B 3HadeHuun Ctatbu 35 § 3 Konsenmuu. Cyn ganee oTMevaer,
YTO Kajao0a He SIBISETCS HEMPUEMIIEMOW MO KaKUM-THOO JAPYTrUM OCHOBAHMSIM.
[ToaTomy ee crieqyer cuuTaTh IPUEMIIEMOM.

2. Cywecmeo Oena

143. Cyn nmanomunaet, yto Cratbs 13 KoHBeHIMU rapanTupyeT Hajaudue Ha
HAIlMOHAJIbHOM YpOBHE CpEACTBAa MPABOBOM 3alMTHl s OOecreueHHs
coOIofieHHsI TI0 CYIIECTBY IpaB U CBOOOJ, rapaHTHpoBaHHBIX KoHBeHIueH, B
Kakoil Obl popMe OHM HU OBUIM 3aKpeTUieHbl B HAIlMOHAJILHOM MpaBe. CoriacHo
ycranoBuBmelics npaktuke Cyma, Ctates 13 KonBenmuu tpebyer, 4ToOBI Ha
HAI[MOHAJbHOM  YpPOBHE HMEJOCh IPAaBOBOE  CPEACTBO,  IO3BOJISIOIIEE
KOMIIETEHTHOMY T'OCYAapCTBEHHOMY OpTaHy MPUHSTH PEUICHHE MO CYTH >Kaao0bl
Ha HapyumeHue KOHBEHLMM U TpPEIIOKHUTh COOTBETCTBYIOILEE BO3MEIICHUE
yiepba, XOTs TocyJapcTBaM M JlaHa HeKoTopas cBo0OJa yCMOTPEHHS
OTHOCHTEIIBHO CIIOCO0a BBIMIOJMHEHUSI WX O0S3aTENBCTB B paMKax JaHHOTO
nonoxkeHuss Konsenmuu. OpHako TpeOOBaHME O HAJMYWU TAaKOTO MPAaBOBOIO
CpEJICTBA KacaeTcsl TOJBKO TEX Kajno0, KOTOPbIE MOYXKHO CUUTATh «IIOTEHLIHAIBHO
JIOCTOBEpHBIMU» MO cMbIcny KoHBeHIMu (CM, MOMUMO MPOYMX HCTOYHHKOB,
Halford v. the United Kingdom, nocranoBienue ot 25 utons 1997 r., Reports of
Judgments and Decisions 1997 111, ctp. 1020, § 64).

144. Yro kacaercs )anoObl 3assBUTEINICH Ha OTCYTCTBUE 3PPEKTUBHBIX CPEIICTB
3alUThl B OTHOILIEHUHM WX kanoObl Ha Hapymenue Crateu 2, Cyn cuuTaer
HY)KHBIM TIOMYEPKHYTh, YYHUTHIBas (yHIAaMEHTAIbHYIO Ba)XXHOCTh IpaBa Ha
3amuTy ku3HU, uyTo Crates 13 Tpebyer, B [OMOJHEHHE K BbIILIATE
NOJIaraloIecsl KOMIIEHCAIINH, TAaK)Ke MPOBECHUS TIIATEILHOTO U 3(pPeKTUBHOTO



paccieloBaHus, CIHOCOOHOTO TMPHUBECTH K YCTAHOBJICHUIO JMYHOCTH M K
HAKa3aHUIO OTBETCTBEHHBIX 3a JIMIICHUE KU3HU, YTO B YACTHOCTHU MIpPEAINOoaraet
dakTUyecKuil JAOCTYN HCTHA K CJIEICTBEHHBIM IpOLeIypaM, HalpaBiICHHbIM Ha
YCTaHOBJICHHE JIMYHOCTU U HaKa3aHUE BUHOBHBIX (cM. Anguelova v. Bulgaria, no.
38361/97, §§ 161-162, ECHR 2002-1V, u Suheyla Aydin v. Turkey, no. 25660/94,
§ 208, 24 mas 2005 r.). Hanee Cyxn nostopsieT, uro TpeOoBanus Cratbu 13 He
cBomarca K oOs3anHoctd [ocymapctBa cormacHo Cratbe 2 IPOBOAUTH
s dektuBHOE paccienoBanue (cM. Khashiyev and Akayeva, nurt. Beie, § 183).

145. 3 storo ciemyer, dYTO TP  OOCTOATENHCTBAX, IMOJOOHBIX
00CTOSATENHCTBAM HACTOSILETO JieJia, KOra pacciieJOBaHUE YTOJOBHOTO Jela Mo
(bakTy JHIICHUS XU3HH OKa3aloch HEA(P(EKTUBHBIM, YTO B CBOK O4Yepe/lb
noapbIBasio 3(PPEKTUBHOCTh JHOOOT0 JIPYroro MOTEHIUAIBHO HMEIOIErocs B
HAJIMYUU CpelcTBa, ['ocynapcTBO HE BBINOJIHUIO CBOMX 00S3aTENIbCTB B paMKax
Cratpu 13 KoHBeHITUH.

146. CnenoBatenbHO, UMEET MECTO HapylleHue ctaTb 13 KOHBEHIIMM B CBSI3U
co Crarbeii 2 KoHBeHIIMM B OTHOIICHUM JiMIIeHUs ku3HU Wapuca I'akueBa, u B
cBs3u co Crarbeit 3 KoHBEHIIMM B OTHOIIIEHUH KECTOKOTO OOpaIeHus: K IEPBOMY
3asIBUTEIIO0 CO CTOPOHBI BOGHHOCTY KAIUX.

147.Yto kacaercst xanoOsl o Cratbe 13 B CBA3M C CpeACTBaMH ITPABOBOM
3aIIUThl OTHOCUTEIILHO KaI00bl Ha JKecTokoe obOpamenue k Mapucy ["akueBy co
CTOpPOHBI cOoTpynHUKOB ['ocynapctBa, Cya 3amMeyaeT, 4To 3Ta 4acThb KajJoObl MO
Cratbe 3 ObUla TpU3HAHA HEOOOCHOBAaHHOW (CM. BBIMIE MYyHKT 124).
CnenoBarenbHO, 3asBUTEIN HE UMEINN «JI0KA3aHHBIX TpeOOBaHUID O HapyIICHUU
MmatepuanbHOi yactu KoHBeHIMM U, TakUM 00pa3oM, HeT HapymeHus Ctateu 13
Kousenmun.

148. Yro kacaercs ccbUIOK 3asBUTeNEd Ha HapyueHue Crateu 3 KoHBeHnuy,
Cyn oTmedaeT, 4yTO MPU3HAET HApYILIECHUE BBIIIEHA3BAHHOTO IOJIOKEHUS B YacTH
MYIIEBHBIX CTpaJlaHuil 3asBUTENCH B pe3ylibTaTe WCYE3HOBEHHUS HMX CBhIHA, UX
HECIIOCOOHOCTH BBISICHUTB, YTO C HUMH MTPOU3OILIO, U OTHOILIEHUS BlacTed K UX
xanobam. Onnako Cyn yxxe npusHan Hapymenue Ctarbu 13 KonBeniuu B cBsizu
co Cratbeil 2 KOHBEHIIMM B YacTH MOBEJICHHS BJIACTEH, BBI3BABIIETO TYLICBHBIC
cTpaganus 3asButeneil. Cya cyWTaer, 4yTO MPH JAHHBIX OOCTOSTENHCTBAX HET
OCHOBAaHMH OT/EJIBHO pacCMaTpUBaTh BONpPOC 0 HapymeHuu Ctateu 13 B CBSI3M CO
Crarbeit 3 KonBeniuu.

VIIL. IPEAIIOJIATAEMOE HAPYIIEHUE CTATBU 14 KOHBEHIIA

149. B mepBoHavanbHOHN kajno0e 3asBUTEIN YTBEPXKAAIH, YTO MOIBEPIIUCH
JUCKPUMHUHALIMY 110 IPUYUHE ITHUYECKOIO MPOUCX0XkaeHUs. OHM CChUIAUCh Ha
Cratbto 14 KonBeHIIMH, KOTOpPAs INIACUT:

«[lonp3oBanue mpaBaMu U cBOOOIAMH, IIPHU3HAHHBIMU B HacTosniell KoHBeHIMH, TOKHO
ObITh OOecmedeHo Oe3 Kakoii OBl TO HH OBUIO MUCKPUMWHAIMK TI0 MPU3HAKY I0JIa, Pachl,
I[BeTa KOXKH, SI3bIKA, PEJIUTHH, MOJUTHYECKUX WIM MHBIX yOEKICHUH, HAIMOHAILHOTO WIIH
COIMMAJIBHOTO MPOMCXOXKACHUA, TMPUHATICKHOCTH K HAIOWMOHAJIBHBIM MCHBIIWHCTBAM,
UMYIIECTBEHHOI'O IMOJIOKECHU A, POKACHU UIH T10 J'IIO6BIM WHBIM IpHU3HaKam».



150. B cBoux 3amMeuyaHUsIX MO MOBOAY MPUEMIIEMOCTH U CYILIECTBA Kaio0bl OT
7 ampenss 2008 roma 3asBUTENM yKa3ald, YTO HE HaMEpeHBl T00MBATHCS
paccmoTpennst CyaoM cBoux xaino0 Ha HapymeHue Ctareu 14 KonpeHnuu.

151. Cyn, npunumas Bo BHuMaHue Cratpio 37 KoHBEHIMH, JI€1aeT BBIBOJ O
TOM, YTO 3asBUTENU Oojiee He HaMEpPEeHbI T0OUBATHCS PACCMOTPEHMSI STOM YacTH
cBoelt kanoObl, B 3Hayenun Crarbu 37 § 1 (a). Cya Takxke HE BHIUT NMPHUYUH
o011ero xapakrepa, OTHOCAIIUXCS K COOJIOCHHUIO yCTaHOBIEHHbIX KoHBeHuuen
npaB YeJOBEKa, KOTOpble TPeOOBaIM OBl MPOJOIDKUTH PACCMOTPEHHUE HACTOSIIECH
xano6wl cornacHo Cratbe 37 § 1 KonBennuu in fine (cm., Stamatios Karagiannis
v. Greece, no. 27806/02, § 28).

152. CnenoBarenbHO, 3Ty YaCTh JKaJIOOBI CIEAYET UCKIIOYUTh B COOTBETCTBUHU
co Cratweti 37 § 1 (a) KouBeHuuu.

VIIIL. ITPEAIIOJIATAEMOE HAPYHIEHUE CTATBM 3 ITPOTOKOJIA Nel
KOHBEHIIMN

153. B cBoux 3aMe4yaHUSX IO MOBOAY MPHUEMJIEMOCTH M CYIIECTBA KaI00bl OT
7 anpenst 2008 roma 3asBuTenu cociaanuch Ha yrtBepxkaeHue ®Cb nmo YP, Ha
KOTOpoe yKaspiBasio [IpaBUTENbCTBO MOCIIE KOMMYHUKAIIMU JTaHHOW XanoObl. B
9TOM YTBEPXKACHUM TroBopwioch, uTo MWnapuc I'akumeB yuacTBOBal B
[TapmamenTckux BbIOOpax 7 nekabpst 2003 roma. 3asBUTENM 3aTeM OTYACTH
JKaJIOBaJINCh, YTO B pEe3yJbTaTe €ro INOXUIIEHHs coTpyaHukamu ['ocynapcrtsa,
WNnpuc Nakue ObuT JMIIeH ero mpaBa Ha ydactue B [lapmamMeHTCKHX BbIOOpax.
Onu cocnanuce Ha Ctatbio 3 IIporokona Nel KonBeHium, Kotopas Ij1acut:

«Boicokne JloroBapuBaromecsi CTOpPOHBI  OOS3yIOTCS HPOBOAWTH C  PasyMHOH
MIEPHOANTHOCTBIO CBOOOIHBIE BBHIOOPHI IyTEM TAHOTO TOJOCOBAaHMSA B TaKUX YCIOBHUSX,
KOTOphle obecneumBany ObI CBOOOTHOE BOJEHW3BSABICHHWE HApoJa IpPHU BBIOOpPE OPTraHOB
3aKOHOJATEIbHOM BIIACTH».

154. Cyn He cuMTaeT HEOOXOAMMBIM YCTaHABJIMBATH, IMOAAIH JIU 3asBUTEIH
3Ty *anody ¢ COONIOIEHHEM HIECTUMECSYHOro MpaBWiia WIM HET, TaK Kak OHa
NPU3HACTCS] HEMPUEMIIEMOM TIO CIIEIYIOUTNM MPUYHHAM.

155. Cya noBTOpsieT BHauajie, 4TO JIMI0, HEMPAaBUTEIbCTBEHHAS OpraHu3alus
WM TpYIIA JUI B IOpsJKE, ycTaHOBIEHHOM Cratbell 34, MOXKET 3asBJISITh O TOM,
«UTO SIBJSIETCS JKEPTBOM HapylleHu# <...> mpaB, U3I0XKEHHBbIX B KoHBEHIIUNY.
[Toka 3TO cmpaBemIMBO, MpaBHUia MpUEMIEMOCTH, oOycioBieHHble Cratheil 35,
TOJKHBI  OBITH 3asBJIEHBl C OMpEIENIEHHOM CcTemeHplo THOkocTH U 0e3
ypesMepHoro Gopmanusma; Ctares 34 mpeanonaraet, YTo HHAWBUIYAIBHOE JTUIIO
JOJKHO 3asBIATH O (DaKTHMUECKHU BO3JCHCTBYIOIIEM Ha HETO HapyUIeHHH (CM.
Klass and Others v. Germany, 6 September 1978, § 33, Series A no. 28); oHa He
npexycMaTpuBaeT s UHAMBHIYYMOB BUJ actio popularis TOIKOBaHUS
KonBeHnmuu u He paspemiaer JIunaM Mpole O0KaloBaTh 3aKOH, TaK KaK OHHU
YyBCTBYIOT 31ech HapymeHne KouBenmuu (cM. Norris v. Ireland, 26 October
1988, § 31, Series A no. 142). [TogoOHbIC 3agBICHUS UMEIH MECTO I PEIICHUE
npeanonaranu Hapymenue KouBenuuu (cM. Fairfield and Others v. the United
Kingdom (dec.), 24790/04, 8 March 2005).

156.Hanuuue xepTBbl HAPYLICHHS, UHBIMU CJIOBAMH, MHANUBUIYYMa, KOTOPBII
JUYHO WCIHBITHIBACT MpeAroiaraeMoe HapyleHue mpaB 1o KonBeHuuwu,



00s3aTeNbHO IPUBOJIUT B IEHCTBUE 3aIUTHBIN MexaHn3M KoHBeHIUH, XOTS 3TOT
KpUTEpUl MOT OBITh HE 3asBICH B CTPOTO 3aKPEIUICHHOM, MEXaHHYEeCKOM H
HEU3MEHHOM crocobe paccMoTpeHusi mporecca (cM. Karner v. Austria,
no. 40016/98, § 25, ECHR 2003-1X). Takum oOpa3om, 3asBHUTEIb CIIOCOOCH
JKAJIIOBaThCS HAa TO, UTO SIBJSIETCS KepTBOIl HapylieHus KoHBeHIMH, U OH JOJIKEeH
OBITh CIOCOOCH IMOKa3aTh, YTO OH HANPSIMYIO IOCTpPajall OT OCHapUBAEMBIX
nerctBuii (cM. Sanles and Sanles v. Spain (dec.), no. 48335/99, 26 October 2000).

157. BosBpamasich kK obcrositenscTBaM naHHOTro nena, Cyn 3amedaer, 4To
teno Wnapuca INakueBa Obu10 HaiizeHo 29 mapta 2004 roga ¥ 4TO €ro pOIUTEIH
oAl yKa3aHHyIo kanoOy Brepssie 7 anpens 2008 roxa, To ecTh, ciycts Oomee
YEeThIpPEX JIET MOcJe mpeanoiaraeMoit natel cmeptu. B atoii ces3u Cyn 3amedaer,
YTO B pa3NIMYHBIX CIydasx, KOI/Ia 3asBUTENh yYMep B XOJe TMpolecca,
MPUHUMAIOTCS B pacyeT MOKa3aHMs HACIEAHUKOB 3asBUTEIS WK OJIM3KUX YJICHOB
CEMBbH, KOTOpBIC BBIPA3WIN >KeNaHUEe T0OWMBATHCS PACCMOTPEHUsS Jelia Iepes
Cynom (cM. Dalban v. Romania [GC], no. 28114/95, § 39, ECHR 1999-VI). Cyn
OTMEUAET, OJHAKO, YTO HACTOSIIEE AENO0 OTIMYAETCS OT JIPYTHX Jell, KOTOphIC
ObUIM TpPEJCTaBICHbBl CaMHUMHU 3asBUTEISIMH U TOJIBKO TPOJOJDKEHBI HX
POJICTBEHHUKAMHU TIOCIIE MX CMEPTH.

158. Cyn ormedaeT, 4YTO OYEBHUIHO M3 3aMEUAHUU 3asBUTEJEH, YTO OHU HE
MPEIbSIBUIIN 5KaJI00bI, YTO CaMH CTaJU KePTBAMU HApYyIICHHUs MIpaBa HAa y4acTUe B
BBIOOpax ux cbiHa. JKamoba mo Crarbe 3 [IpoTokona Nel Obuta mogana OT UMEHHU
WUnpuca TlakueBa. Cyx Teneph MODKEH YCTaHOBUTH, MOIJIM JIU 3asBUTEIH
MOJIHUMATh 3TOT BOIIPOC.

159. Cyn mpusHaBaa BO MHOTUX CilydyasiX, 4TO JIMLA, KOTOPbIE SIBJISUIUCH
ONKaIIMMU POJCTBEHHUKAMHU MCYE3HYBIIUX, HAXOIUBIIMXCS MOJ KOHTPOJIEM
locynapcTBa B 00CTOSITENBCTBAX, MAIONIMX OCHOBAHUS MOJHUMATh BOMPOCHI IO
CratesM 2 u 5 KoHBEeHIIMH, MOTJIM JKaJOBaThCI B KAdeCTBE 3aSBUTEICH IIO MX
coOCTBEeHHBIM mpaBaM (cM. cpemu mpodero Tas v. Turkey, no. 24396/94, 14
HOs10pst 2000; Orhan v. Turkey, no. 25656/94, 18 urons 2002; and Luluyev and
Others, mut. BbIIIE). bonee Toro, 3To Kacanoch W TaHHOW Kalo0bl (CM. ITYHKTBI
102-117 n 138-144 Bpime). Cya mog4yepKuBaeT, OJHAKO, YTO dTa KOHKpETHAas
CUTyalldsi 3aBUCUT OT XapaKTepa 3asBICHHBIX HApYUICHHH M COOOpaKeHU,
Kacaromuxcst  3(G(EKTUBHOIO HUCIHOJIHEHHs] OCHOBHBIX YCIOBHHl  CUCTEMY
KouBennuu (cMm. mutatis mutandis, Bi¢ and Others v. Turkey, no. 55955/00, § 22,
2 despas 2006).

160. B 1o xe Bpems Cya y»e yCTaHOBUJI, YTO POACTBEHHUKH YMEPIIETO JINLA
HE MOIYT CYHUTAaTbCsl JKEpPTBAaMU B OTHOLICHUM Kajlod, Kacarouluxcs
YTBEPKIAEMOTO BMEIIATEIhCTBA B CBOOOIY MBICITH, COBECTHU, PEIUTUU U B
CcBOOOAY CaMOBBIPAXKEHHSI WIIM OTCYTCTBUSA 3(PPEKTUBHBIX CPEICTB 3AIIUTHI (CM.
Georgia Makri and others v. Greece (dec.), no. 5977/03, 24 March 2005, and
Fairfield and Other, uut. BpIIIE).

161. Cyn 3ameuaeT, 4TO MPaBO rojioca U y4acTus B BBIOOpax MpeaycMOTPEHO
Crarbeit 3 Ilporokoma Nel; omHako, OHO HE SBJISETCS BCEOOBEMITIOIINM,
abcomroTHBIM (cM. Py v. France, no. 66289/01, § 46, ECHR 2005-1 — Bb1epKKH).
Cya TmoBTOpsIeT, 94TO OCHOBHBIC mpaBa 1Mo KOHBEHIMH, HampuMep, IpaBa IO
Cratee 8, mpHUHAIe)KAT K KaTErOpHH HelepenaBaeMbiX mpaB (cM. Thévenon v.
France (dec.), no. 2476/02, 28 deBpans 2006), 1 3aKIr04YaeT, 4TO MPABO T'0JIOCA,



KOTOpPOE TECHO CBSI3aHO C COOCTBEHHOCTHIO KOHKPETHON JMYHOCTHIO MO CBOEMY
CYIIECTBY, JOJHKHO OBITh BKIIOYCHO B JAHHYIO KATETOPHIO TIPaB.

162. DTo o03HayaeT, YTO 3aABUTEIM HUKOMM OOpa3oM HE CTpajaid OT
HeciocooHocT Wnpuca I'akueBa ronocoBaTh Ha IlapnameHTckuX BbIOOpax.
bonee Toro, oHu oOTKazanHCh MPOJEMOHCTPUPOBATH 3aKOHHOCTH HHTEPECOB,
KOTOpBIC MOTJM OBl JaTh WM MPaBO JKaloBaThcsi Ha HapymeHue Crateu 3
[Iporokona Nel or uMeHHM uX ChiHA (CM., IO KOHTpacty Marie-Louise Loyen and
Bruneel v. France, no. 55929/00, § 29, 5 urons 2005).

163. CnenoBarenbHo, Cyn HaXOJUT, YTO 3asBUTEIINA MPEACTABUIM TPEOYEMBIX
ocHoBanut 1o Crarbe 34 KoHBEHUHMH B OTHOILICHHUU MPEANOIATAEMOI0
Hapyumienus Crateu 3 IIpotokona Nel orHocutensHo Mapuca ["akueBa u 4To 3Ta
4acTh KaloObl JOJKHA OBITh TPU3HAHBI HECOBMECTHMOW ratione personae c
nonoxenussMu Kouenuuu B cBs3u co Crateeit 35 §§ 3 u 4.

IX. IPUMEHEHUE CTATbBbU 41 KOHBEHIINU

164. Cratbsa 41 KoHBeHIIUM YCTaHABIMBAET:

“Ecnu Cyn o0BsBIISIET, 4TO UMENIO MecTo HapyuieHne Konsenuuu wnu [IpoTokonos k Heil,
a BHyTpeHHee IpaBo Bricokoii JloroBapuBatomeiics CTOpPOHBI JIOITyCKaeT BO3MOXKHOCTb
JHUIIb YaCTUYHOTO YCTpPAaHEHUS IMOCIEACTBHH 5Toro Hapymenus, Cyxa, B ciydae
HEOOXOANMOCTH, TPUCYKIAET CIIPABEAIMBYIO KOMIIEHCAIIMIO OTEpIeBLIel CTOPOHE.”

A. Bo3menienue MaTepuajJbHOIo0 yiepoa

165. 3asButenu moTpedoBaNIM BO3MEIIECHH yiepda 3a moTepro 3apaboTKOB UX
ceiHa. OHM ykazanu, 4uto xots Wapuc ['akueB Obl1 6e3pabOTHHIM Ha MOMEHT
apecta, oH Mor Obl B OyayIieM HaiTh paboOTy W IOJydYaTh, IO KpalHel mepe,
MUHUMAJbHYIO 3apa0OTHYIO TIUIaTy M OKa3bIBaTh MOMAJEPKKY 3asSBUTEISIM.
[lepBrlii 1 BTOpOH 3asBUTENH 3alpOCHIIM KOMIEeHcauuto B pazmepe 310,639.45 u
354,765.33 poccuiickux pyonerr (coorBerctBeHHO 8,800 m 9,900 eBpo).
3asBuUTENN TaKKe MOTpeOOBaIM KOMIeHcanuio B pasmepe 147,113 poccuiickux
pyO6neii (coorBeTcTBeHHO 4,100 €BpO) 32 UX pa3pyLICHHBIHN JTOM.

166. IIpaBUTETHCTBO COUIIO ATH TPEOOBAHUS HEOOOCHOBAHHBIMH.

167. Cyn moBTOpsIET, UTO MEXIY YIIEpOOM, KOMIIEHCAITUIO KOTOPOTO TpeOyeT
3as1BUTEIIb, M HapylIeHueM KOHBEHIMM OJIKHA CYIIECTBOBATh YeTKasi IPUYMHHO-
CIIE/ICTBEHHAs! CBSI3b, W YTO B COOTBETCTBYIOIIMX CIy4yasiXx MOXET OBITh
3arpolIeHa KOMIIeHcanus 3a moTepio 3apadotkoB. Ognako Cyn He yOexaaer To,
YTO 3asiBUTENM, KOTOpHIE €llle HEe JOCTUTIN TEHCHOHHOTO BO3pPacTa, HMEIOT
KakHe-JIMO0 OCHOBAaHUS TPeOOBaTh CPENICTBA CyIIeCTBOBaHUS OT Mpuca ["akuesa.
bonee Toro, Cyn moguepkuBaeT, 4yTo 3asBUTEIN HUKOI/Ia paHee HE MOJHUMAIU
xanoOy, CBA3aHHYIO C YTBEPKIA€MbIM HapyIICHHEM IpaBa Ha MX COOCTBEHHOCTH,
M HE HaxXOAWT NMPUYMHHOWU CBA3U MexAy HapymeHusmu Crateend 2, 3, 5 u 13
KonBeHnnuu u ymepOoM, KOTOpbIA OBLT NMPUYMHEH 3asBUTENSIM B pe3yJIbTare
paspyuieHus ux aoma. Takum obpazom, Cya OTKIOHSET TpeOOBaHUS 3asBUTENCH
B 3TOU CBSI3H.



B. Bo3menenue MopaibHOTo Bpeaa

168. 3asButenu tpedoBanu npucyxaeHus 50,000 eBpo KaxaoMy B KadyecTBe
KOMIIEHCAIIMM MOPAJIbHOTO Bpela 3a CTPaJaHus, KOTOPHIM OHHU MOJIBEPIIIUCH B
pe3ynbTare MoTepy WX ChIHA, a TaKXkKe 0e3pa3Iuyusi, MPOSBICHHOTO BIACTSIMH B
OTHOIICHUU HUX.

169. ITIpaBUTETHCTBO MOCUUTAIIO TPEOYEMYIO CYMMY YpE3MEPHOM.

170. Cyn npusnan Hapymenue Crareid 2, 5 u 13 KoHBEHIMM B OTHOILLICHUH
ceiHa 3asBUTened. Camu 3asBUTENM OBbUTM TPU3HAHBI JKEPTBAMHU HApPYIICHUS
Crarbu 3 KonBenmuu. [loatomy Cyna npu3HaET, 4TO 3asBUTEISIM ObLI MPUYHWHEH
MOpaIbHBIA BpeJ, KOTOPBIA HE MOXET OBbITh KOMIICHCHPOBAH OJHUM JIHIIb
dakromM mnpusHaHHUS HapylieHud npaB. OH MPHUCYXKAAET NMEPBOMY U BTOPOMY
3asBuTeNsiM 35,000 eBpO COBMECTHO, TUTIOC JIFOObIE HAIOTH, TOJICKAIINE YIIIaTe
C ATON CyMMBI.

C. U3aepKku 1 pacxoabl

171. 3assuteneit B Cyne npeacrapisiia opranu3anus «lIpaBoBas nHuMaTuBa
no Poccum». CoTpynHMKHM O3TOH OpraHM3alMyd MPEJCTABUIN  TMEepeyYeHb
MMOHECEHHBIX U3JICPKEK U PACXO0JIOB, BKIIKOYAs MCCIeA0BaHus 10 cTaBke 50 eBpo B
4yac, COCTaBJICHUE IOPUIUYECKUX JOKYMEHTOB, MpeiacTaBieHHbIXx B Cya u B
Opranbl TOCYyJAapCTBEHHOW BJIacTH, MO cTaBke S50 €Bpo B 4ac i HOPUCTOB
«IIpaBoBoit wuHHIMATUBBE u 150 eBpo B uac s CTapliUuX COTPYAHUKOB
opranm3anuu. OHHM TakkKe TOTpeOOBaIM KOMIIGHCHUPOBATh pPAcXoJbl Ha
NepeBOAUMKa, MOATBEPKIEHHbIE CYETaMH, U aJMUHUCTPATUBHBIE PACXO/bI,
KOTOpble HE OBUIM TOJATBEPXKIACHBI HUKAKUMHU JToKyMeHTaMu. OOmias cymma
TpeOyeMOoro BO3MEIICHHUS PACXOJOB U U3JEPKEK B CBA3M C BEICHUEM Jeia
coctaBwia 9,131.30 espo.

172. IIpaBUTENbCTBO yKa3ajao Ha TO, TPEOOBAHUS O KOMIICHCAIIUU TIOMUCAIIN
MATh OPUCTOB, TPOE€ M3 KOTOPBIX HE YyKa3aHbl B JIOBEPEHHOCTSAX, BBIAAHHBIX
3aABUTCIISIMU.

173. Cyn oTMeuaer, 4TO JOBEPEHHOCTH, BhIIaHHBIE 3asBUTENsIMU «IIpaBoBOit
WHUIMATHBE», OBLIM TIOJIMUCAHBI TPEeMs IOpHcTaMu. TpeOoBaHUs 3asBHUTEICH O
CIIpaBEJIMBOM KOMIICHCAIIMM MOJANMMUCAIN MATh 4YeloBeK. MMeHa Tpex W3 HUX
yKa3aHbl B JJOBEPEHHOCTSIX, JBOE APYTHUX IOPUCTOB cOTpyAHHUYAIOT ¢ «lIpaBoBoit
uHULMaTUBOW». B Takmx obcrosrensctBax Cya HE HAXOAUT OCHOBAaHUU
COMHEBAThCSI B TOM, YTO MSATh IOPUCTOB, YKa3aHHBIX B TPEOOBAHMSX 3asBHUTEICH,
MPUHUMAJIM YYaCTHE B MOArOTOBKE 3aME€UaHHUIl OT UMEHU 3asiBUTEJIEH.

174. Cyny, BO-IEpBBIX, MPEACTOUT YCTAHOBUTH, JNEHCTBUTEIBHO JH HMEIH
MECTO Pacxolibl U U3JAEPKKH, YKa3aHHBIC 3asBUTEIISIMU, U BO-BTOPBIX, SIBJISIIUCH
U oHM HeoOXxoauMbIMu (cM. McCann and Others, nMrt. Bbiie, § 220).

175. IlpuHumasi BO BHUMaHUE TpeJCTaBieHHbIe cBeleHus, Cyl CUMTAeT 3TU
CTaBKM pa3yMHBIMH W OTPAXKAMOIMIMMU (DAKTHUECKHE PacXOibl, TOHECEHHBIC
MIPEICTABUTEISIMU 3asIBUTEICH.

176. Janee Cyn nAomKeH YyCTAaHOBUTH, JIEUCTBUTENIBHO JIM PacXoAbl H
W3JICPKKU, TIOHECEHHBIC B CBsI3U C BeneHueM jena B Cyje, ObUIM HEOOXOIMMBI.
Cyn oTMedaer, 4YTO JaHHOE JIe0 OBLJI0O OTHOCHUTENHHO CJIOXHBIM U TpPebOBajo



OTpeieNIeHHOM UCCIIe10BaTEIbCKON U MOITOTOBUTENbHOM paboThl. B TO ke Bpems
Cyn oTMeuaeT, 4To Mpe/ICTaBUTEINU 3asBUTeNIe B cooTBeTCTBUM cO Crarbeit 29 §
3 nepenanu B Cyz CBOM 3aMeUaHus 110 IPUEMIIEMOCTH U CYIIECTBY Jiea KaK OJIUH
Habop nokymeHTOB. Kpome Toro, B nene ObUIO HE3HAUUTEIHHOE KOJIUYECTBO
JIOKYMEHTOB, Tak Kak [IpaBUTeIbCTBO OTKa3aI0Ch MPEIOCTaBUTh OOJBIIYIO YacTh
MaTtepuanoB yrojoBHoro neina. Ilostomy Cyn comHeBaeTcs B TOM, YTO Ha
MOJITOTOBKY IOPUINYECKUX JOKYMEHTOB ObUIO HEOOXOAMMO TaK MHOI'O BPEMEHH,
KaK YTBEP)KJAI0T IIPEICTaBUTEIIH.

177. YuuTeiBasg JeTanu3aludi0 TpeOOBaHWM, IOJAAHHBIX 3asBUTEISAMH, U
CIpaBeUIMBOCTh OCHOBaHMM, Cyn npucyxnaer um 4500 eBpo, IJIIOC HAIOTU U
cOOpBI, €CIIM OHU HAYKCIIETCS HAa JaHHYI0 CYMMY, KOTOpBIE MOAJIeKAT yIIaTe Ha
cuet Oanka npeacraBuTeneii B Huaepnanaax, ykazaHHBIN 3asBUTEIISIMH.

D. BbimiaTa npoueHToB

178. Cyn cuuraer, 4To CyMMa MPOILEHTOB JOJIKHA PACCUUTHIBATHCS HA OCHOBE
MpeeIbHON MPOIICHTHOM cTaBKKU EBpormerickoro reHTpaabHOro 0aHKa, K KOTOPOH
cienyeT q0OaBUTh TPU MPOIEHTHBIX MMyHKTA.

10 O9TUM ITPUUYNHAM CY 1 EAUHOI'JTACHO

1. Ilpunumaem pewenue WCKIIOUUTh KaloOy U3 CIHCKAa CBOUX Jel B
cootBercTBUU co Cratheit 37 § 1 (a) KoHBeHITMM B 4aCTH, KacaromIelcs xKanoo
3asiBuTened Ha Hapymienue Ctatbu 14 KonBeHiuy;

2. Ilocmanosnsiem OOBEAVWHUTH BO3pakeHUs [IpaBUTENBCTBA OTHOCHTEIHHO
HEUCUEPHaHHs YTOJOBHBIX CpPEJCTB 3allUThl C PACCMOTPEHUEM Jiena IO
CYIIECTBY U OTKJIOHSET HX;

3. Obvsasnsem xanodwl Ha Hapymenue Crareit 2, 5 u 13 KonBeHiuu, a Taxke
xano0y o Crarbe 3 KOHBEHIIMH OTHOCUTEBHO MPEIOIAraeMoro XeCTOKOTO
oOpallleHus1 K TEepBOMY 3asBUTENI0 U AYUIEBHBIX CTpaJaHUil 3asBUTENCH
MPUEMJIEMBIMH, a OCTABIIYIOCS YaCTh JKaJI00bI HEMTPHEMIIEMOI;

4. Ilocmanoensem, 4TO HUMEET MeCTO HapyuieHue crtatbu 2 KoHBeHunu B
or”owmeHnun Mnpuca ['akuesa;

5. Ilocmanoensaem, uro uMmeeT Mecto HapyueHue Ctatbu 2 KOHBEHIIMM B 4acTH
HenpoBeAeHHs d(Q(HEKTHBHOTO pacCieIOBaHUsI OOCTOATENHCTB MCUC3HOBEHHS
Nnpuca I'akuesa u ero cMepty;

6. Ilocmanosnsiem, 4TO0O HUMEET MeCTO HapyuieHue ctatbu 3 KonBeHIuu B
OTHOIIEHUU >KECTOKOTO OOpalieHus K TEepBOMY 3asBUTENI0 CO CTOPOHBI
BOEHHOCITYXaIIHNX;

7. Ilocmanoensaem, 4TO HWMEET MECTO HapyuieHue crarbu 3 KoHBeHIMH B
OTHOIICHUM OTKa3a MpoBecTH H(PPEeKTHBHOE pacciepoBaHHe M0 (aKTy
YKECTOKOT0 00pallleHus K IepBOMY 3asBUTEIIIO;

8. Ilocmanoensem, 4T0 MMeEET MecTO HapyuieHue cratbu 3 KoHBeHIuu B
OTHOIIIEHUH TyIIEBHBIX NEPEKMUBAHUIN 3asIBUTEIEH;

9. Ilocmanosénsaem, 4TO HWMEET MeECTO HapylieHue ctarbu 5 KonBeHIuu B
otHomenun Unpuca I'akuesa;



10. Ilocmanosnsem, uto umeer mecto Hapyuienue Ctatbu 13 KoHBeHuuu B
yacTu npeanonaraeMbeix HapymeHuil Crateu 2 Konenmuu u Crateu 3
KoHBeHIIuU B OTHOIIEHUH 5KECTOKOT0 O0paleHHs K TIEPBOMY 3asIBUTEIIIO;

11. Ilocmanoensem, uyto He umeer Mecto HapyuieHue Crarbu 13 KonBeHuuu B
4yacTH MpeanonaraeMeix HapyueHuid Ctatbu 3 B CBSI3U C IPEANOJaraeMbIM
XKecTOKUM obpamenneM k Unpucy I'akuesy;

12. Ilocmanoensiem, 410 HET OCHOBAHMM OTIEIBHO paccMaTpUBaTh BOIIPOC O
HapymieHud Crtateu 13 KOHBEHIIMM B 4YacTU IPEAINONAracéMbIX HapYLICHUM
CraTpu 3 B 4aCTH IyUIEBHBIX MEPEKUBAHUN 3aIBUTEIICH;

13. Ilocmanoensem
(a) uro I'ocymapcTBO-OTBETYMK JOJKHO B TPEXMECSUYHBIM CPOK, HauWHas C
JIaThl, HAa KOTOPYO pemieHne Cya CTAaHET OKOHYATEIbHBIM B COOTBETCTBUU CO
Cratpeii 44 § 2 KoHBeHIIMY, BBITJIATUTD CJICTYIOIINE CYyMMBI:

(1) 35000 (TpuauaTh MATH THICAY) €BPO MEPBOMY M BTOPOMY 3asiBUTEIISIM
COBMECTHO B  KayecTBe  KOMIIGHCAI[MM  MOpPaJbHOTO  Bpea,
KOHBEPTHUPYEMbIE B DPOCCHHCKHE PYyOIM O Kypcy Ha JaTy BBIIUIATHI,
TUTIOC JIFOOBIE HAJIOTH, MOAJIeXKAIUe YIIIaTe ¢ ’TOW CyMMBI;
(ii1) 4,500 (deThipe THICAYU MATHCOT) €BPO B CUET BO3MEIICHUS U3IEPIKEK
U pacxo/oB, MOAJEXKallUe yIUlaTe Ha cyeT OaHKa MpelacTaBUTeNel B
Hunepnannax, mitoc m00ble HAIOTH, KOTOPBIE MOTYT MOJIEKATh yIUIaTe
3asIBUTEIISIMU;
(b) 4TO CcO MHS MUCTEUEHUs BBINICYKAa3aHHBIX TPEX MECSIEB O JAThl OIJIAThI
Ha O3HAYEHHBbIE CYMMBI OyJIyT HAYUCIATHCS MPOCThIE MPOIEHTHI B pa3Mmepe
NpeJeNbHON TPOLIEHTHOM cTaBKM EBpomenckoro neHTpanbHOro OaHka Ha
NEePUOJ HEYIUIATHI ITIOC TPU MPOLEHTHBIX ITyHKTA;

12. Omxnonsiem npyrue TpeOOBaHHS 3asSBUTENICH OTHOCHUTENIBHO CIPABEIIHMBOM

KOMIIEHCAIUH

CoBepilieHO Ha AaHIJIMHACKOM  $I3bIKE C  HANpaBJICHUEM MHCbMEHHOTO
yBenomiienust 23 amnpensa 2009 rona B coorBetcTtBUM ¢ [IpaBunmom 77 §§ 2 u 3
Pernamenta Cyna.

Cépen Hunbcen, Cekperaps Cexunu

Kpucroc Po3zakuc, IIpe3unent



