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IIo neay bazopkuna nporus Poccun,
Espomneiickuii Cyn no IIpaBam YUenoseka (IlepBas Cekuust) Ha 3acenanuu [lanatel B
CJIEYIOILEM COCTaBE:
I'-na K.JI. PO3AKUCA, Ilpe3uoenma,
I-u JLJIOYKAWJIECA,
[-xu ®@. TAJIKUEHC,
I'-e II.JIOPEH3EHA,
['-xu H.BAJIDKNY,
I'-na A. KOBJIEPA,
I-xu E. CTAMHEP, cyoeti,
u ['-na C. HUEJIbCEHA, Cexpemaps Omoena,
[TpoBens oOcyskaeHNe MPH 3aKPBITHIX ABepsix 6 utoinst 2006 roxa,
BelHOCHT crienytoliee MOCTAaHOBJIEHHUE, IPUHATOE B YKa3aHHBIN BBIILIE ACHb.

[TPOLIEJTYPA

1. Jleno ocHoBano Ha >xaimobe (Ne69481/01) mpotuB Poccuiickori denepanuu,
nonanHoil B Cyn no Craree 34 KonBenuuu o 3amure IIpaB YUenoBexka u OCHOBHBIX
CBoOon («KouBenmum») rpaxknankoir Poccum ®arumoit CepreeBHoi bazopkuHoii
(«3asgButenbaunay) 11 anpens 2001 roxa.

2. 3asBuTeNIbHUIIA, KOTOpPOW ObUIa OKa3aHa IOpUAWYECKas TIOMOIIb, Oblia
npencraniena B Cyne ropuctramu HKO «IIpaBoBas Muunmatusa mo Poccum» («SRJ»),
HEIPaBUTEILCTBEHHON OpraHmu3aiuei, Oasupytromelics B Hupepinangax ¥ WMeEOIICH
npezacraButenseTBO B Poccun. Poccuiickoe IpaBurensctBo («IIpaButenbeTBo») ObLIO
npeacTaBieHo cBouM I-HOM JlanreBwiM, [IpencraBurenem Poccuiickoit ®denepannu B
Espomneiickom Cyae no IIpaBam Yenosexka.

3. 3asBuUTenbHHUIIA YyTBEpXkAajla, 4YTO €€ CBhIH «HCuYe3» TI0cie 3ajiepKaHus
poccuiickumu BoeHHocayxamumu B ¢espane 2000 roga B Yeune. OHa cocnanach Ha
Crateu 2, 3, 5, 6, 8, 13, 34 u 38 KonBeHnmu.

4. Xanoba 6puta nepenana Ha paccmotpenue [lepsoit Cexiun Cyna (ITpaBuio 52 § 1
Pernamenta Cyna). B na3Bannoit Cekuuu miis paccmorpenus nena (Crartes 27 § 1
Konsenuun) 6si1a chopmuponana Ilanara B coorBerctBuu ¢ [Ipasumom 26 § 1.

5. 1 Hos6pss 2004 roma Cyn m3menun coctaB Cekuuit (IlpaBmiio 25 § 1), onnako
JaHHOe Jeno octajnock B [lanare, cpopmupoBanHoit B pamkax ObiBuiei [lepBoit Cekiuu.

6. Pemmennem ot 15 centsaops 2005 rona Cyn oOBABIII Kano0y MPUEMIIEMOH.

7. 3agButenpHuna u [IpaBUTENbCTBO MPEACTABWIN PsIi MUCBMEHHBIX KOMMEHTApHEB
u xonararcts ([IpaBmmo 59 § 1).

8. Caymanue nena npoxonawio myonuyHo B JBopue IIpa Uenoseka B CtpacOypre 8
nekabps 2005 roxa (IIpasumo 59 § 3).

[Iepen Cynom npencranu:

(a) ot IIpaBuTenncTBa
I'-u JIAOTEB, IIpencraBurens Poccuiickoit @enepanuu B EBponeiickom Cyze no
IIpaBam Yenoseka, Aeenm,

I'-u BEPECTHEB, I'-1 JIEBATKO, Cogsemnuxu,
I'-xa CAIIPBIKUHA, Cosemnuk;

(b) ot 3asBUTEILHULIBI
I'-u COJIBAHT, Jupexmop SRJI,

I'-1 HUKOJIAEB, I'-3xa CTPRUCTAHY, ['-3xa EXXOBA, Cosemnuxu.



Cyn 3aciyman obpamenus r-ua ConBanra, r-Ha Hukonaesa, r-xu CTpIiCTSHy U T-
K1 EXOBOW OT MMEHM 3asBHUTENBHULBI M r-Ha JlanrteBa m r-Ha JIeBATKO OT MMEHHU
[IpaBurenscrBa.

DAKTbBI

I. OBCTOATEJIbCTBA AEJIA

9. asButensHUNAa poawiack B 1938 romy u mpoxkuBaeT B mocenke KapaOynak,
WNurymerns. JlanHas xanoba Takke MojaHa OT UMEHU ChIHA 3asBUTEIBHUIIBI, XaJKu-
Mypara SAnnuesa, 1975 r.p.

A. PakTbI

10. ®dakTuyeckue OOCTOSATENHCTBA MCUE3HOBEHUS ChIHA 3asBUTEIBHUIIBI YACTHYHO
ocrnapuBanuch cropoHamu. llpuHnmas »sto Bo BHuMManue, Cyn 3ampocun Yy
[IpaButenbctBa B MONMHOM 00OBEME KOMMHM MAaTepHalloB  yroJIOBHOTO  Jiefa,
BO30YKJIEHHOTO B CBSI3M C MCUe3HOBEHHEM Xaku-Mypara SInnuesa.

11. 3ame4yaHusi CTOPOH OTHOCUTENBHO (PAKTUYECKUX OOCTOSTENILCTB 3aJI€p’KaHusl U
VICUE3HOBEHHUS ChIHA 3asBUTEIIBLHULIBI U ITOCJIEIYIOIIETO PACCIICJOBAHNS U3JI0KEHBI HIKE
B Paznenax 1 u 2. Onucanue npenacrasieHHbix B Cya MaTepuanoB cogepxutcs B Yactu
B.

1. O6cmoamenvcmea ucue3no6eHUA ColHA 3aAaeumeibHUY bl

12. CobiH 3asgBUTEnbHULBI, Xamku-MypaT AcnanOexoBuy SunueB poamics 27
arycra 1975 roma. [lo aBrycta 1999 roma oH Obl1 cTyJIeHTOM MOCKOBCKOIO
rOCyapCTBEHHOI'O COLIMOJIOTUYECKOTO Y HUBEPCUTETA. 3asiBUTEIbHUIA YTBEPIKIAET, UTO
OH TIpeKpaTui y4eOy B yHHUBepcutTeTe B aBrycre 1999 rona, 3a oauH 1o 10 OKOHYAHUS
nporpaMMbl 00ydeHusi. OMH U3 COKYPCHHMKOB €€ ChlHA CKa3al el O TOM, YTo, CKopee
BCETO, €€ ChIH moexan B . ['po3nbiii, Ueuns. 3asBUTENbHUIIA TIOJIATACT, YTO OH XOTEIN
HaliTM CBOETr0 OTLA, KOTOPBIM, MO BCEH BUIMMOCTH, yexanl Tyaa. OHa HHUYEro He
cIBIIaNa 0 CBoeM ChiHe ¢ aBrycrta 1999 rona.

13. Ocenbto 1999 rona B Yeune Hauanmuch OoeBble cTONKHOBeHUs. [locie 3axBara
I'po3noro ¢denepanpHpiMu BOiicKaMu B KOHLE siHBapsi - Hayane ¢epans 2000 roxaa
Oosblasi rpymnmna Ye4eHCKMX OOEBHMKOB YyIIUIa W3 rOpojia MU HalmpaBWIIACh Ha OTro-3amaj
UYeunu B cropony rop. Ha cBoem myTtu 60€BUKH, a TakKe Apyrue JIMLA, YXOIUBIINE U3
ropojla BMECTE C HMMH, LIUIM IO PSAYy 3aMUHUPOBAaHHBIX MecT. B pesynbrare MHOrue
NOCTpa/iaiy, MOJYy4YUB, B TOM 4YHCIIe, PAaHEHMs CTyIHEH M HOr B IiesioM. MHorue us
paHEHBIX HAaXOAMJIMCh Ha JIedeHHH B OosbHMLE cena AnxaH-Kana (Takke M3BECTHOTO
nojx Ha3BaHueM EpmonoBka), koTopoe ObLIO 3aXBau€HO POCCUNCKUMU BOWCKaMH B
nepsbie 1HU (eBpains 2000 roga.

14. 2 deBpans 2000 rona 3assBUTEIBHUIIA YBHJIEIA CBOETO ChIHA B TEJIEBU3MOHHOU
nporpaMme HOBOCTEH, B KOTOpPOM ToBopmiioch O 3axBaTe AmnxaH-Kanbl poccuiickumu
Boiickamu. Ha Hem Opima kamy¢mspkHas yHudopma, M €ro AompamiuBail oQuiep
POCCUICKOM apMHUH, Ha KOTOPOM TaKke Obliia KamyQuispKkHas opMa 01K IbI.

15. 3asBUTENbHUIIE TO3/IHEEC YJAJOCh TMOJYYUTh TOJHYK KOMHIO JaHHOU
BUJICO3AMKCH, CIIETaHHON KypHamuctom i Tenekomnanuii HTB (HesaBucumoe
Tenesunenue Poccun) m CNN, u kortopelii Bomen B ceno AnxaH-Kama Bmecte ¢
(denepanbHbIMU BoMickamu. Komust TaHHOM BHIE03aMMCH U paclieyaTka OTPaXEHHOTO Ha
Hell nonpoca OblTK IpeocTaBeHbl 3asBUTeNbHULEH B EBponeiickuit Cyn.



16 Ha BHUICO3AIIMCU CBIH 3asdBUTCIIBHUIIBI BUACH CTOJMIIUM BO3JIC aBT06yca C
paHeHbIMU. ABTOOYC OKPYKE€H POCCHMCKHMHU COJIIaTaMH, W3 HETO BBIBOIAT PAHEHBIX.
[Ipoxoasuuii congaT TOJIKAET ChIHA 3asABUTENBHUIBI B MPaBYyI0 HOTy. TOT B3/IparuBaeT
ot 60omu. OH TOBOPHUT THXO, €ro ToJioc eaBa ciblmieH. Oduiep, JOMpaNTuBaAOIINKA €To,
TOBOPHUT C HUM J>KECTKHM TrojiocoM. Hike MpHBOIUTCS MEepeBOj HauOoJee 3HAYUMBIX
yacTeu nomnpoca:

«Odunep: IMosepuu auwo (ko mue)! Xopomro nosepau. Kto Tb1?
3aJepaaHHBIA YTO-TO OTBEYAET, HO €TO CJIOB HE CIIBIIIHO.

Oduuep: Yro Tb! ckazan? M3 Uarymerun? -/ 3anepikaHHbId roBopUT uTo-TO 0 Haspann/ - U3
Hazpauu? I'ne to1 sxuBews B Hazpanu?
Hpyroii BOEHHBIN CTOSALINI pSAIOM MPUKA3BIBAET 3aA€PKAHHOMY: PyKU BBIHYTh U3 KapMaHOB!

...Odunep BBIHUMaeT 4YTO-TO W3 KapMaHa KaMy(DUDKHOM KypTKH 3aJ€pXKaHHOTO - IOKYMEHTEI,
YIOCTOBEPSIOIINE TUIHOCTh M IIPOBEPSET UX, 3aaBast BOMPOChl. OTBETOB MPAKTUYECKH HE CIIBIIITHO.

Odunep: Kak tBost hpammnmus? Ms 1 oTaecTBO?
3anepxannbrit: S poguics 27 asrycta 1975 rona.

Hpyroit oduiep: Anekcanap AHAPECBHY, HAM HAI0 KOHBOW MOAroTOBUTh. Ham Hamo 3abpath Tyna
BCe TpH aBTOOYyCA.

Odunep O6epeT YTo-TO U3 MaIEHHKOTO KOXKaHOTO KapMalllka, 3aBepHYyTOE B LEI0(aH, U3 JOKYMEHTOB
3aJiep>)kaHHOro (1o Bced BHJIMMOCTH, KOMIIAc), IOKa3blBaeT €ro Komy-to: O, cmorpu! Hacrosmmii
00y4YeHHBI 00eBUK!

OH KJajeT npeaMeT Ha3aj B KapMalleK 1 3aBOpadynBacT B LEJUTO(aH.
Hpyroii opumep crparmmBaet: [ 1e TH OCTaBIII CBOE OpyXue?

3anepKaHHBIA, IIOKa3blBasi B CTOPOHY TOJIOBOH: MO€ OpyXHEe TaM...(TOBOPHUT YTO-TO O
3aMUHUPOBAHHOM TIOJIE).

Bropoii oduriep moBTOpseT: HA MHHHOM TT0JIe?

....Odurep, mokaspiBas Ha ero Kamy(UIDKHYIO KypTKy: - Y Kakoro cojjgara Tel ee 3abpan? Y
(dbenepansHOro conmara? Y cBoero congara’?

3ajiep>kaHHBIA TOBOPUT YTO-TO O TOM, YTO eMy ee Aaiu. OH rOBOPHUT 4TO-TO O «OOpHOE MPOTUBY.

Oduuep: bopnba nmpotus koro? bopsba npoTuB Takux Jitoaen kak 3xech? [louemy ThI cloaa npuexan?
JIromu ymuparoT n3-3a tebs!

3anep>xkannblil: 13-3a meHs?
Odwumnep: Koneuno!
3anepxaHHbIA: JIFoqu yMUpaIoT...

Odmunep: YBeante ero, K 4epTy, IPUKOHYHUTE €ro, AEPbEMO, - BOT M BECh NPHKa3. YBEANUTE €T0, 4epT
mobepu. JlaBaii, naBaii, naBaii, nenaii, yBeau ero, IPUKOHYH, IPUCTPEIHN K 9EPTYy...

3a7iepsKaHHOTO YBOJST ABOE COJATY.

17. Ha Buzmeo3ammcu Takke TMOKa3bIBACTCS POCCHIICKOE BOSHHOE O0OpYHOBaHHE U
Ipyrue paHeHble 3aaep>kanHbie. OHU BBIBEICHBI U3 aBTOOyCa WM OCTAIOTCA Ha yIUIE, Y
MHOTHX HOTH M CTYITHH OOEpHYTHI B OMHTHI WM meutodad. Ha TuieHke Takke uMeeTcs
UHTEPBbIO C XKUTEIsIMH cena AnxaH-Kama, KoTopele TOBOPSAT O TOM, YTO 3a JI€Hb 10
3TOTO CEJIO MOABEPTIIOCH APTUIUIEPUUCKOMY 00CTpey.

18. Kypnanmucr xkomnanuum CNN, CHSABIIMM Ha BUIAEO AAHHBIA JIONPOC, MO3JHEE
HABECTWJI 3asSBUTEIIBHUIYY B VHTYIIETUM W OMO3HAN JOIPAIIUBAIOIIETO OpuUIlepa Kak
reHepani-rnojkoBHuKa Anekcanapa bapanosa.



2. Paccneoosanue ucuesnosernusn

19. VBuzgeB cBoero cemlHa B mporpamme HoBocTedl 2 ¢espans 2000 roaa,
3asIBUTEJIPHULIA HE3aMENJIUTENIBHO Havdana ero mnoucku. C Tex caMbIX IOp OHA HE
MOJy4Yalia O HeM HUKAKUX U3BECTHIA.

20. 3asBUTENBHUIIA [10/1aBAJIa MHOTOYHUCIICHHBIE 5KaJ00bI B TPOKYPATYPhl PA3TUUHBIX
ypoBHeMW, B MuHucrepctBo BayTpennux Jlem wu  Munucrepctso  FOctumum,
CrnenuansHomy IlpencraBurento Ilpesunenta PO mo obecreueHuto mpaB U CBOOOS
yesioBeka Ha Tepputopun YeueHnckoit PecryOnuku, u 1.1. OHa Takke JUYHO MOCETUIIA
CH30 u tropeMbl B Yeune, a Takke B Apyrux peruonax CesepHoro Kaskasa.

21. ITpaBo3ammTHas HEMPABUTEILCTBEHHAsI opranu3anusa XeomMan Paiitc Boty u I11]
«Memopuan», a takke [naBa muccun OBCE B UYeuHe HampaBisiad OT HMMEHHU
3asiBUTENIHULIBI  3alIpOCHl B pa3IMYHbIE TOCYJIApPCTBEHHbIE OpraHbl C MPOCHOOit
IPEOCTaBUTh HH(POPMALIHIO O €€ ChIHE.

22. 3agBUTENbHUIA TOJy4YWIa OYEHb HE3HAUUTEIbHOE KOJIMYECTBO HMEOIIEH
3HayeHue MH(QOpMaIMK O XOJAE paccileJoBaHUS MCYe3HOBEeHUS ee cbiHa. OHa
HEOJHOKPATHO MOJIy4aJla KOIHWH MHACEM W3 Pa3IMYHbIX MHCTAHLHW, B COOTBETCTBUU C
KOTOPBIMHM €€ JKaloObl HAIpPaBISUIUCh HA PACCMOTPEHHE B BOEHHYIO MPOKYpaTypy
CeBepoKaBKa3CKOTO BOEHHOI'O OKpyra, B I'pO3HEHCKYI0 pallOHHYIO MPOKypaTypy U B
BOCHHYIO IIPOKYpaTypy BoiickoBoii yactu (B/4) 20102.

23. 18 asrycra 2000 roma I'maBHOoe VYmnpasnenue mno Mcnonnenuro Hakazanuit
Munucrepcera Octuiun PO, I'YUH, npornHdopMupoBaio 3asBUTEIBHUILY O TOM, YTO
€€ CbIH HE COJIEP’KUTCS HU B OJIHOM U3 TiopeM Ha Tepputopuu Poccuu. 3asBuTenbHuLe
ObUIO MpeI0KEeHO 00paTuThesi B Munucrepctso Buyrpennux Jlen PO.

24. 1 wmos6ps 2000 roma CnemmansHbiii [lpeactaButens Ilpesuwaenta PO mo
o0ecrieyeHUI0 TpaB U CBOOOJA uenoBeKka Ha Teppuropuu YedeHnckoil PecmyOmuku
Hanpasun orBeT [naBe muccun OBCE B YeuHe, B COOTBETCTBUU C KOTOPBHIM CbIH
3asBUTENBHUIBI ObLT yKa3zaH Moja HomepoMm 363 B CHUCKE NponaBIIuX Oe3 BeCTH,
COCTaBJICHHOM TI0 3ampocy Tpaxaan oducom CnemuansHoro IlpeacraBurens.
[Tonmyuennsiii oducom IlpencraBurenss 3ampoc O MNPeIOCTaBICHUU HH(POpMAIUU
OTHOCHUTEJIbHO MECTOHAXO0K/IEHUs T-Ha SIHueBa ObUT NepenpaBiieH sl paCCMOTPEHUS B
I'enepanbhyto Ipokyparypy Poccun 1 Hosi6pst 2000 roaa.

25. 24 nos6ps 2000 rona BoeHHBIM mpokypop B/4 20102 B Xankane, riaBHOU
BOCHHOM 0a3e poccuiickux (enepaiabHbIX cuil B UeuHe, BEpHYI Kano0y 3asBUTEIbHULIBI
B ['posnenckuit POBJ] ¢ HampaBieHueM KONMHM OTBETa 3asBUTEIbHHIE. B mnucbMme
YKa3bIBaJIOCh, YTO HE MMEETCS MPUYMH JUIs MOAAYM yKa3aHHOH jkajo0bl B BOEHHYIO
IPOKYpaTypy, Tak Kak «IpujiaraeMble MaTepualibl HE CMOIJIM J0Ka3aTh (akT ydacTus
BOCHHOCIYAIllUX B MICUE3HOBEHUU CbIHA 3aBUTEIbHULIBIY.

26. 30 HOs0pst 2000 roma BoeHHBIH mMpokypop B/4 20102 nampasmnm otBer I11]
«Memopuam». B HeM roBopmiioCh, YTO B pe3yJbTaTe INPOBEACHHON NPOBEPKU HX
oOpamieHnii, OBUIO yCTAHOBIIEHO, YTO «HE ObUTIO OOHapykeHO Tpymna SHaueBa, W W3
MaTepHalioB, OTPAKEHHBIX HA BUJEOIUICHKE HE CIEIYeT, YTO OH ObUl yOUT, Tak Kak Ha
BUJICO HE CONIEPXKUTCA Takas MHpopManus». B pesynprare, ObUIO IPUHATO pemieHne oo
OTKa3e B BO30YXXJEHHH YTOJOBHOTO Jena, B cOOTBeTCTBUU co cT. 5 u.l VIIK P®, B
CBSI3M C OTCYTCTBHEM COOBITHS MpecTymiieHus. B anamornyHoM otBere «Memopuany»
ot 30 mexabps 2000 roga TOT e camblif BOGHHBIA MPOKYPOpP yKazaj, 4TO HE UMEeTCs
OCHOBAHUM Ul BBIBOJOB O TOM, YTO BOEHHOCIY’KalllM€ HECYT OTBETCTBEHHOCTb 3a
NEICTBYS, 3allCUYaTIICHHBIE Ha BUJICOIIICHKE.

27. 8 nmexkabps 2000 roma mpokyparypa  Yeuenckoi  PecmyOnuku
npouHpopmupoBana CnenuansHoro [Ipeacrasurens [Ipesunenta PO no obecneuenuto
npaB U cBOOOJ uenoBeka Ha Teppuropun YeueHckoil Pecriybiuku o mporpecce B xone
pacciieloBaHHus HEKOTOPBIX YroJoBHbIX nen. Cpeau mpoyero, B IMHUCBME COJEPKanach
CCBUIKA Ha BHUJACOIUICHKY, «Ha KOTOpOH oduuep ¢eaepalbHbIX CHII TNPHUKA3bIBACT



Ka3HUTh paHeHoro OoeBuka. [locieqHuil ObLT OMO3HAH POJCTBEHHHKAMHU Kak SIHIMEB
X.C. VYka3zaHHas BHJIeOIJIEHKa Obljla HaNpaBjieHa BOEHHOMY Ipokypopy B/4 20102 s
MIPOBEPKH U paccieoBaHusi B cOOTBeTCTBUU €O cT. 109 VIIK POy,

28. 18 nexabpsa 2000 roma mockoBckuil opuc opranmzauuu XpioMan Paiitc Botu
Hanpasui nucbMo I'enepanbsHoMy IIpokypopy P®, B KOTOpoM M3narajuck CleayroIIne
BOMPOCHI:

«1) Bputo 111 BO30YXK/I€HO YTrOJIOBHOE JIeNo 10 GakTy ucye3HOBeHUs SIHaueBa?
2) Bblna 1 ycTaHOBIICHA JIMYHOCTH AOTIPAIIMBABIIETo €ro oduuepa?
3) Bbun i odpuuep ponpormrex? Eciu Her, To nouemy?
4) Bb110 11 yCTAaHOBJICHO MECTOHAXO0K/IeHHE SIHIMeBa, U B YaCTHOCTH, KHB JIU OH?

5) bbU10 M NpeaBsBICHO OOBUHEHHE B CBS3U C «UCYC3HOBCHUEM» STHIHMEBa JONMpaIlMBaBIIEMy €ro
odumepy?

B ciydae He BO30Y)XICHHUS YTOJIOBHOTO Jena MO (PaKTy «HMCUE3HOBEHMS» M ypHOTO OOpAaIIEeHUs C
SuaueBbIM, pocuM Bac Bo30yAnTh COOTBETCTBYIOIIEE YTOIOBHOE JIENION.

29. 29 nexabps 2000 roma wm 24 suBaps 2001 roma BOCHHAs TMPOKypaTypa
CeBepoKaBKa3CKOTO BOCHHOTO OKpyra MpouH(OpMHpOBalia 3asgBUTEINBHUIY U
opranm3anuio XbeoMan Paiitc BoTd 0 ToM, 9TO WX >KanoObl ObUTM HAIPaBJICHBI IS
paccMOTpEeHUs B BOGHHYIO MPOKypaTypy B/4 20102.

30. B ¢despane 2001 roma nBoe myxuuH, T-H U. u r-H b. manm cBugerenbckue
noka3anus rinaBe Kapabymnakckoro POBJI. B nux onu noscuuiu, yto 2 ¢gespans 2000
rona Xamku-Mypar AnaueB Obul 3amepxaH B cene Auxan-Kanma poccuiickumu
(denepanbHbIMU CHIIaMU. JlaHHBIE UMU TOKa3aHUs HE conepskanu aapecoB U. u b. u He
OOBSICHSUTH, KAKUM 00pa30M UM CTaJIO M3BECTHO O 3aJiepkaHuu SIHueBa.

31. 13 depans 2001 roma mpokypop YUeunu HampaBuwia NMucbMo B Memopual, B
KOTOPOM OH TMOATBEPAMII MOJTYyUYE€HUE BUACOIUICHKH C 3alHUChI0 Jompoca Xamku-Myparta
SAnnueBa. JlanHas BuIeomieHKa ObUla HampaBji€Ha UM B BOCHHYIO MPOKYypaTypy B/d4
20102 nns npoBeaeHMsl pacciieJOBaHMsL.

32. 13 u 27 depans 2001 roma BoeHHBIN Tpokypop B/4 20102 HampaBui Bce
JabHENIINe 3anpockl 11 paccMoTpenus B ['poznenckuii POB/I.

33. 16 mas 2001 roga opranmzamust Xstoman Paiitc Botu oOpaTmiiace ¢ muCbMOM B
BOCHHYIO TIPOKypaTypy CeBepoKaBKa3CKOTO BOSHHOTO OKpyTra ¢ MpOCchOOi OTMEHHUTH
MOCTAaHOBJICHHE BOSHHOTO MPpoKypopa B/4 20102 006 oTka3e B BO30OYKICHHH yTOJIOBHOTO
nena. B muceMe cojieprkanach CChUIKA Ha BHIC03AIUCh M HA (DAKT TOTO, UTO C T€X CAMBIX
nop SAnauena He BUIEH, T.¢. ¢ Hadana pespass 2000 roga. [TuceMo uznaraio emie oaay
npock0y 00 YCTAaHOBIIGHWW JIMYHOCTEH W TPOBEJACHUU JOMPOCOB OQUIEPOB,
M300paKCHHBIX Ha BUIeOTUIeHKe. B oTBeT, B mucbme ot 31 mas 2001 romxa, mpokyparypa
coo0umia o ToMm, 4yTo OyJeT npoBeaeHa npoBepka. 22 uwoHs 2001 roga mpokyparypa
npouHpopmupoana Xptoman Paiitc BoTu 0 Tom, 4TO BCe MaTepuasbl yrOJIOBHOTO Jena
Obutn HanpasiieHsl B I'posnenckuit POB/I.

34. 14 wrona 2001 roma ciemoBaTeiab MPOKypaTtypsl UedHH BO3OYAMII YTOJIOBHOE
neno Nel9112 no daxry noxumenus Xamku-Mypata Saauesa, 1975 rona poxaeHus,
Hen3BecTHRIMH JuiiaMu B ¢eBpane 2000 roma B cene Amnxan-Kama. [leno Owiio
BO30Y>K/ICHO IO MPU3HAKAM COCTaBa MPECTYIUICHUS, IPeaycCMOTpeHHOro cT. 126 u.2. YK
P® (moxwuienue).

35. 17 asrycra 2001 roma Xbtoman Paiirc BoTu BHOBBH HampaBuia IUCBMO
I'maBaomy Boennomy IIpokypopy P®. 4 centsa6ps 2001 roma I'maBublii BoeHHBIIM
[Ipoxypop HampaBui OTBET, B COOTBETCTBUU C KOTOPBHIM PACCIICIOBAHUE YTOJIOBHOTO
JieNla  TPOBOAMIIOCH MECTHOM mpokypaTypoit B YeuHe, KoTopas MHpoUH(OPMHUPYET
3aMHTEPECOBAHHBIE CTOPOHBI O MIPOTPECCE B XOJIE PACCICTOBAHUS.

36. 3asBuTenbHUIIA yTBEpKaaeT, uro B jekabpe 2001 roma B ee AOM MPHILIA
HECKOJIbKO YEJIOBEK M CKa3alld € 0 TOM, YTO OHHU MPOBOASAT Mepenuch HaceneHus. OHu



3a7laBAJIA € U €€ COCEHsIM BOIPOCHI O ChIHE, U O TOM, BEPHYJICS JU OH JoMoM. Ha
CIIETyIOIIMIA JI€Hb OHM BEpPHYJHUCh U CKa3aJld €, 4TO OHU OBLIM M3 MPOKYpaTypsl T.
KapaOynak, ¥ 4T0 UMH MOJyYEHBI U3 MPOKYpaTypbl YeUHH JOKYMEHTHI OTHOCHUTEIHHO
HCYE3HOBEHMsI €€ ChIHA. 3asBUTEIbHUIIA OATBEPIMIA, UTO €€ ChIH Mpomnai 0e3 BECTH, U
4TO y Hee He ObLJIO O HEM HUKAaKUX U3BECTUH.

37. 23 oxkta6ps 2002 roma SRIJI mompocuna mpokypopa YedHu mNperoCTaBUTH
UHPOPMALIMIO O XOJI€ PACCIIEAOBAaHUS YTOJOBHOIO Jiefia, BO30Y>KAEHHOro Mo (akTy
«HMCUYE3HOBEHUS» U BO3MOXHOro youiictBa SIHnueBa. OTBeTa Ha 3ampoc MpeaoCTaBIeHO
He ObLIIO.

38. 20 mexabps 2002 roma SRIJI momana aHamoruyHbI 3ampoc B ['eHepanbHYIO
[Ipokypatypy P®. 4 despans 2003 rona I'enepanshas [IpokypaTypa HampaBuiia OTBET,
B COOTBETCTBMM C KOTOpbIM 3ampoc SRIJI Obl1 HampaBiieH I pacCMOTPEHHs B
VYupasnenue I'enepanbnoii [Ipokyparypst P® no HOxxnomy ®enepansHoMy okpyry. B
mapte 2003 roma ykazaHHas npoxkyparypa npouHdopmupobaia SRJI o ToM, 4TO TaHHBII
3arpoc Nepeiad Ha pacCMOTPEHUE B NIPOKypaTypy YeuHu.

39. 15 ampens 2003 roga SRJI ob6patuinach ¢ NIMCbMOM B BOEHHYIO POKYpaTypy B/4
20102, B KOTOPOM MOIpOCHIa, cociaBirch Ha nmucbMo oT 30 Hos6ps 2000 roxa,
IPEOCTaBUTh UM KOIMIO MTOCTAHOBJIEHMSI 00 OTKa3e B BO30Y)K/IEHUHU YTOJOBHOTO Jena
0 3asBJICHUIO 3asBUTEJIBHULIBI O BO3MOXXHOM yOwuiictBe ee chiHa. B mrone 2003 rona
BOCHHBIH MpoKypop B/4 20102 HampaBuJl OTBET, B COOTBETCTBHUM C KOTOPBIM BCE
JIOKYMEHTBbI, UMEIOIIEe OTHOLICHHE K JaHHOMY JieNy, ObLIM HanpasieHsl B [ po3HeHCKui
BOB/I 24 nos6pst 2000 rona.

40. 7 nexabpss 2003 roga crnemoBaTenb ['pO3HEHCKOM palOHHOW INPOKYpaTyphl
npouH(GOPMUPOBANl 3asBUTEIBHUILY O TOM, YTO paccielOBaHHWE YTOJOBHOTO [ela
Nel9112 O6buto Bo30OHOBIEHO 6 nexadbps 2003 roma. 6 ¢epans 2004 roxpa
3asiBUTENbHULA ObUIa MPOMH(MOPMHUPOBAHA BBIIIEYKA3aHHOM MPOKYpaTypoill O TOM, YTO
paccieoBaHHE IO ey ObUIO IPHUOCTAHOBIEHO B CBSI3W C HE YCTAHOBJICHHEM
[OJIO3PEBAEMBIX B COBEpIIEHUHM  IPECTYIUICHUS. 3asBuTenbHULIA  ObLIa
nporH(pOpPMUPOBaHA O BO3MOXKHOCTH OO0XKaJOBAaHUS JIaHHOTO IPOLECCYaIbHOI0
pelieHus.

41. 3asBurenbHuna yreepxkaaer, uro 30 mapra 2004 roga B ee nom B KapaOynake
MPULUIM JBa 4YeJOBEeKa W3 ['pO3HEHCKOW paillOHHOW MNpPOKYpaTypbl, KOTOPbIE BHOBb
JIOTIPOCHUIIN €€ O TMpOIaBIIeM 0e3 BECTU ChbIHE U JIPYI'HX WiIeHaX CeMbU. 3asBUTENbHUIIA
IpeIoCTaBUila UM OIMCAaHUE ChlHA M MOSCHWIA, YTO y Hee Oosbiie HeT (oTorpaduii
CBbIHA, TaK KaK J0 3TOr0 €H MPUIIOCh MPEAOCTaBUTh UX B PA3JINYHBIE FOCYAAPCTBEHHBIE
Oprasbl, B TOM YHCJ€, B IPOKYpaTypy. 3asBUTEIbHULIA MOKCAIA IPOTOKOI JI0Mpoca.

42. 3asgBUTENIBHMLIA CCBUIAETCS Ha JOKJIaja opraHuzaumu XeooMmaH Paiitc Bory,
onyOnukoBanHbli B MapTe 2001 roma: «['ps3Has BOWHA: WCYE3HOBEHWS, IBITKH U
BHeCy/IeOHbIE pacupaBbl», B KOTOPOM H3jaranack ucropust Xamku-Mypara SIHauesa u
€ro «HMCYE3HOBEHHUE)» MOCe 3aJepKaHHsI POCCUICKUMH BOEHHOCITYKaIIMH.

43.B HosOpe 2003 roma xamoba Oblma KoMMyHHIMpoBaHa Poccuiickomy
[IpaBurenscTBy. Hapsany ¢ kommyHukanuei sxanoosl, Cyn 3anpocun y IIpaButenscTBa
KOIIMI0 MarepuanoB yroyoBHoro aena Nel9112. B mapre 2004 roma IIpaBurensctBo
npeacraBwio 80 crpanur; u3 noutu 200 ctpanuir matepuanoB nena. Cya IBaXKIbl
NOBTOPSUI CBOM  3alpoC O IPEJOCTABJIECHUU  OCTABIIUXCS  JOKYMEHTOB, HO
[IpaBuTenbcTBO OTBEYAnO, YTO MX MpeacTaBieHue Hapymmio Obl cr. 161 VIIK PO,
TUCKpEAUTUPOBAIO Obl pacciieZloBaHUE W HaHecsuo Obl yuiepd mpaBaM M HHTEpecaM
Y4aCTHUKOB IIPEBAPUTEIBLHOTO CIEACTBHUSL.

44. B centsa6pe 2005 roga Cyn oObsiBUI >kano0y MpuUeMIEeMON W MOBTOPHIJ CBOU
3apoc O MPEJICTaBICHMM OCTaBIIMXCAd JOKyMeHToB. B Hoa06pe 2005 roxa
[IpaBuTenbCcTBO  NPENCTAaBMIIO  IOJHYK) KONHWIO MaTepHalloB  YrOJIOBHOIO Jieja,
COCTOSIBIIYIO U3 5 TOMOB (0K0J0 900 cTpaHuIil) U TpeX TOMOB C MPUIOKEHUSIMHU (OKOJIO
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700 ctpanun). Kpome Toro, B ssuBape u Mapte 2006 roaa IIpaBurenscTBo mpencTaBuio
emie 2 ToMa ¢ JOKYMEHTaMU CIIEJICTBUS, MMOJIYYEHHBIMH UM B IOCIIe[IHEE BpeMs (OKOJI0
470 cTpanHwui).

45. CnenctBre yCTaHOBUIIO, UTO ChIH 3asBUTEIBHUIIBI ObLT 3a1epkaH 2 ¢pepais 2000
roga B Aunxan-Kame Hapsgy ¢ JpyrMMHM 4jl€HaMM HE3aKOHHBIX BOOPY>KEHHBIX
dhopmupoBanmii. Cpasy ke mocie apecta ero nepefanu BoeHHocayxammm ['YUH s
tpancnoptupoBku B CU30 YepHoko3oBo, Yeunsa. Xampku-Mypar SHnueB He npuObLI B
UepHOKO30BO, U €r0 MOCIEIYIOIIee MECTOHAX0XKIEHNE HE MOTJIO ObITh yCTaHOBJIEHO. B
utonie 2001 rona SInaMeB ObUT BKIIIOYEH B CIIUCOK MPOMNABIIMX 0€3 BECTH, U B OKTAOpe
2004 roma ero uMms OBLIO BKJIIOYEHO B CIHCOK JIUI, HAXOMSAIIMXCA B (henepasbHOM
po3bicke. B okTs6pe 2004 roma ObLIO HA4yaTo pacciieZlOBaHUE YTOJOBHOTO Jiela B
oTHomeHWn Xamku-Mypata SHaueBa, B030yXKIEHHOE BOCHHBIM IPOKYPOPOM
O6benunenHor rpynmnupoBku Boick (OI'B(C)(c)) mo ct. 208 VK PO - yuactue B
HE3aKOHHOM BOOPYXEHHOM ()OPMHUPOBAHUU.

46. 3asiBUTENBHULIA U €€ MY HEOAHOKPATHO JONpPAIINBAIMCh OPraHAMHU CJIEACTBUA U
ObUIM TPU3HAHBI TMOTEPIEBUIMMHU IO YrojoBHOMY aeny. CneAacTBHEM Takxke ObLIOo
YCTAaHOBJIEHO M JONPOLIEHO 3HAYUTEIIBHOE YHUCIO CBHUJAETENEHM U YYaCTHHUKOB
paccMaTpuBaeMbIX COOBITHI, B TOM YHCJIE, BOCHHOCIY)KALIUX apMHH, BHYTPEHHUX
BoWck u ['YUH, KypHaIMCTOB U MECTHBIX KUTENEN. Psii cBUieTeneil noATBEpAUIM, YTO
BUJICJIA BCTPEUy MeXAy SIHAMEBBIM U reHepa-MoJIKOBHUKOM bapaHoBBIM, U 4TO cioBa
HOCJEHEr0 ObLTM BOCIPHHATHI NMPUCYTCTBYIOIIMMHU HE Kak INpHKa3, a KaK «pedeBOi
000pOT», HaIpaBJICHHBI Ha TO, YTOOBI YCIOKOMTH SIHOUEBA, KOTOpBIH Besn cels
arpeccUBHbIM U MPOBOLMPYIOLIMM 00pa3oM M MOT MOOyIUTh 3aJEp)KaHHBIX K
Henocnywmanuto. [locne nonpoca SInaueBa yBenu u3 aBTo0yca ¢ IpyrdMU paHEHBIMU K
3a00py; TaM OH OCTaBaJICs B TEYCHHE HEKOTOPOro BpeMeHU. B marepuanax coxepxarcs
noka3aHusi renepasiia HenoOuTko, pykoOBOAMBILIEro ornepanueil M OTpHULaBIIero (akt
IPOBEJECHUS  MAcCOBbIX  Ka3HeW. Bce  mpucyTcTBoBaBmIME  @IIpU  JOIpOCE
BOCHHOCIyXallue ObUIM JIOMPOILIEHbl B KauecTBe cBujaereneil. OOBUHEHHE HUKOMY HE
IPEIbABISIIOCS.

47. T'enepan-nonkoBHUK bapaHOB ObLI JOMpPOILIEH O paccMaTPUBAEMBIX COOBITHSIX
JBaXIbl M II0Ka3aj, 4YTO OH HE OTAaBaJl IIpHKa3za «paccTpeisaTh» SHaueBa, a
HaMEpeBaJICS OCTAHOBUThH €r0 arpecCUBHOE MOBEIEHUE M MPEJOTBPATUTh BO3MOXHbBIE
OecropsAKH, KOTOpble MOTJIM Obl MPUBECTH K HACHIIUIO U JAJbHEHIINM JKepTBaM Cpeliu
apecTOBaHHBIX OOEBUKOB U BOCHHOCIYKAIUX (peIepabHbIX CHIL.

48. bbul IPOBENEH psJ SKCIEPTU3 BUACO3ANNUCH JUIsl YCTAaHOBIICHUS €€ NMOAJINHHOCTH;
U TOrO, MOXKHO JIM CUMTaTh pPasroBOp MeXIy reHepaioM bapaHoBbIM U SHAMEBBIM
HAJUIeKAIUM MPUKA30M, OTAAHHBIM KOMAHIYIOUIUM; U1l OLUEHKH MCHUXOJOTHYECKOro
COCTOSIHUS 3all€YaTICHHbIX Ha HEH JIUI; U JUIsl BBIICHEHUS! TOI0, OCKOPOUJI JIU TeHepall
SnaueBa. BbUlO yCTaHOBIIEHO, YTO BUIECO3AIUCH SIBIAETCS MOJUIMHHOW. 3aKIOYeHUe
OJIHOTO W3 HKCIEPTOB TAK)XE€ TOBOPUJIO TOM, YTO CJIOBa reHepaina bapanoBa He moryt
CUMTAThCSl HAIJIEXKAIIUM MPUKAa30M, OTJAHHBIM MOAYMHEHHBIM B paMKaxX BOEHHOU
cyOopauHaIMK U3-3a €ro HeaJeKBaTHOU (pOPMBI U COZepKaHUS.

49. PaccrnenoBaHMe HE YCTaHOBUIO Cynp0y SHaumeBa mocie Tmepenaddl ero
BoeHHOCHYX)ammM ['YUH 2 depans 2000 roma. Pazmmunsie CU30, BoeHHBIE U
MIPaBOOXPAHUTENbHBIE OPTaHbl OTPULIATIU TO, UTO €r0 UMl COJAEPKAIOCh B UX PETHCTPaXx.
Heckonpko uenosek, 3aaepxanubix B Anxan-Kane 2 ¢gespans 2000 roxa, mokasanu, 94To
HE BUJIEIM SIHIMEBA MOCIE €ro 3aep KaHusl.

50. B mepuwon c¢ wurons 2001 roma mo ¢eBpans 2006 roma pacciieqoBaHuE
NPUOCTAHABIMUBAJIOCH U BO30OHOBISIOCH IecTh pa3. [eno Obulo mepegaHo uX
npokyparypsl Yeunu B mpokyparypy I'po3sHeHckoro paiioHa, a 3aTeéM BOEHHOMY
npokypopy OI'B(C)(c). B OonbmMHCTBE MTOKYMEHTOB MO JENy CTOSAT JAaThl IOCIHe
nekadpst 2003 roxa.



B. lokyMeHTBI, IpeACTABJIEHHbIE CTOPOHAMH

51. CTopoHBl TpPEACTABWIM MHOTOYUCIEHHBIE JOKYMEHTBI O pacciedOBaHUU
MCUYe3HOBEHHUS. Jlajiee pacKphIBAlOTCS BaXKHEUILINE IOKYMEHTHI 110 JIEITY.

1. Jlokymenmsi uz Mmamepuanog y20i108Ho20 oena

52. [IpaBUTENbCTBO MPEACTABUIO JOKYMEHTHI U3 MaTepUaloOB YroJlIOBHOTO jena o0
ncuesHoBeHun SAnamena, coctaBupmme Oosiee 2000 ctpanwui. ['TaBHBIE JTOKYMEHTHI
MOTYT OBITh CyMMHPOBAHBI CIIEIYIOIINM 00pazoM.

a) ITocranoB/eHue 0 BO30Y:KIeHUH YTOJOBHOIO Aeja

53. 14 wmrons 2001 roma cnenoBatenb mpokypaTypsl YeueHckoil PecnyOmnuku
BO30yAMJ YrOJIOBHOE Jey10 1o (akTy noxuieHus Xamxu-Mypara Snauesa, 1975 rona
poXaeHusi, HeusBecTHbIMM Juiamu B ¢eBpase 2000 roma B Anxan-Kame. B
MOCTAHOBJICHUH UMeeTCs cchliika Ha cT. 126 4.2 YK P® (moxumienue). B ToT xe cambiii
JIeHb YTOJIOBHOE JIeJI0 ObUIO MepefaHO B ['pO3HEHCKYI0 pallOHHYIO MPOKYpaTypy IS
NPOBE/IEHUS MPEIBAPUTEIBHOTO pacciefoBanus. Jleao ObUI0 MPUHATO K MPOU3BOJCTBY
19 wrons 2001 roma. [emy Obul mpucBoeH Homep 19112. B mae 2004 rona
paccienoBaHue ObLIO MepeslaHo BoeHHOMY Ipokypopy OI'B(c), rae emy ObL1 nIpHCBOEH
HOMep 34/00/0020-04 /1.

b) [loka3zanusi 3asiBUTEJILHUIBI

54. Marepuansl [ena coaepKar IUCHBMO 3asBUTENbHUIIBI B [ 'eHepanbHYIO
[Mpokypatypy P® ot 30 mas 2001 roga, B KOTOPOM OHA M3JI0KHIIA U3BECTHBIE €l (haKThI
MCYE3HOBEHUs cBoero chiHa. OHa ykaszala, 4TO MOCJE TOro, Kak yBUZeNa ChbiHA B
nporpamMe HoBoctel 2 ¢eBpans 2000 roga, oHa He3aMeIUIMTENBHO Moexana B AJIXaH-
Kany. E#i ynanock momacte Tyna Toibko 6 depans 2000 roxa, rme eif ckaszaiu, 4To ee
ChIH, uncnuBIIuiics cpenu 105 3anepkaHHbIX, ObUT mepenpasieH B Tosctou-FOpt. 8
despansg 2000 roga ona nmpudsuia B Tosnctoi-tOpT, Tae e ckazanu, 4yTo B 3 Yaca JHS
3aaepxanubix nepesenu B CU30 Yepnoko3zoBo. B UepHOK030BO €l ckazaiu, 4ToO €€
CBIH HE COJICP’KUTCS TaM, M YTO €r0 MMEHU HET B CIHCKaX 3akiIoueHHbIX. [locie atoro y
3asIBUTEIILHUIBI HE OBUIO HUKAKUX W3BECTHH O ChIHE, M OHAa IMPOCHUJIA MPOKYpaTypy
YCTAaHOBUTh €r0 MECTOHAXOXJAEHHEe W NpouHPOPMUPOBATH €€, €clihd eMy ObLIOo
NPEIbSIBICHO KaKoe-IM00 OOBUHEHHE B COBEPILICHUU TPECTYTLICHUS.

55. 20 saBaps 2002 roga 1ompoc 3asSBUTEIBHULIBI OBLT MMPOBECH B TOPOJIE 110 MECTY
ee nmpokuBanus. Ee kpaTkue moka3aHus OBTOPSUTA paHee U3II0KEHHBIE 00CTOSTEIbCTBA
HCUYE3HOBEHHUS €€ ChIHa, a TAKXKe TO, YTO y Hee He ObLJIO 0 HEM HHKAaKUX M3BecTuil. B ToT
K€ CaMbIi JICHb 3assBUTEILHUIA ObLTa TPU3HAHA IMOTEPIICBIIEH 10 YTOJIOBHOMY JIETY.

56. Ilocne 3TOro 3asiBUTENbHHUIIA HEOJHOKPATHO JOIpalivBaiack. Ee Myxk, oTel
Xamku-Mypata SlHnueBa, Takke OBUI JONPOLIEH W MOATBEPIAMSI paHEe HaHHBIC
MOKa3aHus.

¢) [loxa3zanus cBuaeresieii 3asep:;xanus SHauesa

57. CnepoBatenu JOMPOCUIN CBUAETENICH BCTpEUU Mexay renepaioMm bapaHoBbiM u
Xamxku-Mypatom SIHIHUEBBIM, BKJIIOUAs BOCHHOCTYKAIIMX U KYPHAJIUCTOB.

58. B nexabpe 2003 roma m sHBape 2004 roma cieacTBUEM OBUIM JIOMPOIICHBI
odpunieper moapazaenenus OMOH w3 Benukoro Hosropoga, HaxoauBIIMIXCS B
KoMaHJiupoBke B Ueune. B cBOMX moka3aHUSX OHHU MOBTOPSUIA, MPAKTUYECKU CIOBO B
CJ10BO, uTO ¢ HOsIOps 1999 mo mapt 2000 roa oHM OBUTH MPUKOMAHIUPOBAHBI B AJTXaH-
Kany, u uro B Havane ¢espans 2000 roga Tam mpoOBOIWIACH CHEIMAIbHAS ONEpaIHs.
Wx monpasneneHue OBLJIO B pe3epBe, HO MM OBUIO H3BECTHO O OOJBIIOW TpyIIe
00eBUKOB, BomIeaeil B ceno. HeckombKo ThICSY BOSHHOCTYKAIMX (heepaabHbIX CHII



IpU MOAJEPKKE aBUALMM U BOCHHBIX TPAHCIOPTHBIX CPEICTB 3aXBaTWIM B IUIEH
00JIb11I0€ YKCI0 OOEBUKOB, BOZMOXKHO, 4TO 0K0s10 700 yenoBek. Onepainus MpoBOIMIaCh
10J] KOMaHJI0BaHUEM TeHepai-Maiiopa HenoOutko, komanaoBasiiero nususueii MB/I,
BO BpeMs KOTOpPOH ee noceTuin reHepan-manop Bragumup llamanoB, rnasa 3anagHoi
I'pynnuposku Boiick. ®Cb n BoeHHas pa3BeKka 3aHUMAJIUCh 3a1CpKaHHBIMU.

59. B centsa6pe u oxtsaope 2005 roma psa BOCHHOCTYKAIIUX MMOKa3alH, YTO 2
¢deBpans 2000 roma rpymma crapumx O(UIEPOB BO IJ1aBe € IeHepas-INOJIKOBHUKOM
bapaHoBbIM, BO3IMNIaBISBIIMM B TO BpeMs JuuHbd coctaB OI'B(c), mpubOsina Ha
Beproisiete B Anxan-Kanxy. OHu npuObLIH B CBSA3M C TE€M, 4TO OblIa 3ajiepKaHa 0oJbIas
rpynmna 0OeBUKOB, B TOM YHUCIIE paHeHbIX. VX COMpOBOX AN )KypPHAIUCTHI, B TOM UHCIIE
U orneparopsl. BHauane onu mocetunu OonpHUlly B AnxaH-Kane, roe B moasane Obuia
oOHapy»xeHa Oosblllas rpynna paHeHbIX 00eBHKOB. B mojaBanie ObLIO Tpsi3HO, paHEHbIE
JIe’Kaly Ha T0JTy, ¥ CHJIBHO MaxJio THUeHHeM. CoJiaThl CIOXKHUIN 00JIbIIOE KOJTHYECTBO
opyxusi © 0oenpumnacoB, COOpaHHBIX Y 00EBUKOB, BO3Je OonbHUIIBL. [locie 3Toro onm
NOLUIM Ha LEHTpalbHyI0 Mmiomans AnxaH-Kanbl, 4ToObl yBUAETh KOHBOW M3 TpeX-
YeTbIpex aBTOOYCOB ¢ OOEBMKaMH, CPeAM KOTOPBIX ObUIM paHEHbl. ABTOOYCHl ObLIH
3a0JIOKUPOBaHbBl CO BCEX CTOPOH BOOPY>KEHHBIMH TPAaHCHOPTHBIMHU CpPEACTBAMHU U
OXpaHSUIUCh BOCHHOCIYKAIlMMHU, KOTOpPbIE YK€ Pa3opyKUJIU HAXOJIMBIIUXCS BHYTpPU
aBTOOYCOB 00€BUKOB. MeCTHBIE KUTEJIN COOpPAIUCH 3a OLEIUICHWEM Ui TOTrO, YTOObI
OCMOTpETh Ha npoucxojsuiee. Korna crapiive oguiiepsl moaonuu K aBTodycam, OHU
3aMETHJIM  OJHOrO M3 OOEBHKOB Yy TIE€pBOro aBToOyca, pa3roBapUBaBILIETO ¢
xKypHanuctoM. Ha Hem Oblia HOBas kamy(usbkHas apMmeiickas KypTka, OH Bed cels
arpecCUBHbIM U MPOBOLMPYIOLUIMM 00pa3oM, IMBITASACh NPU3BATH 3aJCPKAHHBIX U
MECTHBIX KHUTEJIel K HEMOBHUHOBEHUIO. 3asBUTEIM IPEIIONOKUIN, YTO OH HaXOIMWJICS
I0J] BO3/IEHCTBHEM HApKOTHKOB. Ps cBUieTeNnel Takke OTMETHIIN, YTO OH ObLIT paHEeH B
O0enpo. ['enepan-nmonkoBHUK bapaHOB meperoBOpwII ¢ 3aJiepKaHHBIM M YCIIOKOWJ €TOo,
npuOETHYB K JKECTKHM CJIOBa, CKa3aB O TOM, YTO €ro HyXHO paccTpeisarb. OH Takxke
OOHapy W1 B KapMaHe 3a/Iep)KaHHOTO JIOKYMEHTBI, YIOCTOBEPSIOIINE JIMYHOCTb,
Kommac 1 kapry. [locie 3Toro conaatel 0TBEIM 3a7€pKAHHOTO OT aBTOOYyCa C IPYTUMHU
00eBUKaMH U MOMECTWIN €r0 PSAOM C METANIMYECKHM 3a00poM, HAXOAUBIIMMCS B 5
METpax, IJI€ OH CTOSUI CIIOKOMHO OKOJIO Yaca WM MOJIYyTOpa 4yacoB. I 'eHepal-II0JIKOBHUK
bapanoB u apyrue apmeiickue oduuepsl yexanu u3 Anxan-Kanel npuOnusurensHo
yepe3 MOJATOpa 4aca, M 3aJepXaHHble OOEBUKM ObUIM TiepedaHbl B BeJCHHE
BoeHHocHyxamux ['YUH. Ceunerenu noguepkuBanu To, 4to cioBa bapanoBa He MoryT
CUMTAThCS NMPHUKA30M, YTO TIOCJIE pa3roBopa ¢ reHepanoM SIHaueB ocTtaBajcs y aBTo0yca
B TE€UEHHE JOJITOr0 BPEMEHM, U UTO, B JHOOOM cilyyae, BOKPYT ObLIO CIUIIKOM MHOIO
JIOACH UId OTHA4M W MCIOJHEHHsA Takoro mnpukaza. OHM Takke IOKa3ald, YTO
OOJIBIIMHCTBO  BOEHHOCIY)KAIUX Ha  BUJCOIJICHKE  SBJSIOTCS  COTPYJIHUKAMU
noxpaszaenenuii OMOH win 'VUH, n no3ToMy He NOAYMHSAINCH TE€HEPANI-TTOJIKOBHUKY
apmuu. CBHUIEeTENN OTPULIAIH, YTO Ka3Hb ObliIa IPOU3BEICHA.

60. B mae 2004 roma cneacTBue JOMPOCUIIO TeHepai-maiiopa Hemobutko,
BO3IUIaBJsABIIEro onepaunto B AnxaH-Kane. OH mokasan, 4To omneparus MpoBOJIMIACH
00BEAMHEHHO! TPYMIION, COCTOSBIIEH M3 BOSHHBIX, BHYTPEHHUX BOWCK, MUJHIIEHCKUX
noapazaeneHuii u3 Yeunnm u apyrux peruoHoB Poccum m noppasnenenunit ['YHUH
MunucrepcTBa toctuiuu. Pabota ¢ 3ajgepXKaHHBIMM BXOAWJIA B KOMIIETEHLUIO
nonpazaenenuit I'YUH. On oTtpunan, 4To BOEHHOCIY>KAIUMHU POBOJIMINCH MacCOBBIE
Ka3HHU.

61. Xypnanuctel u oneparopst HTB, PTP, u apmeiickoro mpecc-1eHTpa nokasanu,
yro SIHIMEeB cKa3aln JKypHaJUCTaM O TOM, 4YTO DPYKOBOJWJI HEOOJBILOW TIpyImon
060eBUKOB. Bo Bpems BcTpeuu ¢ reHepasioM bapaHoBbIM OH Bell ce0si 3aTOPMOKEHO, KaK
OyATO HAXOOWIICS MOJ BO3/JEHCTBHEM HapKOTHKOB. OHHM Takke Mokasaiu, uto SHaueB
Bel ceOs arpeccMBHO, M TakuM o00pa3oM CHpPOBOLMPOBAI 3aMEYaHUsl TeHepalia



bapanoBa. OquH U3 )KypHAJIUCTOB [10KAa3all, 4TO MOCIIE 3all€YaTICHHOTO Ha BU/IEOIUIEHKE
pasroBopa, Axauena yBeiau K 3a00py, T/I€ OH HAXOauics okoyo 10 MUHYT, TIOCIIE YEero
BOCHHOCHyXamue ycaaunu ero B bTP n yexamu. Jlpyrue KypHaJIHUCTBl MOKa3aJIx, YTO
OH ocTaBajici y 3abopa OKoJO dYaca wiM Oojee, IO TeX IOp, IOKa TpyMIa,
BO3IJIaBJIsIeMasi TEHEpaJI-NI0JKOBHUKOM bapaHOBBIM, HE yexaina.

62. B Hosi6pe 2005 roga crnenctue mompocuio Paitana Umnkoyra, KoppecmoHaeHTa
CNN, koTopbIii IpucyTCcTBOBAI NpH coObITUsAX 2 deBpanst 2000 roga. OH nmokasan, 4To
CTaJl OYEBMJILIEM JAHaora MeXJy paHEHbIM OOEBUKOM, IO3/IHEE OIO3HAHHBIM Kak
SlHnueB, U BOGHHBIM O(UIIEPOM BBICOKOI'O PaHTa, MO3HEE OMO3HAHHBIM KakK TeHepa
bapanos. OH noaTBepAnI, 4TO, HECMOTPS Ha TO, YTO €0 PYCCKUM OBLI C1a0bIM, OH MOT
HOHATH CYIIHOCTh Pa3roBOpa M MOHSUI, 4TO o(uLep AONPOocHs 00EBHKA O €ro KypTke U
MO3/JHEE CKa3all, YTO €ro CleAyeT «IPUKOHUUTH». CBUAETENb MOKa3al, YTO BUAEH, KaK
Sunuesa yBe3nu congarsl Ha BTP.

d) Ilokazanus resepaji-nojxkoHuKka bapanosa

63. CnencrBue JONPOCUIIO TeHEpa-MIOJIKOBHUKA AJekcaHapa bapaHoBa B kauecTBe
cBuzerens aBaxael - B uioHe 2004 roma m B ceHTsiOpe 2005 roma. OOa pasa oH
HOJTBEPAMII, YTO PAa3rOBApUBAI C MOJOABIM OOEBUKOM, IIO3]JHEEC OIMO3HAHHBIM Kak
SHueB, KOTOPBIN CTOST y aBTOOyca ¢ JpyruMU OO€BHKaMM U CHOCOOCTBOBAJ CBOMMHU
YTBEPKACHUSIMH BO3HUKHOBEHHUIO OecropsakoB. CBUAETENb MOKa3aj, 4YTO HCXOJS U3
HeaJIeKBaTHON peakiy OOeBUKa, OH MPUILIET K BbIBOAY O TOM, YTO SIHAMEB HaXOIUIICS
O] BIMSIHUEM KaKuX-TO BelecTB. OJHAKO aJIKOrOJIeM OT HEro He MaxJjo, U CBUJIETEINb
nogyMai, 4to SIHIMeB MOI HaXOAUThCS IOJ BO3AEUCTBHEM HapKOTHKOB. Oduiep
NoKa3aja, YTO €ro JKecTKas peakuus Obula BbI3BaHA ONACHBIM IOBEJACHHUEM
3aJIepKaHHOT0, KOTOPOE MOOYXk1al0 K HEMOBUHOBEHHUIO JPYTUX OOCBUKOB U KHUTEIEH
cena. B cBoux mepBbIX NMoOka3zaHusAX r-H bapaHoB yTBepkaani, 4ToO BHAE03aIlUCh ObLIA
U3MEHEHa, Ul TOro, 4roObl HE JAEMOHCTPUPOBATH IMPOBOKAIIMOHHBIX YTBEPKIACHUMN
6oeBuka. OH NOYEPKHYII, UTO HAXOAMBIIHECS BOKPYT HETO BOCHHOCTYXalllle HEe ObUIN
€ro MOAYMHEHHbIMHM U MO3TOMY HE MOIJIM UCHOJHATH €ro nmpukassl. B moOom ciydae,
HUKTO HE€ MOAyMaj, 4TO €ro 3aMeyaHus IMpeacTaBIsuiM coOoil mpukasbl, U SHnueBa
IOpOCTO OTBEJIM OT aBTOOyca, IMOCJE YEero OH JOJroe BpeMs MpOoCTosa y 3abopa.
Cotpyanuxu I'VYUH pabotanu ¢ 3anepxkaHHbIMU, U I-H bapaHOB HE MPUHUMAJ B 3TOM
HUKAKOI'O y4acTHsl.

e) 3aK/II0YeHHs IKCIIEPTOB

64. I1o nemy ObLT IPOBEACH PSIT SKCIICPTH3.

65. B okTs6pe 2004 rona skcnepthl MacTHTyTa Kpuimunanuctukun ®Ch mpunmm
BBIBOJY, YTO BHUJCO3AMMCh HE HMMeEJa MPU3HAKOB M3MEHEHHM WU pPEeJaKTHPOBAHUS
u300pakeHusT WU 3ByKa, M UYTO TOJIOC, OTAABIIMN TpuUKa3 Ka3HUThb SIHOueBa,
MpUHAIJIekKal r-Hy bapaHoBy.

66. B okTs6pe 2005 roma npodeccop TMHTBUCTUKA MOCKOBCKOTO TOCY/IapPCTBEHHOTO
NeJaroru4eckoro MHCTUTYTA MPUIIET K BBIBOAY, YTO, HECMOTPS Ha TO, YTO TeHepal-
NOJKOBHUK bapaHOB ymoTpeOuin HEnmpuCTOMHBIE CIOBa U BBIPAKEHUS, OHU HE ObLIN
npsiMO ajpecoBaHbl SIHIAUEBY U KOMY-JTHMOO JIMYHO, U TO3TOMY HE MOTYT CUHUTATHCS
OCKOpOJICHUEM.

67. B okts6pe 2005 roma KOMIUIEKCHASI MICUXOJIOTO-IICUXHATPUYECKAsl IKCIIEPTH3a,
poBeJeHHAs] ABYMsI CTapIIMMH MEAMIMHCKUMH 3KCIEpTaMu, MpHILIa K BBIBOAY, YTO,
Cyls 1O BHJEO3aMCH U JPYTUM MarepuaiaMm, IOBEICHUE TI'eHepal-IIOJIKOBHUKA
bapanoBa um Xamku-Mypara SAnmueBa 2 depans 2000 roma ObUTIO aJIEeKBATHBIM
CUTyalldd, U HU OJUH U3 HUX HE TNPOJEMOHCTPUPOBAI MPHU3HAKOB OCIA0JICHUS
YMCTBEHHOH JESITETbHOCTH.



68. B Hos16pe 2005 roga KOMHUCCHS SKCHEPTOB, COCTOSIIAs M3 TpeX HpodeccopoB
BOCHHBIX aKaJeMU, MpUIUIa K BBIBOAY, YTO (parMEHT BHJIEO3alUMCU HE COAepKal
JeMCTBUTENIFHOIO TMPHKa3a KOMAaHIYIOIIETO U3-3a €ro COJEepXaHWi M HEHaJIexalien
¢dopmbl. B gacTHOCTH, 3aKITIOYEHHE SKCIIEPTOB YKa3alo Ha TO, YTO MPHKA3bI JOJKHBI
COOTBETCTBOBAaTh KOHCTUTYLIMU M JIPYT'MM HOPMATHBHO-IIPABOBBIM aKTaM, U YTO OHHU
MOT'YT OTHOCHUTHCA TOJBKO K BOIpOCaM, CBA3AaHHBIM C pa60T01?1 BOCHHBIX H JOJIDKHBI
BXOJMTh B KOMIIETEHIIMIO OTAAIOIIEro ero juua. bomee Toro, mnpukasbl MOTTH
OTAABATHCA TOJBKO BBIHICCTOAIINM HAYaJbHUKOM JIMIY, HaXOAMBHIEMYCS Yy HETO B
NOJUYUHEHHUH; X CIIEJ0BAJIO OTaBaTh SICHBIM U HEJBYCMbICICHHBIM oOpa3oM. Hu oo
13 3TUX YCJIOBHUM COOJIIOIEHO HE OBLIO, U MO3TOMY 3KCIEPTHI MPUIILIN K BHIBOY, UTO HU
TeHepal-MOoJIKOBHUK ~ bapaHoB, HM  Jpyrue TNpPUCYTCTBOBaBIIME Ha  MecTe
BOEHHOCITy KaIl[Fie He MOTJIM TIOCYUTATh €0 CII0BA MIPUKA30M.

f) Curyanus ¢ ApyruMu 3agep:KaHHbIMHA

69. CnencTBue MOMY4MIO OOJbIIOE KOJIMYECTBO HMHPOPMALMU O 3alep>KaHHbIX 2
despans 2000 roga B Anxan-Kane. OHO yCTaHOBWIO U JOTPOCUIIO BOCHHOCTY KAIIUX,
NPUHUMABIIMX YYacTHE B OIEpaluud M CONPOBOXKIEHUU 3aJEpPKAHHBIX B MecTa
COJIepKaHus MOJI CTpaXkei, a Takke BoJuTeNIel aBTOOYCOB U APYTUX 3aJ€pKAHHbBIX.

70. Myca I'., xxurens Anxan-Kansl, 6611 gomnpomieH B utone 2004 roga u B okTsa6pe
2005 roga. On mokasai, uro 2 ¢espais 2000 roma momeITalIcs yeXaTh U3 Ceia BMECTE CO
cBoeil cembeld Ha aBTOOyce IIA3. Ero ocraHoBuia rpymma BOOPY>KEHHBIX MYXKYHH,
KOTOpBIE MpHUKa3alu eMy yOpaTh ero BeUld U JOCTaBUTh aBTOOyC K OosbHMIE AJXaH-
Kanel. ¥V GonbpHuLIBI yxe Xaanu ABa apyrux aBrodyca [TA3, 3a pyneM KOTOpBIX Takxke
ObUIM JKUTENH cenla. BoopyKeHHble MYXUYMHBI BBIBEJIM PAHEHbIX M3 OOJBHHUIIBI U
MOTPY3WIIN MX Ha TPU aBTOOyca; BOAMTENSM MEPBOHAYAIBHO CKa3ald MoexaTh B Ypyc-
Mapran. OgHaKko UM HE pa3pelIii IPoexaTh Yepe3 BOSHHBINH OJOKIIOCT IPU BbIE3IE U3
cena, 1 OHM BepHynHch B AnxaH-Kany. [locne 3Toro ux mpoMHCTPYKTUPOBAIU O TOM,
yTOo HyXHO mnoexarb B Tonctoil-lOprt, rae, kak NOHSUT CBHUAETENb, PAHEHbIE ObUIM
pasrpy’KeHbl U3 aBTOOYCOB BOCHHOCITYXAaIIMMU MuHUCTepcTBa tocTUliid. CBHIIETENb
omo3Han Xamku-Mypata SHnueBa Ha ¢doTtorpadum W TOKa3al, YTO BHJAET ATOTO
yenoBeka, kKorga toro ycaxuBanu B bTP B Anxan-Kane, u mo3zgnee mepecanuian B
npyroit BTP Ha BoeHHOM OJI0KIIOCTY Ha Bble3/ie U3 cena. CBUAETENb TaKKe [MOKa3all, YTo
OH BHJIEJ, KaK BOCHHBbIE OOBICKMBAJIM €0 U HAlUIM y HEro YepHbId (ar ¢ apaOCKuMu
HaanucaMu. CBUAETENb HE BHJEI, 4YTOOBI C OSTUM YEJIIOBEKOM WIM C JAPYyTUMHU
3a/lep’)KaHHBIME  TypHO oOpamanuck. OH He BHJENT OSTOr0 4YeloBeKa, I037Hee
OTIO3HAHHOTO Kak SHaues, Hu 10 2 despanst 2000 roga, HU MOCIE ITOTO.

71. B mae 2004 roga b. (cMm. Beimre § 30) moka3zan, yTo 3HaN SIHauEBa C IETCTBA, TaK
Kak Takxe Belpoc B ['pozHom. B nexabpe 1999 roxa u suBape 2000 roga oH BcTpevaics
¢ HuM B ['po3HOM Heckonbko pa3. B 1o Bpems y SnaueBa ObulM JIMHHBIE BOJIOCHI,
6opona u kamyispkHas apMeicKkas KypTKa, HO OH He ObLI BOOpYKeH. B koHIe stHBaps
2000 roma cBuAeTeNb TOKHMHYN ['pO3HBIA depe3 «KOpHIOP OE30MacHOCTH» TI0
HarmpaBieHuto kK Aunxan-Kane. [lo mytu kosonHa Oblma oOcTpensiHa, W CBUICTEINb
NONyunsl paHeHHe npaBoil pyku. B Anxan-Kane ero monoxkunu B OOJbHHILY, TJE OH
BHOBB BCTpeTWICs ¢ Xamku-MypatoMm SHIMEBBIM, KOTOPBIH OBUT paHeH B Oeapo. YTpoM
2 ¢despans 2000 roga ObUIO OpPraHM30BAaHO TPH aBTOOyca IS JOCTaBKH PAHCHBIX B
OonpHUIYY Ypyc-MapraHa, 0JJHAaKO KOHBOW OBLIT OCTAHOBJICH BOGHHBIMH Ha OJIOKIIOCTY U
BepHyJics B Aunxan-Kamy. Tam aBTOOyChl OKpY>XMITM BOEHHOCTY’KaIlli€ UM BOEHHBIE
TPaHCHIOPTHBIE CPEJICTBA, JTIO/ICH BBIBOAMIH U3 aBTOOYCOB M 0OBICKMBaANIU. b. momecTnmm
y MeTaJin4eckoro 3abopa crnuHoi k aBToOycam. OH ciblimai rojoc SHaueBa mo3aiu
ceOs W BCIOMHWI, 4TO SIHOMEB pa3roBapuBall C KAaKUM-TO CTapIIUM OQHUIEPOM,
KOTOPBIA 3aBEpIIMJI Pa3roBOp MpHUKa30oM «paccTpeisaTh» SAnmuena. [locne storo
CBUJETENb yBUAEN, Kak yBenu SHaueBa. OH M Jpyrue 3ajepkaHHble ObLIM BHayale



JIOCTaBJICHBI B «(WIBTPALMOHHBIA MyHKT» B Toscroil-FOpTe, oTkyna uepes math qHEH
oan ObuTH mepeBereHsl B CM30 Uepnokosoro. [locie 3Toro cBUAETENh COnEpIKaycs
not cTpaxeit B 1Byx npyrux CU30 u 6bu1 ocBoOoxaeH B urosie 2000 roga. OH He BUen
Xamxu-Mypara AuaueBa nocie 2 deBpans 2000 roga U He Modydaa O HEM HUKAKUX
U3BECTUM.

72. CnenctBueM ObUIM TOJIyYEHBI JOKYMEHTHI U3 MaTEpHUajOoB YTrOJOBHOIO Jena,
BO30YXJIeHHOro B oTHomeHMH b. B Mmarepuanax umesncs MWIMLEHCKHIA JOKIax O
coJlep’KaHuu ero noj crpaxei B Anxan-Kane 2 ¢gespans 2000 roga mo nogo3peHuio B
y4acTHH B HE3aKOHHBIX BOOPYKEHHBIX (opmupoBanusix. 4 ¢espans 2000 roxa b. 6bu1
nonporieH B Tonctoi-lOpre u oTpuiian mpeabsBieHHbIE eMy OOBHHEHHs. B TOT xe
caMblii JeHb eMy ObUIO TMpeIbsBIEHO OOBMHEHME B YYaCTHM B HE3aKOHHBIX
BOOPY>KEHHBIX (DOPMHUPOBAHUSAX, U €ro apecT ObLI CAaHKLUHMOHHPOBAH IMpOKypopoMm. B
utonne 2000 roga oOBuHEHHME OBLIO CHATO, M b. 0CBOOOAMIM 1O aMHHUCTHH,
MIPEIOCTABICHHON TeM, KTO OOBHMHAJCS B YYacTHUH B HE3aKOHHBIX BOOPY>KEHHBIX
¢dopmupoBanusax Ha CeBepHoM KaBkaze 1 He COBEPIINII CEPhE3HBIX MPECTYIICHHUH.

73. B npgexabpe 2005 roma crneAcTBHE JOMPOCHIO JBYX JIPYTHX MY>KUUH,
3anepxaHHbIX B ¢eBpane 2000 roga B Anxan-Kane u nocraBnenssix B Toactoit-FOpT.
Onun 13 HUX omo3Han Xamxku-Mypara SuaueBa mo ¢pororpadguu U mokasaji, YTO BUICT
3TOrO YeJI0BeKa, Korja Toro B Anxan-Kane BIBOAMIM U3 aBTOOYCa BOCHHOCTYXKAIIUE.

74. B wHos0pe 2005 roma cneACTBHME JOMPOCHIO PsAI BOCHHOCTYKAIIUX
Munucrtepersa [Octunum w3 pasnnyHblx pervoHoB Poccuu, HaxoaumBlIUXCsS B
komanauposke B Anxan-Kane B ¢gespane 2000 roga. OHu nokasanu, 4To, HECMOTPS Ha
TO, YTO MX IOJApa3/eiCHUs HE NMPUHMMAJIM y4yacTHE B IeEepenpaBKe TpeX aBTOOYCOB,
3a/lep>)KaHHble B TOT J€Hb OBUIM JIOCTAaBJIEHbI B «(QWIBTPAIIMOHHBIM IYHKT» B Ceje
Toncroit-FOpt. OHU TakXke MOKazaiH, YTO T€ 3aJepKaHHbIe, YTO OBUIM ONO3HAHBI KaK
«T10JI€BbIE KOMAHAUPBD) WIH T€, YTO, KaK Mojarajiu, MOTJIU AaTh BaKHYIO HH(GOPMALIHUIO,
6butn yBeszeHsl ouuepamu ®Cb u I'maBHoro PazBenpiBaTensHOro Ympasnenus, ['PY
MunuctepcrBa 060poHbl PO, 11 HE AOCTaBIsUIUCh HA PUIBTPALIMOHHBIN ITYHKT BMECTE C
IpyrMMH  3aiepkaHHbIMU. OHM Takke IIOKa3zajad, 4YTO JAEWCTBOBajga CHCTEMA
perucTpaiuu 3aJep>KaHHbIX, U, YTO B OTHOILIEHUHU Ka)KJOT0 3aJep>KaHHOTO COCTaBIISIICS
npotokoil. OHM MOKa3aju, YyTo, IO UX MHEHHIo, 2 ¢espanst 2000 rona 6buH 3a1epiKaHbl
100-150 uyenoBek 1O TMOJO3PEHHIO B YYaCTUM B HE3aKOHHBIX BOOPY>KEHHBIX
(OpMHUPOBAHHUSX.

75. IlpaButenscTBO Takke npeactaBuiio B Cyn okosio 700 cTpaHUI] JOKYMEHTOB U3
JPyroro yrojloBHOTO Jiena, BO30Y>KICHHOTO B CBSI3U C 3aJiepkKaHueM 62 yeloBek 2
despans 2000 roga B Anxan-Kane u y ero okpecrtHocteit. Kaxkapiii u3 3a7ep>kaHHBIX
o6bul nonpomed 4 ¢espanst 2000 roga B Tosctol-FOpre, umM OblIM TpeabSBICHBI
OoOBHMHEHHUS, U OHM ObUIM HampaBieHbl B paznuuHble CU30. B oTHouEeHHH Kaxaoro
3aJIepKAHHOTO MPOKYpPOPOM OBUIO BBIHECEHO ITOCTAHOBJICHHME O 3aKIIOUYEHUHU I10]1
CTpaXKy MO MOJO3PEHUI0 B MPUYACTHOCTH K JI€ATEIbHOCTH HE3aKOHHBIX BOOPY KEHHBIX
¢opmupoBanuil. 13 MmatepuanoB cieayer, 4TO OOJBIIMHCTBO 33JEp>KaHHBIX ObLIH
BITOCJIEJICTBUM OCBOOOKJEHBI 10 aMHUCTHH. J[OKyMEHTBI TaKOro pojia B OTHOIICHHUU
Xamxu-Mypara SlHaueBa OTCyTCTBYIOT.

g) oucku Xagxu-Mypata AAngueBa

76. CnencTBre MBITATIOCH MOMIYYUTh HH(POPMAIMIO O MECTOHAXOXIEHUH SHeBa U3
pPa3JIMUYHBIX MCTOYHUKOB. Psan mpaBooxpanutenbHbix opranoB 1 CU30 B Yeune, Ha
Cesepnom KaBkasze u npyrux pernonax Poccuiickoit ®denepaunu, B Tom uncie CU30
Ne20/2 B UepHOKO30BO, OTPHUIIAIH TO, YTO SIHIHMEB apeCTOBBIBAJICS UMHU WIIM HAXOUJICS
Yy HUX IIOJ] CTPaKEH.

77. Cocenu cembu SHaueBa B ['po3HOM moOKa3aiu, 4YTO HE BUACIU SAHAMEBBIX MOCIIE
TOTO, KaK Te Bhlexaiu u3 I'poznoro B 1994 roxy. Cocen Mbparum /1., nonpoiieHHbIH B



okts10pe 2004 rona, mokasan, yto BecHOi 2003 rona Ha peiHKE B I'pO3HOM OH 3aMETHI
MYyX4HMHY, NOxoxkero Ha Xamku-Mypara fnnmeBa. Csuperens He 3Han SHauesa
XOpOLLO, U HE MOAOUIEN K My>KUNHE HAa PBIHKE U HE TIOTOBOPUJI C HUM.

78. Taxxke B oktsi6pe 2004 roma cienctBue mompocuio >kutens Amxad-Kamwr,
nokasasiuero, 4ro B ¢espaie 2000 roga oH cranm oueBuaueM apectra SHaumeBa. OH
nosicHui, 4to B aBrycre 2000 roma 3amMeTH MY’»KYMHY, IMOXO0XKEr0 Ha 3aJep:KaHHOTO B
OJHOM M3 Mara3uHoB AnxaH-Kanel. CBujerens He 3HaN SlHaMEBA JIMYHO M HE 3HAJ €r0
110 UMEHHU.

79. CnenoBarenu JONPOCUIM psf kutenedl AnxaH-Kamnel, B TOM 4ucie, OQHOTO W3
COTPYJIHMKOB MIJIMIIMU U TJIaBy MECTHOW aJMUHHUCTpalK. B aHamIOrnYHBIX MOKa3aHUIX
OHH IOKa3ayy, 4to B Hauvaine ¢espays 2000 roga Gosbiias rpynmna O0EBUKOB BO IJIaBe €
moyieBbIM KoMmaHaupoM Ap6u bapaeBbim Bomwia B ceno. Ceno ObUIO MOABEPTHYTO
oOcTpeiy, rmocie yero OoblIoe noapaszeneHue dheaepaibHbIx cui Bouuio Tyna Ha BTP.
HukTo 13 AONpOIIEHHBIX KUTENEH cella Take He ciblal o Xamlku-Mypare SAnauese,
HO OHM IOKa3aJid, YTO B TOT JECHb HECKOJIBKO MOJIOJIBIX MY>KUMH U3 AjnxaH-Kainel Obutn
3a/iepkaHbl PeepaibHBIMU CUJIAMU U TT03/JHEE OTIYIIEHBI.

80. Heckonpko COKYypCHUKOB flHIMEBa 10 MOCKOBCKOMY YHMBEPCUTETY I1OKa3ally,
4yr0o He Buuenau ero ¢ jera 1999 roma. OHM ommcanu ero Kax HaOOKHOT'O MOJIOIOTO
4eJ0BeKa, COOJIONABUIET0 MYCYJIbMAaHCKHE OObIYal W H3YyYaBLIETO PEIUTHO3HYIO
autepatypy. CrencrtBue NOIY4YWJIO KOMMIO TMPHKa3a pPEKTopa YHUBEPCHUTETa, B
COOTBETCTBUHM C KOTOPBIM CTyJeHT SIHnueB Obu1 oTuncieH 15 HosOps 1999 rona 3a
CUCTEMATUYECKOE HETIOCEIIEHUE 3aHATHI.

81. PoncTBeHHuku SlHaueBa, ¢ KOTOpbIMU OH InpokuBail B Mockse ¢ 1993 no 1999
I.T. IOKa3ajau, 4yTo OH yexaa B YeuHro jeroM 1999 ronma u, 4To ¢ T€X MOp OT HEro He
ObUIO HUKAKUX M3BECTUH.

82. CneacTBue paccMaTpHBAIO BEPCHUIO TOTO, YTO KOHBOH, MEpEeBO3UBIINN SHAMEeBa
u3 Anxan-Kaibl, MOr momacte B 3acajay M, YTO OH MOT cOexaTb WJIM MOTUOHYTH BO
Bpems nepectpenki. OHO 3anmpocuiio UH(OpMaLMIO y psiia HCTOYHUKOB O 3acajax Ha
koHBou B (peBpasie 2000 roga u o cOexaBIIUX 3a7€PKAHHBIX, OJTHAKO JAHHBIX O TAKHX
MHIMJICHTaX NoJy4yeHo He Obl1o. ClleICTBUE TaK)Ke paccMaTpuBajIo BEPCHIO O TOM, MOT
oM SlHAMEB BOCIMOJNIB30BaThCs (asbLUIMBBIMU JIOKyMeHTaMu 1o mnpubsitun B CHU30
UYepnoko3oBo, onHako oxpaHHukun CH30, nompomenHsle B aekadbpe 2005 rona,
MOKa3alli, YTO BCce MPUOBIBLIME 3aJiepXKaHHble UMEIH MpH ce0e MM YI0CTOBEPSIOIIIe
JMYHOCTb TOKYMEHTbI MJIM MIJINLIENCKHE CIIPABKH, MOATBEPKAABIINE UX JTUYHOCTD.

83. B mexabpe 2005 roga llenTpanbHoe xene3HOA0pOKHOE HH(POPMAIIMOHHOE OI0pO
Poccun npencraBuio cienctsuio nHpopMalnoo 000 BCeX JKEIE3HONOPOKHBIX Ouierax,
KyIUIeHHbIX moxa damunuei SuaueB ¢ ¢espanst 1998 no okrsabpe 2005 (oxomo 450
HITYK).

84. 21 suBaps 2006 roma ciaencTBHE BBIHECIO ITOCTAHOBJIEHHME O MOJIEKYJISIPHO-
TeHETHYECKOH IKCTepTH3e 00pa3ia KpOBU 3asiBUTEIBHULIBI IJISI TOTO, YTOOBI MPOBEPHUTH
MOTYT JIi OBbITh C HEW CBsI3aHbl JiMla, YOUTHIE B XOJ€ CONMPOTUBICHUS (enepaTbHbIM
BJIACTSIM.

h) PacciienoBanue yroioBHOro jejia B OTHomeHun SingueBa

85. 6 oktsa0ps 2004 roma BoeHHas MPOKypaTypa, MPOBOAMBINAS paccieioBaHUE
noxuieHus SAxaueBa, Bo30yaWia YyrojoBHoe Jeno 00 ywactuum Xamxu-Mypata
SlHaueBa B HE3aKOHHBIX  BOOPY)KEHHBIX  (OPMHUpPOBAHUSX, T.€. COBEPUICHHH
npectymieHus, npexycmorpeHtoro cr. 208 YK P®. B 1ot ke neHp fHnueBy ObLIO
3209HO MPEIbsBICHO OOBUHEHHE B BBIIIIEYKa3aHHOM MPECTYIUICHUH U €r0 JaHHbIE ObUIH
BHECEHbI B 0a3y MaHHBIX (enepajbHOro po3bicKa. J[aHHOMY YTOJIOBHOMY Jely ObLI
npucBoeH Homep 34/00/0040-04.



i) Mndopmanus, cesizanHas ¢ o0Hapy:keHHeM Tea B AixaH-Kage

86. 17 ¢espans 2005 rona BOSHHBII IPOKYpPOpP, OTBETCTBEHHBIN 3a pacciieZlOBaHUE
Jiea, IPUOCTaHOBUII IIPEIBAPUTENILHOE paccieloBaHue MOXUILEHUs SIHaueBa B CBS3U C
HE YCTAHOBJICHMEM I10J03PEBAEMBIX B COBEPIIEHUHU NpecTyIuieHus. COOTBETCTBYIOIIEE
MIOCTAHOBJICHHE CYMMHUPOBAJIO IIOJyYE€HHBIE CJIEJCTBUEM Ha TOT IEPUOJ BPEMEHU
pe3yibpTaTel. B 4YacTHOCTH, B HEM COJEp)Kajach CChbUIKA HA IIOKAa3aHUS YEThIPEX
MUTUIIMOHEpoB U3 CapaToBckoi o0nacTu, ObBIIMX B KoMaHaupoBke B YUeune B 2000
rogy. Kaxnapiii u3 Hux mokasan, 4ro B cepeauHe ¢eBpans 2000 roma Ha OKpanHax
Anxan-Kanbl y knaa0uiia, Obuid 0OHapyKeHbI MSTh MY>KCKHX TPYIHOB B KaMy(QUIsKHOM
U rpaxaaHckod (opmax ofexsl. MecTHbIe KUTETU OTKAa3aJuCh NOXOPOHUTh MX, TaK
Kak oHU He ObUM U3 Anxan-Kanel. Tena Oputn noctaBnensl B ['po3nenckuit BOB/I, riae
OHM OBUIM CHATHI Ha BHJEO U cdoTorpadupoBaHbl COTpyIHUKAMHU [po3HEHCKOM
parionHo¥ mpokypatypsl. [locne aToro tena OvuM mocTaBieHsl B Mo3nok, CeBepHas
Ocerus, Ha MamMHE KOMeHAaHTa [ po3HEeHCKOro paiioHa.

87. B noxymente ot 17 despans 2005 roga uMeeTcsi CChUIKa Ha AOKIJIAJl COTPYIHHUKA
I'po3nenckoro BOBJI, ropopsimias o TOM, 4YTO >YpPHaJl pErUCTpalM CyJaeOHO-
MEIUIIMHCKOTO IIeHTpa B MO3710Ke HE CONEPKUT WH(POPMAIIMU O JOCTaBKE KAKHX-THOO
HEONO3HAHHBIX TeJ B nepBoil noaosuHe 2000 roxa.

88. Jlamee B JOKYMEHTE MMEETCsl CChUlKa Ha MH(opManuio ['po3HEeHCKON paliloHHOM
MPOKYpPaTyphl O TOM, YTO paccieoBaHus 1Mo GakTy oOHapy>KEHUs MPOKypaTypoil matu
MY>KCKHX Tell Ha kinanouie Anxan-Kanel B ¢pespaiie 2000 roga, He IPOBOIUIOCE.

89. B Marepuanax yroioBHOTo nena, u3ydeHHbIX CyIoM, JaHHBIX JOKYMEHTOB HE
UMEETCS.

J) Ykazanns npoxypopa

90. Ha pa3HbIX cTaausax pacciieloBaHus YTOJIOBHOTO Jiesia MpoKypaTypor YeueHckoit
PecriyOnuky ObUIM  NOATOTOBJIEHBI yKa3aHMs, MEPEUHUCIAIONIME MIard, KOTOpbIE
CJIEIOBAJIO TPEINPUHATH CIEAOBAaTEIsIM B PaMKaxX pacclieJOBaHHs JaHHOTO jaena. 3
nexkadbps 2001 roma mnpokypop mnpokypaTypel YeueHckoil PecnyOnmuku npukaszan
IIPOBECTH TIOJIHOE paccieloBaHUE BCEX OOCTOSTENbCTB HMCUe3HOBeHUs SIHnuena,
YCTAaHOBUTH JINYHOCTU TE€X, KTO MPOBOJAWI CIIELUalbHYIO onepanuio B AnxaH-Kaie B
Havaye ¢espans 2000 roga, HAWTH 3aABUTEIBHUIY W MPHU3HATH €€ MOTEPIICBIICH IO
YTOJIOBHOMY JIEITY.

91. 6 nexabps 2003 roma mpokypop I'po3HeHCKOoro paiioHa OTMETHI, YTO
«(paxTuyecku Mo Aenmy He OBUIO MPOBENCHO HAJUICKAIIETO PacCieOBaHUS, B CBSA3H C
HENPUHATHEM Mep Ui YCTAaHOBIICHUS U paACCIIEIOBaHHS OOCTOSITEIBCTB YKa3aHHBIX
coObITui». OH yKa3al cieaoBaTelsiM BHOBb IPOBECTH JONPOC 3asiBUTEIIBHULIBI U €€
My’Ka, JOMPOCUTh HX O «JIMYHOCTH» Xalxu-Mypara SHaueBa U O COOBITHSX,
He3aMeUIMTENbHO TMocienoBaBmux nocie 2 ¢espanst 2000 roma, B YaCTHOCTH,
YCTaHOBUTH, KTO OBLIM CBUICTENAMU M JIMLAMH, NPOUH(DOPMHUPOBABIIMMH €€ O
3akmoueHHbIX B Aunxan-Kane, Toncroii-lFOpre m YepnokoszoBo. Kpome Toro, Obuio
HEOOXOJMMO HAWTH KOMMIO BHAEO3aNucU jAompoca SuaueBa. B mokymeHTe Takxke
COJIEp)KaJUCh YKa3aHUS Ha MPHUHATHE MEp IO YCTAaHOBJEHUIO MOApa3JeIeHUN
(henepanabHBIX CHJI, KOTOPbIE MOTJIM Y4acTBOBATh B IIPOBE/ICHUU CHEIHAIBLHON onepanuu
B Anxan-Karne B Hauane ¢eBpais 2000 roja U yCTAaHOBICHUIO 00CTOSTEIIBCTB TOTO, YTO
CIIYYHJIOCH C 3a]IepP>KaHHBIMH.

92. 1 mapra 2004 rona 3amectuTenb Mpokypopa UeyHu ykaszan clieqoBaTelsiM Ha
HEOOXOJMMOCTh YCTAaHOBJICHUSI MeCTOHaxoxaeHus r-ua b. u r-na W. u ux gompoca o0
oOcTosiTenbeTBaX 3ajepxanus SunueBa. OH TakKe BBIHEC YKa3aHHUA OTHOCHTEIHHO
NPOJODKEHUS CIIECTBEHHBIX MEPOIPUSATHI, HAIeJIEHHBIX HA BBIICHEHHE JIMYHOCTU
SAnaueBa v mpoBeCHUE IPYTHX HEOOXOIUMBIX CIICACTBEHHBIX MEPOIIPUSITHIA.



93. B nepuog ¢ utonst 2001 roga no ¢gespans 2006 roga npeaBapuTeIbHOE CIEICTBHE
[0 /ey NPUOCTAHABIMBAJIOCh M BO30OHOBISJIOCH IIECTh pa3. B coorBercTBHM C
HOCJIEeTHUM yKa3zaHueM 3amecturens ['enepansHoro Ilpokypopa ot 10 ¢espans 2006
roja, Cpok cienctBus Obul mpoyieH g0 16 ampens 2006 roma. Kpome Toro, B Hem
0000111a11Ch JOCTUTHYThIE K TOMYy MOMEHTY PE3yJbTaThl U OTAABAIMCh PACHOPSHKEHUS
[0 YCTAaHOBJIEHHIO M JIONPOCY JAPYyTHX 3aJepXkKaHHbIX W coTrpyaHukoB ['YIHH,
IPUHUMABIINX Y4YacTHE B 3aJ€pXKaHUM MOJO3PEBAEMBIX B paccMaTpUBAEMbIH ICHb, a
TaKk)Ke€ MpPOBEPKE BEpCUU O TOM, 4TO SHIMEB MoOr cOexaTb H3-IOJ CTPaXKU WIH
BOCIIOJIb30BAThCS (DaIbIIUBBIMU JTOKYMEHTAMH U T.[.

2. Buoeosanuce, coerannas HTB

94.  IlpaBUTENBCTBO  NPEACTAaBWIO  KONMIO  TEJIEBU3MOHHOIO  PEMOpTaXka
tenexkomnannun HTB, gatupoBannoro 2 despans 2000 roma u comeprKamero KOpoTkoe
UHTEPBBIO ¢ XamKu-MypaToM SHAMEBBIM, CTOSAIMM y aBToOyca. OH MOATBEPAUI, YTO
npumien B Auxan-Kamy u3 I'posHoro, m 4ro oH OblT B TIpymme, COCTOSUIEH
npubnusuTensHo U3 15 yenosek. [locne 3Toro kamepa nokaspiBaet SIHIUEBa CTOSIIIUM B
OJIMHOYECTBE y  METaJUIMYeCKoro 3abopa, M  TPyNIy  BOEHHOCITY>KalIUX
pa3BOpaUMBAIOLINX YEPHOE 3HAMs C apaOCKUMU HAIHCSIMHU.

3. Hokymenmul, npedcmasnenmvie 3as18umenbHuyel

95. 3agBurenpHuna npenocraBuna B Cyn HeZaTUPOBaHHYIO KOIHIO HMHTEPBBIO
npoxtocepa teneBuznoHHoro kaHaia CNN Paitana YuinkoyTta, JaHHOTO UM OJHOMY M3
WnuTepHeT-KypHaiIoB, B KOTOPOM OH pacckaszall O TOM, Kak J0npoc SlHaueBa ObUT CHAT
€ro KOMaHJ10M:

«YeueHckas BOIHA, a UMEHHO €€ BTOpas KaMIaHWs, CTajla MOWUM HEPBBIM OIBITOM pPa0OTH B
YCIIOBUSIX peaJbHBIX OO0EBBIX HeHCTBHH. SI cmor Onm3ko HaOironaTh 3a JAEHCTBUSMU M YBHIETBH
MHOTO€ C 00€MX CTOPOH KOH(]IMKTA.

51 myTeniecTBOBaJI ¢ PYCCKMMH BOWCKaMHM, Koraa oHM B3sutn AnxaH-Kamy, cemo Haxomsmieecs
Henayieko ot cronunbl Yewunn 1. 'po3Horo. OHM 3aXBaTHIIM B IUIEH Ky4y YEUCHCKUX OOCBHKOB; OIWH
U3 HUX, MOJIOJON mapeHs, jet 20-30Tu, ObpuT o1eT B YHH(POPMY POCCHIICKOTO CONIaTa, KOTOPOTo, OH,
cKopee Bcero, yomn. Bropoii mo cTapmuHCTBY U3 pOCCHHCKHX BOSHHBIX ITOAOIIET K HEMY M CKa3al:
« Kakoro ueprta ThI 311eCh Jeaeiib B (opMe pOCCUiCKOM apMuu?» [IoBCTaHel OTBETHII €My, H OHU
Ha4aJId O YeM-TO CIIOPUTH. ['eHepas MpoCMOTpeNn COAEepP)KHMOe KapMaHOB 3aJI€PXKAaHHOTO M Hallel
ero nacnopt. OH MPoOYMTa BCIYX COAEPIKABIIYIOCS B HeM MH(OpPMAIMIO. 3aTeM OH CKasall JBYM
connaram: «/30aBeTeck OT 3TOrO MapHs. YOelTe ero npsimMo 3aeck». Conjgarsl He 3HAIH YTO JIENaTh.
OHH 3HaNH, 9YTO MBI CHUMaeM Ha kaMepy. [103ToMy OHH TOJIBKO KUBHYJIH, HO HUYETO HE CKa3alu.

Korma rerepan omsTh MpoOXOAWI MEMO 3TOTO MECTa, OH paccepauics. « S ckazan BaM M30aBHTHCS
ot sroro mapss!» Conmatel nmoTammian mojogoro uenoBeka K BTP u yBesnu ero. Pycckuit
ITOJIKOBHHK IOIOIIC] KO MHE U CKa3all: «D, PailaH, XOuelllb CHATH Ha BUACO Ka3Hb?» ITO ObLI OJHUH
W3 TE€X MOMEHTOB, KOT/Ia THI KaK >KYPHAIUCT HE 3HaelIb, 4TO Aenath. C OJHOI CTOPOHBI, S ObI CHSUI
BOCHHOE TIPECTYIUICHHE, Ka3Hb HEBOOPYKEHHOTO deioBeka. C Ipyroil CTOPOHBI, 3TO OBUIO TPOTHB
MOMX HMHCTHHKTOB. TOJNBKO TOrJa, KOrna TaHK, HA KOTOPOM s TpHeXaj, CTal OThe3KaTh, MHE
MPUIIUIOCH 3aCKOYUTHh Ha ero O0opT. Uepe3 HECKOIBKO MECSIEB MBI NPHEXaH [0 aApPEeCcy 3TOro
MOBCTaHIAa-00€BUKA, TPOMKO MPOYHTAHHOTO T'€HEpajioM B KaMmepy, 4TOObI BBISICHUTH, YTO C HUM
mpou3onuio. Mbl MoKa3ajiu €ro MaTepu Hallle BUAEO W CIPOCHIIH, CIBIIIANA M OHA 4YTO-HUOYIb O
ceiie. OHa He ciblmana. JTo ObBUIO OYEHb TSDKEIO - OHAa COBEPIICHHO paccTpomsiach. Becbma
BEPOSITHO TO, YTO €0 Ka3HUJIH.

II. HAITMOHAJIbHOE 3AKOHOIATEJIBCTBO

96. JIo 1 utons 2002 roga yrojgoBHO-IpOLECCYaIbHble OTHOIIEHUS PETYIMPOBAIINCH
VYronosuo-IIpoueccyansubiM Konekcom PCOCP. C 1 urons 2002 roga crapeiii Konekc
6b11 3ameHeH YrosnoBHO-IIponeccyansusiM Kogexcom PO (VIIK).



97. Crarbs 161 HoBoro VIIK ycraHaBnuBaeT mpaBWIO HEIOIMYCTUMOCTHU
pasriiameHus JaHHBIX MPEeABApUTENIBHOIO paccienoBaHus. B cooTBeTcTBUM ¢ YacThio 3
JAHHOM CTaThbM, JaHHBIC NPEABAPUTEIHHOIO PACCIEAOBAHUS MOTYT OBITh IpelaHbl
[JIACHOCTH JIMIIb C pa3pelleHus IPOKypopa, clIeloBaTes, 103HaBaTels U TOJIbKO B TOM
o0beMe, B KakOM HMH OyJeT NpPU3HAHO 3TO JOMYCTUMBIM, €CIIM pasIJIallleHue He
MIPOTUBOPEYUT MHTEpPECaM TMpPEABAPUTEIBHOIO pAaccleOBaHUS W HE CBS3aHO C
HapyLICHUEM IIpaB ¥ 3aKOHHBIX MHTEPECOB YYAaCTHUKOB YIOJIOBHOI'O CyIOIPOU3BOACTBA.
Pa3rnamenue maHHBIX O YAaCTHOW KM3HU YYAaCTHHMKOB YTOJOBHOI'O CYJONPOHM3BOJICTBA
0e3 X coriacus He JOITyCKaeTcsl.

[MTPUMEHSAEMBIE HOPMBI [TPABA

I. 3SAABJIEHHBIE HAPYIIEHWA CTATBU 2 KOHBEHIIA

98. 3asBuTenpHUIIA YTBEpXkJaia, YTO €€ ChIH ObUI HE3aKOHHO YOUT areHTamu
rocyJ1apcTBa, U 4TO BIACTU HE MPOBENU YPPEKTUBHOIO U aJEKBATHOI'O pacciel0OBaHUs
ncyesHoBeHust Xamxku-Myparta SAnaueBa. Ona cocnanach Ha Crathio 2 KoHBeHIMH,
KOTOpas NpeyCMaTpUBAET:

«l. HpaBo KaXXJ0ro Jinia Ha XWU3Hb OXPAHACTCA 3aKOHOM. Hukto He MOXET ORIThH YMBIIJICHHO

JIMIICH JKU3HMU HWHA4Y€ KaK BO HWCIIOJIHECHUE CMEPTHOIO IIPUTrOBOpa, BBLIHECCHHOTO CyIOM 3a
COBCPUICHUC IMMPECTYIUICHUSA, B OTHOIICHUHU KOTOPOT'0 3aKOHOM IMPEAYCMOTPCHO TAKOC HAKA3aHUC.

2. Jlnmenue >XuU3HU HE paccMaTpruBacCTCAd KaK HAPYHICHUC HaCTOiIIIICfI CTaTbH, KOTJa OHO SABJISACTCA
pPeE3yIabTaTOM a0COIIFOTHO HGO6XO,I[I/IMOFO MNPUMCHCHUS CUJIbIL:

a) JUIA 341U ThI JIF000ro0 Jaa OT MPOTUBOIPABHOI'O HACUIIHA,

b) s ocymiecTBIeHHS 3aKOHHOTO 3aepXKaHUs MU TIPEIOTBPAICHIS To0era JINIa, 3aKII0YeHHOT0
IOJT CTPaKy Ha 3aKOHHBIX OCHOBaHUSIX;

C) JJIs1 IIOJaBJICHUA, B COOTBETCTBUH C 3aKOHOM, 6yHTa HIIH MATECXKA».

A. OTcyTCTBI/Ie 3alllUMThI IpaBa HA KU3Hb

1. loeo0wl cmopon

a) 3asiBUTeJBLHULA

99. 3asBuTenpHULIAa YTBEp)KJajda, YTO BJIACTH HECYT OTBETCTBEHHOCTh 32
MCYE3HOBEHHE W YOWICTBO ee chlHa Xamku-Myparta SnmueBa. OHa cocnanach Ha
U3BECTHBIC OOCTOSITENILCTBA €ro 3aJiep)KaHus, YETKUW TpUKa3 crapuiero odwuiepa
POCCHUICKON apMHUM Ka3HUTh €€ ChbIHA U JOJTH MepHoJ] BPEMEHHU, B TEUEHHE KOTOPOTro
HE YCTAHOBJICHO MECTOHaxoxkjaeHue ee cbiHa. [lo ee MHenwuto, [IpaBuTenbcTBO HE
NPEJICTaBUIIO JOCTOBEPHOM MH(GOPMAILIMU O TOM, YTO C HUM MPOU30IILIO MOCIIE JOMPoca,
M UYTO HET HUKAKUX OTMETOK O TOM, 4YTO SIHauEeB cojepxkaycs IMoj CTpaxeill B
¢bunpTparmonHom nyHkte B Tonctoi-lOpre, B CU30 UepHOKO30BO M IPYyTUX MECTax,
WJIM YTO OH MOJYYHUJI MEAUIIMHCKYIO TOMOIIlb, U T.1.

b) IlpaBuTeLCTBO

100. IIpaBuUTENBCTBO HE OTPULATIO TOTO, YTO XaJKU-MypaTr SAHIueB KaKk aKTUBHBIN
YJeH  HE3aKOHHBIX  BOOPY)KEHHBIX  (OPMHMPOBAaHUM,  OKa3aBIIMX  SPOCTHOE
COIPOTHUBIICHUE YCTAHOBJICHUIO MPABONOPSIKA U 3aKOHHOCTH B YeuHe, ObuI 3a/1epkaH 2
¢despans 2000 roga B Anxan-Kaime. OHO He oTpumazo TO, 4TO OH HCYE3 IOCIE
3a/iepiKaHusl.



101. IIpaBUTENHCTBO OTpULIANIO TO, YTO SIHAMEB ObUT YOUT areHTaMu rocyaapcTBa.
OHo cocnanock Ha MHOTOYHCIICHHbBIE 3aKIIOYEHHS SKCIIEPTOB U MOKa3aHUs CBUJIETENeH
U3 MaTepuajloB YroJIOBHOIO Jie€ja, ONMCAaB CJIOBAa Ie€HEpaj-NOJKOBHUKA bapaHoBa kak
SMOILIMOHANBHYIO, HO, TEM HE MEHee, ONpaBIaHHYI0 pPEaKIMI0 Ha IMPOBOKAIIMOHHOE
NIOBEJICHNE 3aJ€P’KAaHHOr0, a HE KaK HaJUIeKallUil MpuKa3, OTAAHHBI KOMaHINPOM
MOTYMHEHHBIM. MHOIOYUCIIEHHBIE CBHUIETENH MOKa3alu, 4To Mocie Jonpoca, SHauesa
OTBEJIM Ha HECKOJIBKO METPOB B CTOPOHY, I'/I€ OH OCTABAJICS HEKOTOPOE BPEMsSI U 3aTEM
€ro yBe3JIM Ha «(QUIbTPallMOHHBIN MYyHKT». DakT cmepTu SHaneBa He ObUT YCTaHOBIJIEH
B XOJI€ MPEABAPUTEIBHOIO CIIEICTBUS.

102. TIpaBUTENbCTBO MOAYEPKHUBAIO, YTO y SIHAMEBa ObUIM CEephe3HbIE OCHOBAHUS
Ui mobera ot BiacTei, 0coOeHHO BBHYy BO30YKIEHHOTO MPOTUB HEro B OKTA0pe 2004
rojia yroiaoBHoro ziena. OHO cOocllanoch Ha MOKa3aHUs JBYX CBUAETENEN U3 MaTepHUajoB
YTOJIOBHOTO JIeJa, O TOM, 4TO ero Bujaenu B Yeune nocne dgespanst 2000 roga (cM. BbIIe
§§ 77-78). OHO TakXKe OTMETWJIO, YTO paccieOoBaHUE TMPOAOHKACTCS H  4YTO
IPOBEPSIOTCS BCE BEPCHUU €r0 HMCUE3HOBEHHS, B TOM YHCIE HOOEr WU CMEpTh B
pe3ynbTare nonajgaHus B 3acajy BMECTE ¢ KOHBOEM.

2. Oyenxa Cyoa

a) Oomas omeHka

103. Cratbs 2, KOTOpasi OXpaHseT MpaBo Ha )KU3Hb U YCTAaHABIUBAET OOCTOSITENLCTBA
TOT0, KOTJa JIMIIIEHUE XKU3HU MOKET OBITh ONMpaBIaHO, CUUTAETCS OJHOM M3 Hambosee
OCHOBOIIOJNIAararnmx HopM KOHBEHINH, B OTHOIIIEHWH KOTOPOH He pa3penieHbl HUKaKnue
oroBopku. Hapsny co Cratheil 3, oHa Takke oOeperaer OCHOBHBIE I[EHHOCTHU
JEMOKPATHICCKUX CO00IecTB, cocTaisironmx coooir Coset EBpombl. Takum oOpa3om,
00CTOSITENECTBA, MPHU KOTOPBIX JIUIICHHE >KU3HH MOXET OBITh OMPaBIAHO, TOJIKHBI
TOJIKOBATbCsI CTPOro orpaHudeHHO. OOBeKT W 1enb KOHBEHIMHM Kak WHCTPYMEHTA
3alMThl TpaB YelOBEKa Takke TpeOyroT Toro, 4todbl CTaThsi 2 TONKOBalach H
OPUMEHSAJIACh TOJBKO TaKUM OO0pa3oM, KOTOpbIM JAelaeT NpelyCMOTPEHHBIE €l0
rapaHTuu mnpakTudeckuMu U dQdextuBHbME (cM. McCann and Others v. the United
Kingdom, judgment of 27 September 1995, Series A no. 324, § 146-147).

104. B cBere BaXHOCTH 3alluThl, mpenocraBimseMoil Cratbeir 2, Cya o00s3aH
NOJIBEPTHYTH JIMIICHUE JKU3HU CaMOH TIATEIHHON MpOBEpKEe, MPUHIMAas BO BHUMaHUE
HE TOJBKO JCHCTBHS areHTOB TOCyJapcTBa, HO M BCE OOCTOATENIbCTBA JeNa.
3anepKaHHBIE HAXOAATCS B YSA3BHMOM MO3UIMHM, M TO3TOMY Ha BIACTAX JICKHUT
00s13aHHOCTh TO0 X 3amuTe. CrempoBaTeNnbHO, KOTJa JHUI0 MOMEIICHO MO CTPaxy B
XOpOIIEM COCTOSIHUW 3[I0OPOBBSI M NPH €0 OCBOOOXICHUHM YCTAaHOBJICHO, YTO y HETO
UMEIOTCSl TIOBPEXJICHHUA, AJI TOCYIapcTBa OO0S3aTENbHBIM SBISIETCS IMPEIOCTaBICHUE
NpUEMIIEMOTO OOBSICHEHHST TOMY, KaKHM o0Opa3oM JaHHbBIE TOBPEXKACHUS ObUTH
nonyueHsl (cM, B T.4. Avsar v. Turkey, no. 25657/94, §391, ECHR 2001-VII
(BpImuckH)). OOS3aHHOCTH BJAcTE OTUMTATHCS 3a OOpalleHHE C 3a/lep>KaHHbIM HOCHUT
0c000 CTPOTHii XapakTep, eCu JUI0 YMUPAET I UCUYE3aET MOCIIe 3aIep>KaHusl.

105. Tam, rme paccMmarpuBaeMble COOBITHS LEIMKOM WM B OONbIIed Mepe,
HaxXOAsATCSl B HCKIIOYUTENBHOM BEJIEHUM BJIAcTe, Kak B ClIy4ae C JHIaMHU
HAXOISAIIMMUCS TIOA WX KOHTPOJIEM TMPH COJAEP)KAaHUHM TMOJ[ CTpaked, BO3HUKAIOT
Cepbe3HbIE MPEANONIOKEHHS 0 (PaKTHUECKUX 00CTOATENHCTBAX, MMEBIIUX MECTO B CBSI3U
C TIOBPEXXICHUSAMHU U CMEPTHIO, MPOUCHICIINMHU BO BPEMsI HaXOXKICHHUS IMOJ CTPAXKEH.
Takum o00pa3oM, MOXKHO CUMTaTh, 4YTO Opems JOKa3bIBaHUS U oOecrevyeHue
yIIOBJIETBOPUTEIBHBIX U YOCIUTEIbHBIX OOBSICHEHUH JEKUT Ha BIACTIX (cM. Salman v.
Turkey [GC], no. 21986/93, §100, ECHR 2000-VII; Cakict v. Turkey [GC], no.
23657/94, § 85, ECHR 1999-1V; Ertak v. Turkey, no. 20764/92, § 32, ECHR 2000-V; u
Timurtas v. Turkey, no. 23531/94, § 82, ECHR 2000-VI).



106. Yro kacaercsa ocnapuBaembIX (akToB, To Cya HAllOMMHAeT O TOM, YTO €ro
MPAaKTHKA TPUICPKUBACTCS TIPU OIICHKE JIOKA3aTeNLCTB CTaHIApTa JOKAa3bIBAaHHS «BHE
pazymHoro comHeHus» (cMm. Avsar v. Turkey, ynomsHyToe BbImie, § 282). Takoe
JI0Ka3aTeIbCTBO MOXKET BBITEKATh W3 COCYIIECTBOBAHHS JOCTATOYHO OOOCHOBAaHHBIX,
YeTKMX ¥ B3aWMMHO TMOATBEPXAAMOIINX  yYMO3AKIIOUYEHUNH WM  aHAJOTHYHBIX
HEOIIPOBEPKUMBIX Tpe3yMmnnuii (akra. B m1aHHOM KOHTEKCTE, MOBEICHUE CTOPOH TMpH
HOJYYEHUHU JI0KA3aTeNbCTB JIOJKHO NPUHMMATHCS BO BHUMaHue (cM. Ireland v. the
United Kingdom judgment of 18 January 1978, Series A no. 25, p. 65, § 161).

107. Cyn 4yTKO OTHOCHUTCS K BCIIOMOTaTeNbHON CYIIHOCTH CBOEH POJIHM U NMPHU3HAET,
YTO JOJDKEH TIPOSIBIISATH OCTOPOXKHOCTh, TPHUHMMAas Ha ceOs poib Ccyla TepBOu
WHCTAHIIMM 110 YCTAaHOBIEGHHIO (DAKTOB, KOrjJa OTO SBISETCS HEU3OEKHBIM TIpU
00CTOSATENHCTBAX KOHKPETHOTO jaena (cm., Hanpumep, McKerr v. the United Kingdom
(dec.), no. 28883/95, 4 April 2000). Tem He MeHee, KOTAa 3asBICHbI OOBHHEHUS B
Hapymennn Crateit 2 u 3 KonBenmuu, Cya o0s3aH TIPOBECTH 0CO00 THIATEIHHYIO
npoBepKy (cM. mutatis mutandis, the Ribitsch v. Austria judgment of 4 December 1995,
Series A no. 336, § 32; and Avsar v. Turkey, yka3anHoe BbIimie, § 283) maxe ecnu
OTIpeJieIeHHbIe BHYTPEHHUE MPOLIEAYPhI U PACCIIEOBAHUE YKE ObUIHM POBEICHBI.

b) MoxHo u cuntath Xamxu-Mypara SInaueBa ymepium

108. 3agBurenpHuna xanyercs no Crarbe 2 KoHBEHIIMM O TOM, 4TO IOCJIE apecTra
Xamxku-Mypar ucye3 u IO BCEU BEPOSATHOCTH yMep nof crpaxein. [IpaBurenbcTBO
OTPHULAET TO, YTO OH YMED.

109. B ykazaHHOM BbIllle IOCTAaHOBJIECHUU 110 aeny Timurtas v. Turkey Cyn oTMeTHI
(§§ 82-83):

«Korma mumo Oepercst mMox CTpaxky B XOPOIIEM COCTOSIHUU 3JI0POBBS, HO IPU OCBOOOXKICHUH Yy
HETo OOHAapYXKCHBI TOBPESKICHUSA, IS TOCYNapCTBa SBIICTCS OO0SM3aTEIBHBIM TPEAOCTABIICHHE
MPUEMJIEMBIX OOBSICHEHHH TOMY, KakuM o00pa3oM ObUIM TOJNYYCHbI O3TH TOBPEXKICHUS, NPU
HECcOOIOICHNH Yero Bo3HuKaeT Bonpoc o HapyuieHun Cratbu 3 KonBeHuwmu....Takum ke oOpazom
Crathsi 5 HajmaraeT Ha TOCYHAapCTBO 00s3aTENBCTBO OTYMTATHCA 32 MECTOHAXOXKIEHHE JIF0OO0TO
HaXOJIIErocsl TOJA CTpaXkeidl Iuma, KOTOpoe, TakuM o00pa3oM, MOMEIIEHO IO KOHTPOIb
BJiacTeii....Bormpoc 0 TOM, MOJHUMET JIM HE MPEIOCTABICHHE BIACTAMHU IMPUEMIIEMOTO OOBICHCHHUS
y4acTH 3aJIep’KaHHOTO, MPU OTCYTCTBHM Tela, BONMPOC O HapymeHun CTaTbu 2, 3aBUCUT OT BCEX
06CTOHTeJ'H)CTB Jcj1a, U B YACTHOCTH, OT HaAJIHW4YHA JOCTATOYHBIX KOCBCHHBIX JO0Ka3aTCJIbCTB,
OCHOBAHHBIX Ha KOHKPETHBIX 3JEMEHTaX, W3 KOTOPHIX, HA OCHOBAaHHMU TPEOOBAHUS O CTaHAAPTE
JTOKa3bIBAHUS, MOXHO CJIEJIaTh BBIBOJ O TOM, YTO 3aJ€PIKaHHOTO MOXKHO CYHMTATh YMEPIIUM BO B
BpEeMsI HAXOXKJICHHUS TI0J] CTPAXKCH. ...

B nmanHoM oTHomieHWH (aKTOpOM, KOTOPBIM CJeoyeT NMpUHATh BO BHUMAaHHE, XOTS OH W He
SIBIISIETCSI CaM 110 ce0e PeIIaroIiM, SBIISICTCS IEPHOL BPEMEHH, ITPOILIEeIINI ¢ MOMEHTA ITOMEIIECHHS
nuna nox crpaxy. Heo6xoaumMo nmpu3HaTh TO, YTO YeM OOJbIIE BPEMEHH NMPOXOIUT 0e3 KaKHX-TTHO0
M3BECTUI O 3a7iep’KaHHOM, TeM OOJbIlle BEPOSTHOCTH TOTO, YTO OH WIM OHA yMepiH. Takum
o0pa3oM, mepea TeM, Kak CIAENaTh BBIBOA O TOM, YTO JAaHHOE JIUIIO MOXKET CUHTAThCS YMEPIIHM,
BpeMsi, MpOLIEAIIce C MOMEHTa 3aJepyKaHMs, MOXET [0 HEKOTOPOW CTENeHW, INOBIHUITH Ha
3HaYMMOCTb JPYTHX ACMEKTOB KOCBEHHBIX M0Ka3aTenbCcTB. B cBsa3u ¢ atuM Cyn cuuTaer, 4To Takas
CUTyaIllsl CO37aeT OCHOBAHUS JJI BO3SHMKHOBEHHS BOIIPOCOB, BBIXOJSIIMX 32 PaMKH IIPOCTOrO
HEOOOCHOBAHHOTO 3aJlepXKaHus, MpoBefeHHoro B HapymeHue Crarbu 5. Takas uHTepmpeTaunus
cnocobcTByeT A(QeKkTUBHOM 3amuTe TNpaBa HAa JKW3Hb, HpexycmorpeHHoro Crareeid 2,
CUMTAIOMIENCS OAHOI U3 CaMbIX OCHOBOIOJAraromux Hopm Konsenmuu...»

110. B Buny msnoxennoro Boiie, Cya BBIIEISET 110 JAHHOMY A€y psAJl BaXKHEHIINX
3JIEMEHTOB, KOTOPBIE CIEAYET NPUHATH BO BHUMAaHUE IIPU OINPENEICHUH TOr0, MOXKET JIH
Xamxu-Mypar SHAueB cuuTaThCsd YMEpPLIMM, W HECYT JIM 32 3TO OTBETCTBEHHOCTh
Biactu. Ilpexxne Bcero, IlpaBUTenbCTBO HE OTPUIIAET TOTO, YTO OH OBLI 3aAepikaH 2
deppans 2000 roga BO BpeMs IPOBEICHHUS AaHTHTEPPOPUCTUYECKOW OMEPAIMH B CEe
Anxan-Kana. Bo-BTOpbIX, BUA€03aMIUCh U MHOTOYUCIIEHHbBIE CBUAETEIBCKNE TOKA3aHMs,
coJiepXalirecss B MaTepraiax yroJOBHOIO Jieia, MOATBEPKAAI0T, YTO €ro J0IpalinBal
CTapmuii opuIep, KOTOPHIH B KOHIIE AOMPOCa CKa3ald O TOM, 4TO SIHIUEB TOJDKEH OBITh



Ka3HeH. MoOryT M ero cioBa OBITh HWCTOJKOBAaHbI KaK HaJUICKANIMA MPHUKa3
BBITIIECTOSAIIETO JIUIA, OCmapuBaeTcs cropoHamu. OJMHAKO HE BO3HHKAET COMHEHUHU B
TOM, YTO MPHU 0OCTOATENHCTBAX JAHHOTO JIelia, TaKas CUTyalusi Moria Obl CIIpaBeIINBO
CUMTAThCS YrpoXKarollel *u3Hu 3a7epxaHHoro. B-tperbux, co 2 ¢espans 2000 roxa
HET HHUKAKUX 3aCIy>XKUBAIOIIMX JOBEPHUS M3BECTHMM O CBhIHE 3asBUTEIbHULIBI.
JlokazaTenbcTBa 00paTHOrO, coJEp)KalllMecss B MaTepuaiax YyroJIOBHOIO Jefa, Ha
KOTOphIe cchiiaercs [IpaBUTENbCTBO, OUEHBb CNadbl, TaK KaK HU OJIMH M3 CBHJETENCH,
yTBepKaaromux, 4to Buaenu SArmmeBa mocne ¢espans 2000 romga, HE 3HAIM €r0
JOCTaTOYHO XOpOIo, U 00a MoKa3aau, YTO MPOCTO MEIHKOM YBUIEIU C PACCTOSIHHS,
YeJI0BEKa, MMOX0XKET0 Ha Hero (cM. Beimie §§ 77-78). Hao0opoT, 4TO KacaeTcst ero CeMbH,
COKYPCHHKOB M JIPYTUX 3a/IepKAHHBIX B TOT K€ J€Hb, HUKTO U3 HUX HE BHUJEI €ro U
HUYEro He ciblmai o HeM co 2 ¢espans 2000 roma. Ero ums He yka3aHO HU B OJTHOM W3
PEruCTpOB ydeTa coaepkamuxcsi noxa crpaxeil. M, Hakonen, IIpaBuTenbcTBO He
MPEAOCTABIISIET HUKAKOTO MPUEMIIEMOTO OOBSCHEHUSI TOMY, YTO MPOU3OIIO ¢ XaJKH-
Mypatom fHAueBBIM TOCTE €ro 3aaepkaHus. Bepcuu o Tom, 4To OH cOexan Wiu ObLT
yOUT BO BpeMsl 3aCajIbl HE MOTYUYHIIN MOITBEPKACHUS B XOJI€ PACCIICIOBAHUS.

111. Ilo yka3zaHHbIM IpUYMHAM, IPUHHUMAsE BO BHUMAHUE TO, YTO Ha MPOTSKEHUU
OoJjiee yeM MIECTH JIET OTCYTCTBYET Kakas-muOo WH(OpMaIds O MECTOHAXOXKICHHUH
SnngueBa, Cya cuuTaeT, YTO OH MOYKET CUMTAThCS YMEPUIUM IOCI€ HENPU3HAHHOIO
3anepxkanus. CrneaoBareiabHO, UMEET MECTO OTBETCTBEHHOCTh TOCYIapCTBA - OTBETUHKA.
[IpuHrMas BO BHUMaHHE TO, YTO BJIACTU HE CCBHUIAIOTCS Ha Kakue-THO0 0OOCHOBAHHS
NPUMEHEHUs CMEPTEIIbHOW CHJIBI CBOMMH aréHTaMU, OTBETCTBEHHOCTH 3a HEE JOJIKHO
MIOHECTH T'OCYAAPCTBO-OTBETUHK.

112. Takum oOpa3om, B oTHomIeHUHn Xamxu-Mypara SunueBa Hapymena Cratbs 2
KonBenuumu.

B. HeanekBaTHOCTDb pacciieroBaHusA

1. JJo6oovl cmopon

a) 3asiBUTeJBLHULA

113. 3asBuTenbHMLIA yTBEPKIAAET, yTO [IpaBUTENHCTBOM rOoCyAapCTBAa-OTBETUMKA HE
ObUIO MPOBEACHO HE3aBUCUMOIO, 3((EKTUBHOIO M TIIATEIBHOTO PACCIEIOBAHUS
OOCTOSITENBCTB ~ 3a/epKaHus M Hcue3HoBeHus Xamlxku-Mypara SfHnueBa, 4TO
npejcTaBiser co0oi HapylieHue npoueaypHoro acnekta Crateu 2. YTBepkaas, 4To
paccienoBaHME HE COOTBETCTByeT craHiapram EBpomelickoi  KonBeHunm wu
HAllMOHAJIBHOTO 3aKOHO/ATENIbCTBA, OHA YKas3aja Ha 3HAuUUTENbHbIC 3a/IepKKU B
BO30Y’KJICHUM YTOJIOBHOTO J€1a U €ro IMOBTOPSIOLIUECS NPUOCTAHOBIICHUS, a TaKKe
cocianach Ha (akT TOro, YTo XOTs Mpouuio 4, 5 roja ¢ Havaia pacciieZJlOBaHUs, OHO 10
CUX IIOp HE 3aBEpPILEHO M HE NPUBENO K KaKUM-IMOO pesynbraraM. OHa cocianach Ha
yKa3aHUs [POKYpOpOB, COJepXKallyecs B MaTepuanax yroJIOBHOIO JieNa, B KOTOPBIX
JICMCTBUS CIIEACTBUSI HEOAHOKPATHO MOJIBEPTAINCH KpUTHKE Kak HedddekTuBHbie. OHA
HNOJUEpKHyJda TO, YTO ObUIa JONpOLIEHa B KauyecTBe CBUJAETENS M IpHU3HAHA
norepnesiiel B ssuBape 2002 rona, T.e. 60jee 4eM depes IIEeCTh MECSIEB M0CIe Havana
paccienoBaHus. BONBIIMHCTBO CHEICTBEHHBIX JEHCTBUH OBLIO MHPOBENEHO TOJIBKO
nocie aekadps 2003 roma, xoraa jkanoba 3asBUTENBHUIBI OblJIa KOMMYHHUIIMPOBaHA
Poccuiickomy IlpaBurenscTBy. Binactu cuctemarnuecku He HHPOPMHUPOBAIM €€ O XO/€
paccienoBanms. OHa comHeBaeTcs B A(P(PEKTUBHOCTH H OTHOCHMOCTH K JCITy
JOKYMEHTOB M3 MAaTepHUajioB YroJOBHOIO [€Jla, KOIUU KOTOPBIX OBUIM IMpeiCTaBIIEHbI
[IpaBUTENBECTBOM, U YTBEPHKAAET, YTO BIACTH CAMBIM SIBHBIM 00pa30M He MPOBEPUIIH BCE
BO3MOXHBIE CJI€ICTBEHHBIE BEPCUHU, & UMEHHO Ty, B COOTBETCTBUU C KOTOPOil XaKu-
Mypar SIHaueB 011 yOUT (enepaabHBIMI BOSHHOCITY KAIIUMHU.



114. B uvactHOCTH, 3asBUTENbHHULIA MOJYEPKHYJIA TO, YTO, UCXOMAS U3 MaTEpHUAIIOB
YTOJIOBHOTO Ji€la, BJIACTSAMU He ObUIO MPOBEACHO HAAJIEXKAIEro paccieloBaHUs IO
¢dakty obHapyxkenus B ¢eBpase 2000 roma B Anxan-Kaie msTé Heonmo3HaHHBIX
MY>KCKHX TPYIOB.

b) IlpaBuTebCTBO

115. [IpaBuTenbcTBO OCMapuBaeT TO, YTO B paccieqoBaHUM OblIM HenoueTbl. OHO
OTMEYaeT TO, YTO 3asBUTENbHHUIIA Oblla MPHU3HAHA MOTEPHEBIICH, U MOITOMY MOIJa
IPUHUMATh y4acTHE B MPOLEIype CIAEACTBUS U 00KajJoBaTh €ro PelIeHus, C KOTOPbIMU
He Obuta cornacHa. CrenaHHble 3asSBUTENbHULICH B XOZE PACCIIEOBAHUS 3asBICHUS U
yTBEpKACHUs, ObUIM THIATENbHO IpoBepeHbl. Ee wuHbopMupoBamu o Xxoze
paccienoBaHus B ycTHOM Gopme u 6osee 10 pa3 - B mMCbMEHHOM.

116. IIpaBUTENBCTBO TAKKE COCIATIOCH HAa TPYIHOCTH, CBOMCTBEHHBIE JESITEIIBHOCTH
npokyparypsl B Heune. OHO OTMETHIIO, YTO 3asiBUTEIILHULIA U MHOXKECTBO CBHJIETENICH
10 JJAHHOMY JIeNy, Mepeexaiu B pa3auuHble pernoHsl Poccuiickoit @enepanun. Pabore
cienoBatenell B UeuHe Mellanu IMOCTOSHHBIE yrpo3bl U HamajeHus, ¢ 1999 roma B
UYeune 14 cnenosateneil mpokypaTypsl ObuiM yOuTHI, 33 paHEHBI U JBa MOXUIICHBHI.
Kpome Toro, Ha 3maHus HpOKypaTypsl HEOAHOKPAaTHO COBEPIIAJIMCH HaIaIcHMS,
YHUUTOXKAJUCh JOKYMEHTbl U JlOKa3aTeiabCTBa. [IpaBUTENBbCTBO MPHU3HATO, UTO
HayaJbHBIE CTAaJUU pPACCIEAOBAHHUA HE TPOBOJMUINCH OYEHb AaKTHBHO, OJHAKO
HACTaWBAJIO HA TOM, 4YTO JAaHHBIC YIYHICHHS OBLIM WCIPABICHBI IOCIEAYIOIMINMHU
JNENCTBUAMMU CIEACTBUS.

2. Oyenka Cyoa

a) O61mas oueHka

117. O6s3aTeNbCTBO O 3aIIUTE KHU3HU, npeaycmorpenHoe Cratheit 2 KonBeHiuu,
YUTaeMOE B COUCTAHHUHU C O0IIel 00s3aHHOCTRIO TocynapcTBa o Crathe 1 «obecrnednTh
KaXXIOMY, HAXOAAIIEMYCs TOJ] [€r0] IOpUCTUKIINEH, TIpaBa U CBOOOIbI, OMPE/IeJICHHbBIE B
HacTosmeli KoHBeHIMmI», TakXke MOApa3syMeBaeT TO, YTO JOKHO OBITh MPOBEACHO B
Kakoi-mu6o dopme, rddexTruBHOEC OUIMATBEHOE pacCieIOBaHUE, €CIIH JIHUI0 OBLIO
yOuUTO B pe3ylbTaTe CMEPTEIbHOTO NMPUMEHEHHUs CWIbl (CM., mutatis mutandis, the
McCann and Others v. the United Kingdom judgment cited above, p. 49, § 161; u the
Kaya v. Turkey judgment of 19 February 1998, Reports of Judgments and Decisions
1998-1, p. 329, § 105). BaxHeiimed MeIbp0 TaKOTO PaCCICAOBAHMS SBISACTCS
obecrieyeHre FPPEKTUBHOCTH HAITMOHAIBHOTO 3aKOHOJATENBCTBA 0 3aIlUTE MpaBa Ha
KU3Hb, U, TIO JIeJlaM C y4acTHEM areHTOB TOCY/IapCcTBa WM TOCYAapCTBEHHBIX OPraHOB,
o0OecriedyeHHe WX  OTBETCTBEHHOCTH 33  CMEPTh, MPOUCHICANIYI0 TOJ  HX
OTBETCTBEHHOCThIO. Kakast ¢opma pacciemnoBanusi JoObeTCS TaHHOW IEIH, MOXET
BaphbUPOBAThCS B 3aBHCHUMOCTH OT OOCTOATENnhCTB. OHAKO, HE3aBUCUMO OT
UCIIOJIb3YEMOT0 METOJIa, BIACTU OO0S3aHbl JIEHCTBOBATh MO0 COOCTBEHHONW HHHIIMATHBE,
KaK TOJIbKO UM CTaJi0 U3BECTHO O mpowucmeameM. OHU He MOTYT OCTaBUTh HHUITUATHBY
no obpanieHno ¢ GopMalbHOMN kano00il UM OTBETCTBEHHOCTH 3a MPOBEACHHUE KaKUX-
au00 CIENCTBEHHBIX ICHCTBHIA, HAa POJCTBEHHUKOB TAKOTO JHIa (CM., Hampumep,
mutatis mutandis, Ilhan v. Turkey [GC] no. 22277/93, § 63, ECHR 2000-VII). Cyn
XOTeN Obl HAllOMHHUTh, YTO 00s3aTeNnbCTBa rocynapcrsa no Cratbe 2 HE MOTYT OBITh
BBITNIOJIHEHBI TOJBKO MPUCYKJEHUEM KoMIeHcauuu. PaccienoBanue, npeaycMoTpeHHOE
Crateeii 2 KoOHBEHIIMU JOKHO OBITH CIOCOOHBIM TPHBECTH K YCTAHOBICHHUIO U
HaKa3aHUIO BUHOBHBIX (cM. McKerr v. the United Kingdom, no. 28883/95, § 121, ECHR
2001-I11).



118. 115t Toro, 4To6b! paccneoBaHie 0OBUHEHHI B HE3aKOHHOM YOUICTBE areHTaMu
rocyaapcTa Ob110 d(PPEKTUBHBIM, KaK MPaBUIIO0, HEOOXOIUMO, YTO OBl OTBETCTBEHHBIE
JWIa, TPOBOMSIINE paccieloBaHUE, ObUTM HE3aBUCHMBI OT TEX, KTO 3aMellaH B
paccMaTpuBaeMbIX COOBITHSIX (CM., HanpuMep, the Giile¢ v. Turkey judgment of 27 July
1998, Reports 1998-1V, §§ 81-82; u Ogur v. Turkey [GC], no.21954/93, §§ 91-92,
ECHR 1999-111). PaccinenoBanue Takke IOJKHO ObITh 3()(PEKTUBHBIM B TOM CMBICIIE,
4TO OHO JOJDKHO OBITh CHOCOOHBIM MPHBECTH K ONPEACIEHUI0 TOro, OBLIO K
MIPUMEHEHHUE CUJIBI OIpaBIaHO OOCTOsTENbCTBAMU (CM., Hampumep, Kaya v. Turkey,
cited above, p. 324, § 87), a TakKe K YCTAaHOBJICHHUIO U HAKa3aHUIO BHHOBHBIX (Ogur
v. Turkey, yka3anHoe Bbille, § 88).9T0 00s3aTeNbCTBO HE PE3yJNbTATOB, a CPEACTB.
Bractu 00s3aHBI MpeaNpPUHATH BCE pa3yMHbIE W MUMEIOMIMECS B HATUYUHU MEPBI IS
obOecreueHnsT COXPAaHHOCTU JOKA3aTeNIbCTB MPOUCHIEANIET0, B TOM YHCJE, TOIyYHUTh
MOKa3aHUsi CBUJETENIel, BEIIECTBEHHbIE JO0Ka3aTelbCTBA, U, TJe HEOO0XOIUMO,
MPOM3BECTH BCKPBITHE TPYyNMa C IOJHBIM W TOYHBIM ONHCAHHEM TOBPEKICHUU W
O0BEKTUBHBIM aHAIM30M OOHAPYKEHHOTO, B TOM UYHUCIIE, C YKa3aHUEM MPUYUHBI CMEPTHU
(B oTHOMLIEHUHU CYJeOHO-MEIUIMHCKON 3KCIEepTU3bl TpyIa, CM., Hanpumep, Salman v.
Turkey, yxazannoe Bbime § 106; B oTHOLIEHUM CBUeTeNel, Hampumep, Tanrikulu v.
Turkey [GC], no. 23763/94, ECHR 1999-1V, § 109; B oTHOLIEHWU BEIIECTBEHHBIX
J0Ka3aTeNnbCTB, Hanpumep, Giil v. Turkey, no. 22676/93, § 89, judgment of 14 December
2000). JIroboe OTKIOHEHHE pacclieIOBaHUs, MOAPHIBAIOIIEE CIOCOOHOCTh YCTAHOBIICHUS
NPUYUHBI CMEPTH WM OTBETCTBEHHBIX IUI], HECET PUCK HE COOTBETCTBUS JaHHOMY
CTaHapTYy.

119. B »ToM KOHTEKcTe HEOOXOIUMO OTMETUTh O00s3aTeNbHOE HATUYHE YETKOTO
TpeOOBaHUS O CBOEBPEMEHHOCTH M Pa3yMHbIX CPOKaX MPOBEACHUS paccieOBaHUs (CM.
Yasa v. Turkey, yxkazannoe Bbie, § 102-104; Cakici v. Turkey, yxa3zannoe Boiie, §§ 80,
87, 106; Tanrikulu v. Turkey, yxazannoe Bwime, § 109; u Mahmut Kaya v. Turkey,
no. 22535/93, ECHR 2000-II1, §§ 106-107). Heo6xonuMo CMUPHUTBCS C TEM, YTO MOTYT
UMETBCS TPEIIATCTBUS WIH TPYTHOCTH, KOTOPBIE MEIIAOT IMPOTPECCy PacCieIOBaHUs B
OTpeeNieHHOW CcHUTyaluu. TeM He MeHee, CBOEBPEMEHHBIM OTBET BiacTed IO
paccieoBaHUI0 TPUMEHEHHUS! CMEpPTEIbHONM CHJIBI MOXET B I1IE€JIOM CYHTAThCS
BOXHEHIIMM DJIEMEHTOM B TOJJCPKAHUM YBEPEHHOCTH OOIIECTBEHHOCTH B
MIPUBEPKECHHOCTH BIIACTEH MPABOIMOPSIIKY M MPECCUCHUS UMHU JII000UW MOMICPKKH WIIH
TEPIHUMOT0 OTHOIICHHUS K HE3aKOHHBIM JIEHCTBUSM.

b) IlpMeHeHHe K JAaHHOMY eIy

120.[lo nmaHHOMY J;edy MpPOBOJAWIOCH —pPAacciI€lOBaHUE IOXUIIEHHMS]  CblHA
3asiBUTeNbHUIBI. Cya  JOMKEH OLEHUTh, COOTBETCTBOBAIO JIM  pacciieOBaHHe
tpeboBanusim Crarbu 2 KoHBEHITNH.

121. IIpexne Bcero, Cya oTMedaeT, 4To, HECMOTPSI HA MHOTOYHUCIIEHHBIE 00paIleHUs
3asIBUTEIILHUIIBI K BIACTSIM cpasy ke nociie 2 dpespans 2000 roma, paccieqoBanue ObLUIO
HayaTto Toibko B wurone 2001 roma, T.e. dYepe3 Trod U MATh MECALEB IOCIE
paccMmatpuBaeMbix coObITHH. bosee Toro, cpasy e mociie Hauyana, B pacclieJOBaHUU
BO3HUKIIM HEOOBSCHUMBIE OTCPOYKH. J(Ompoc 3asgBUTENBHUIBI HE MPOU3BOAUICS IO
saBaps 2002 roma, JONPOCHl BOEHHBIX OQUIEPOB, MPUHUMABIIMX YYacTHE B
3a/iepKaHun SlHaueBa, U APYruxX CBUACTENEH, OBLIM MPOBEACHBI TOJBKO oceHbio 2005
roga (cm. Bbeime §§ 59-62), apyrue 3amepkaHHble W BOAMWTENb aBTOOyca OBLIH
nonporieHsl B iepuos ¢ Mast 2004 roma mo oktsa6ps 2005 roga (cm. Beime §§ 70-73), u
BOeHHOCHyxame MunuctepcrBa KOcTuiinu, OTBETCTBEHHBIE 3a OXpaHy U IMEPEBO3KY
3a/IepXKaHHbIX, ObUTH JomporineHsl B HosgOpe 2005 roma (cm. Beime §§ 74). BaxkHbIM
SIBJIIETCSL TO, YTO T€HEPAJ-TIOJKOBHUK bapaHoB OBLI JOMPOIICH B MIEPBBIA pa3 B HIOHE
2004 roma, T.e. 4epe3 YEThIPE rojia U YeThIpe MecsIla Mocyie COOBITUH B Yepe3 TPU roaa
nocjie Havana pacciefoBaHusi. M3 wMarepuanoB Jnena clexyeT, 4YTO JIeUCTBHUS,



HEOOXOJMMBbIE Ul PACKPBITUA MPECTYIUICHHs, OBbLIM MPEANPHUHATH TOJBKO IOCIE
nekabpss 2003 roma, korma kajoOa 3asBUTENBHUIBI ObUIA KOMMYHHUIIMPOBaHA
[IpaBuTenbCcTBY rocyaapcrBa-oTBeTUMKa. JlaHHbIe OTCpOYKM camMHM 1O  cebe
KOMITPOMETUPYIOT 3(PPEKTUBHOCTh paccieloBaHUS, U HE MOIJIM HE O0Ka3aTb
HETaTUBHOTO BO3JECUCTBHUA HA MEpPCHEKTUBBI BBIACHEHUS MCTHHBL. [lpuHMMas Bo
BHHMaHHUE TO, YTO OOBSCHEHHUS HEKOTOPBIX U3 ATHX OTCPOUYEK MOXKET OBbITh CBS3aHO C
UCKIIIOUUTENbHBIMU  OOcTOATENbcTBAMHM B YeuHe, Ha  KOTOpbIE  CChLIAETCS
[IpaButenbctBo, Cy HaXOAMT, YTO MO JAHHOMY [y, OHU SIBHO NPEBBICHIIN BCSAKHE
pa3yMHble orpaHuyeHus 3(P(EKTUBHOCTH, KOTOpPbIE MOIJIM OBl YUYUTHIBATHCS IPH
PacCMOTPEHHH TAaKOT'O CEPbE3HOI0 MPECTYIUICHUS.

122. [Ipyrue sneMeHTBl paccilefoBaHUs HY)KAAlTcid B KOMMeHTapusx. Hampumep,
pPSAI  BOCHHOCHY)KAIlMX [OKa3alld, 4YTO COTPYIHUKUM BoeHHOW pa3Benku u DPCh
3aHMMAJIUCh TEMH 3aJEP’KAHHBIMHU, KOTOPBIE IOJO3PEBAIUCH B TOM, UYTO SBISIIMCH
KoMaHaupamu (cM. § 74). PaccnenoBanne He YCTaHOBHWJIO U HE JOMPOCHIIO HUKOTO U3
BOCHHOCTYXAIlUX WIM  Oo(uIEepoB  JaHHbIX  mojapasaencHuidl.  Wudopmanms,
colepkajasicss B JokymeHTax oT (eBpanst 2005 roma o6 oOHapyXeHHUH TpPYIOB B
cepeaune ¢espans 2000 ronma, He Oblia mpoBepeHa. boiee Toro, HecMoTps Ha
MHOTOYHUCJICHHBIEC CBUIETENbCTBA oOpaTHOTO (cM. §§ 110-111, o Tom, MoxkeT 1 SHIMEB
CUMTATbCA YMEPIIMM), PAcClIeZIOBaHUE MPOJOJIKAIO MPHUIEPKUBATHCS BEPCHH O TOM,
YTO OH MOT COEXaTh U3-MOJI CTPAXKU U NMPEObIBATh B LIEJIOCTHOCTH U COXPAHHOCTH.

123. MHorue u3 3TUX YNyIIEHUH OBLIM OYEBUIHBI JUISI MPOKYPOPOB, KOTOPHIE
HEOJIHOKPATHO YKa3blBaJId Ha MPOBEACHUE psiia CIEICTBEHHBIX MEpPONpPUATUN (CM.
BoIme §§ 90-91). OxHako UX MpennucaHus WIH HEe HCIONHSIINCH, WIH UCIIONHSIIUCH C
HENPUEMJIEMBIMU OTCPOYKAMHU.

124. U, HakoHel, YTO Kacaercsi TOro, Kak ObUIO MpoBeJeHo paccienoBanue, Cyn
ormeyaer, uyro c¢ wutonas 2001 roma mo ¢espansr 2006 roma criexncreue
IPUOCTAHABJINBAIOCH U BO3OOHOBIISIIOCH IIECTh pa3. 3asBUTENIbHUIIA, HECMOTPS Ha CBOM
IpoLEecCyaJbHbIA CTaTyC MOTepIieBlIeii, HE Oblla CBOEBPEMEHHO IPOMH(GOPMUPOBAHA
00 3THX Mepax, ocodeHHo 10 aexadbps 2003 roga, 1 Mo3TOMY y Hee He ObUIO BO3MOXKHO
00’aJIoBaTh MX BBIIIECTOSIIEMY MPOKYpOpy (cM. Beiie §§ 23-39).

125. B cBere uznoxenHoro, CyJl HaXOAUT, YTO BJIACTH HE MPOBENU IPPEKTUBHOIO
YTOJIOBHOTO pacciieZIOBaHUs OOCTOSATENbCTB MCUE3HOBEHUS M MPENIoiaraeMoi CMepTH
Xamxu-Myparta SunneBa. CoorBeTcTBEHHO, CyJl CUMTAET, UTO ¥ B JAHHOM OTHOLICHHUH
uMeeT MecTo HapyueHue CtaTbu 2.

II. 3ASBJIEHHBIE HAPYIINEHWA CTATBU 3 KOHBEHIIMA

126. 3asButenpHuLa yTBepKJaua, uyTto Xamku-MypaT SHnueB ObL1 MOABEPTHYT
0ecyenoOBeYHOMY M YHIDKAIOLIEMY JOCTOMHCTBO OOPAIIEHHIO, U YTO BIACTH HE IMPOBEIU
pacciieJoBaHMsI TaHHBIX yTBepKAeHU. OHa Takke ’ajloBajach Ha TO, UTO MOJBEPriIach
CTpaJlaHusIM B CBA3M C MCUE3HOBEHHWEM €€ CblHa, M UTO JIaHHbIE CTpaJaHus
MPEACTABISIIOT co00# oOpaienue, Hapymatoniee tpedoBanuss Cratbu 3 KonBeHuw,
npeaycMaTpUBaroIIeH:

«Hukto HeE JOJDKEH 1oABEPrarbCsd HU IIbITKaM, HH 6eC‘IeHOB€‘IHOMy WIN YHWXaIEMy
JOCTOHHCTBO 06pameHmo HJIN HAaKa3aHHI0)».



A. He obOecneyenmne 3ammutbl Xamxu-Mypara SnaueBa or 0ecdye10Be4HOro M
YHHZKAIOIIEro JOCTOMHCTBO 00paleHns

1. Jlo6oowvl cmopomn

127. 3asBUTENbHULIA YTBEPHKAAET, YTO COJAATHl YMBIIUICHHO MOJIBEPTIN €€ ChIHA
TypHOMY OOpaIlleHHIO, YTO OTpakeHO Ha Buaeosamucu. OHa cocianach Ha MOKa3aHUS
cBUJIETENIEH 0 TOM, uTO SIHIMEB ObUT paHEH B HOTY, M YTBEPJK/Iaja, 9TO Ha BHJIEO BHUJIHO,
KaK coJJaThl MUHAIOT €r0 B pPaHEHyI HOTry, HpuuuHss emy Oonb. OHa Takxke
YTBEPK/IAET, YTO OH HE MOTYyIMIT HEOOXOAMMOU METUIIMHCKOMN TTOMOIITH.

128. TlpaBuTenbcTBO OcmapuBaeT TO, 4To SIHIMEB ObLT paHEH WU TOJBEPrajcs
TypHOMY OOpaIeH!Io0 CO CTOPOHBI COJIIAT, TaK Kak, IO €ro MHEHHWIO, Ha BHUICO3AIHCH
3TOMY HET AoKa3arenbCTB. OHO TakKe OTMETHIIO, YTO BOIPOC O TOM, OKa3bIBajach JU
SlaaueBy MeNMIIMHCKAs TIOMOIb, HE MOXET OBITh BBIACHEH W3-32 OTCYTCTBUS
OKOHYATEJbHON HH(POPMAIINH O €T0 MECTOHAXO0KICHUH TIOCTIe 3a/IePKAHMS.

2. Oyenka Cyoa

a) O01mas oneHka

129. CynoM HEOAHOKpAaTHO YKa3bIBanoch, yTo CtaThsi 3 obeperaer oJHYy M3 CaMbIX
OCHOBOIOJIAralolIuX IIEHHOCTeH JeMOKpaThdeckux cooOmiecTB. Jlaxke mpu caMbIxX
TPYAHBIX OOCTOSATENbCTBAX, TAKMX Kak Oopb0da C TEpPpOPU3MOM U OPraHU30BAHHOU
npectynHocTelo, KoHBeHIMs  aOCOMOTHBIM — 00pa3oM  3ampeliaer MbITKH U
OecyenoBeyHOE MM YHHXKAoIlee JOCTOMHCTBO OOpalleHue Wi Haka3zaHue. B otnuune
oT OonpIIMHCTBA MaTtepuaibHbIX HOpM KonBeniuu u IIpotokonos k Hel, CtaTes 3 He
npeaycMaTpuBaeT MCKIIOYEHHH, M OroBOPKH, paspeuieHHble mo Cratbe 15 § 2, He
paspemiaroTcs B OTHOLIEHUHM AaHHOM CTaTby, axe B cilydae KpaiHel 00IlecTBEHHOM
HEOOXOJUMOCTH, Yrpoxarommend xu3Hu Hauuu (cM. Selmouni v. France [GC], no.
25803/94, § 95, ECHR 1999-V; u Assenov and Others v. Bulgaria, judgment of 28
October 1998, Reports 1998-VIII, p. 3288, § 93).

130. O6BuHEHMSI B AypHOM OOpaIeHUU TOJDKHBI MOATBEPKIATHCS HAIJICKAITUMU
J0Ka3aTenbcTBaMu  (cM., mutatis mutandis, Klaas v. Germany, judgment of
22 September 1993, Series A no. 269, p.pp. 17-18, §30). Ilpu omeHke TaKUX
nokaszarenbcTB Cya MpUMEHSIeT CTaHAapT JOKa3bIBaHHMs «BHE Pa3yMHOTO COMHEHUS,
OJIHAaKO J100aBJISET, YTO TaKWE JI0Ka3aTeJIbCTBA MOTYT BBITEKATh U3 COCYIECTBOBAaHUS
JIOCTAaTOYHO OOOCHOBAHHBIX, YETKUX M B3aUMHO HOJTBEPKIAIOIIMX YMO3AKIIOUCHUH
WIM aHAJIOTMYHBIX HEOINPOBEPKUMBIX Ipe3syMnuuil daxra (cMm. Ireland v. the United
Kingdom, ynomunagieecs Bblie, pp. 64-65, § 161 in fine).

b) IlpuMeHeHHe K JaHHOMY eIy

131. He ocnapuBaeTcs TO, 4TO ChIH 3asSBUTEIBHUIIBI ObLT 3a7epxkan 2 ¢espans 2000
roga (QenepaqbHBIMH CHWJIAMH, M YTO JI0 CHUX HOp O HEM He OBLJIO 3acCIyKUBAIOLIUX
nosepusi u3BecTHi. CyJ mpuien K BbBIBOAY O TOM, YTO BBHUAY BCEX H3BECTHBIX
00CTOSITENNECTB, OH MOXET CYUTAThCS YMEPIIUM U OTBETCTBEHHOCTh 32 €r0 CMEpTh
JEKUT Ha BAacTsax rocynapctBa (cM. Bbime §§ 110-111). Ognako T0, KaKUM UMEHHO
00pa3oM OH yMep U MOJABEprajcs Ju OH AYpHOMY OOpallleHHIO0 BO BpeMS HaXOXKJICHUs
MOJ] CTPaKEM, OCTAETCS HESICHBIM.

132. Cyn ormeuaeT, yTo (PaKThl, CBA3aHHBIE C BO3MOXKHBIM JYPHBIM OOpallleHueM ¢
Xamxu-Myparom SIHIuEBBIM YCTaHOBIIEHBI HE B JOCTAaTO4YHOU Mepe. Psan cuuerenei
nokasaiau, 4to SHaueB ObUl paHeH W 4YTO OH ObUI 3ajep’KaH BMECTe C APYTUMHU
namnreHTaMu O0oJbHUILI B Anxad-Kane. Tem He MeHee, HM ITOKa3aHMsS CBUACTEICH, HH
npocMmoTrpeHHass CyJloM BHJEO03alUCh HE COAEPIKAT JOKA3aTeNIbCTB MOJITBEPHKIAAIOLIUX
OOBMHEHHS B TOM, YTO TIPU apecTe C HUM JaypHO oOpamanuchk. ToT ¢parMeHT, Ha



KOTOpBIH ccbulaeTcsl 3asiBUTENIbHULIA, KOT/la MPOXOSALINI CONAAT TOJIKAET CTOSIIETO Y
aBroOyca SnaueBa, He Kkaxercs Cyay [JOCTHralolUM TOpora >KeCTOKOCTH,
npexycMmorpeHHoro Crateeit 3.

133. B 3axmrouenue, Tak kak umeromasics y Cyna undopmanus He nospossier Cyay
YCTaHOBUTbH BHE BCAKOI'O Pa3yMHOI'O COMHEHHS TO, YTO ChIH 3asBUTEJILHULIBI ITOJIBEPICS
oOpatenuto, Hapymatomemy Crareio 3, Cya cuMTaer, 4yTo nepe] HUM HEeJA0CTaTOYHO
JI0Ka3aTeNbCTB, YTOOBI MPUHUTH K BBIBOAY O TOM, YTO B JaHHOM OTHOIIEHHM ObLIa
HapymeHa Ctatbst 3 KonBeHIuu.

B. OTHOCHTEIbHO OTCYTCTBHUSA 3(P(PEKTHBHOIO pacciael0BaHus

134. 3asBuTenbHMIIA TaKKe YyTBepkIana, uTo IlpaBUTenbCTBO rocyaapcrBa-
OTBETYMKA HE IMPOBEJIO HE3aBUCHUMOTO0, 3()(peKTUBHOrO M TLIATEIBHOTO PACCIIEIOBAHUS
OOBHHEHUH B JypHOM OOpallleHuH.

135. IlpaBUTENbCTBO OCHApPHBAET, 4YTO paccleOBaHHE UMENO Kakue-Iubo
HEJ0CTaTKU.

136. IIpu oTCyTCTBUU KaKOM-1MO0 TOCTOBEPHON MH(POPMALIUU O JYPHOM OOpaIleHun
¢ Xamxku-MypatoMm SIHIUEBBIM, WIK O TOM, KakuM oOpa3oM oH ymep, Cyj He cuuTaer
HEOOXOJIMMBIM YCTaHOBUThH OTAEIbHO HapymieHue CTaTbu 3 B CBSI3U C 3asBICHHBIMHU
HEJOCTaTKaMU paccieloBaHusl, TaK KaKk OH paccMaTpuBaeT MJAHHBIM aclekT Npu
oOcyxaeHun npouenypHoro acrnekra Ctarbu 2 (Bbimie) u no Cratee 13 (HuKe).

C. Hapymienue CTaTby 3 B OTHOILIIEHUH 3asIBUTEJIbHUIIBI

1. JJo6o0owvl cmopomn

137. 3asBUTENBHUIIA YTBEP)KIAET, CO CCHUIKOW Ha mpakTuky Cyna, 4To cama cTala
xepTtBoi Hapywmenus Crarbu 3. OHa NOAYEpKHYJA, YTO IEPEHECIIa HPABCTBEHHBIC
CTpaJaHusi, IPOCMOTPEB BUICOIUIEHKY, Ha KOTOPOIl C €€ CHIHOM KECTOKO OOpalajiuch
COJI/IaThl, @ TAaKXKe B CBSI3U C Oe3pa3iuuueM BiacTeil K MCUE3HOBEHHIO €€ ChlHA U €ro
BEPOSITHOM CMEPTH.

138. IIpaBUTENBCTBO OTPULIAET, UTO 3asiBUTEIBHULA SIBJISAETCS KEPTBOM oOpalieHus,
Hapymatomiero  Crateto 3. OHO oTMewaer, 4TO 3asBUTEIbHHUIIA PETYJSPHO
UHPOPMHPOBAJIACh O XOA€ PACCIEIOBAHUS 10 JIENy U, UTO €€ *KaJloObl ObUIH JOJKHBIM
oOpa3zom paccMoTpeHbl. Ee mnuuHOe pa3ouapoBaHHWE B OTCYTCTBHM ITO3UTHUBHBIX
pe3yJbTaTOB paccieloBaHUs HE MOXKET CUMTAThCS MPUUYMHSIOUIMM OecueIOBEUHOE WU
YHIKarollee TOCTOMHCTBO OOpalieHue.

2. Oyenxa Cyoa

139. Cyn moBTOpSIET, UTO BOMPOC O TOM, SIBJIICTCS JIM WIEH CEMbU «UCUYE3HYBIIIETO
JUIa» SKepTBOUM oOparieHus, Hapymawomero CraTeio 3, 3aBUCUT OT HAJIUYUS OCOOBIX
(hakTOpOB, PUIAIOIINX CTPATAHHIO 3aSBUTENSI Ty CTENEHBb M CYIIHOCTH, YTO OTIHYAIOT
UX OT HMOILMOHAIBHBIX TEPeKUBAHUM, HEU30€KHO MPUUMHIEMBIX POJCTBEHHUKAM
KEPTB CEPbE3HBIX HAPYIICHWU MpaB dYelioBeKa. Takwe (aKkTOpbl BKIFOYAIOT B CeOs
ONM30CTh POJCTBEHHBIX OTHOIICHWN, B KOHTEKCTE KOTOPBIX OIMpeAeNeHHBI Bec
NPHUIAETCS  OTHONICHHWSAM  MEXAY PpPOJHWTEISIMH H  JCTbMH, crenuduueckue
OOCTOSITENILCTBA POJICTBEHHBIX OTHOIICHHWH, TO B KAKOW CTETMEHU POJCTBEHHHK OBLI
CBUJCTENIEM pPAacCCMaTPUBACMOIO COOBITHS, AKTHBHOCTh 4WIEHA CEMBbH B TIOIMBITKAX
NOJYYUTh HH()OPMAIUIO OTHOCHTEIBHO HCYE3HYBIIETO POJCTBEHHHKA U TO, KaKUM
00pa3oM BJACTH OTpearupoBalM Ha 3TH MONBITKU (cM. Orhan, § 358, Cakici, § 98, u
Timurtas, § 95, Bce ykazansl Boiie). Cyn xoTen Obl 1ajee MOAYEPKHYTh, YTO CYIIHOCTh
TAKOTO HAPYIICHUS JICKHUT MPEHMYIICCTBEHHO HE B (PAKTE «UCUYC3HOBCHHUS» UJICHA



CeMbHM, a CBSI3aH C peaklMeil BlacTel M OTHOIIEHHWEM K CHUTyallMH, KOrja oHa Obuia
Mpe/icTaBieHa UX BHUMaHHUIO. FIMEHHO B OTHOLIEHHH MOCJIEIHEr0 POJACTBEHHUKH MOTYT
IPSIMO YTBEPXKAATh, YTO CTAJIH KEPTBOU MTOBEAECHUS BIACTEM.

140. ITo manHoMy nenmy Cyzn oTmedaer, 4To 3asBUTENBHMIA NPUXOAUTCS MATEPBIO
ucuesHysuemy Xamxu-Mypary SHaueBy. 3asBUTENbHUIIA IPOCMOTPENA BUACO3ANNC,
JEMOHCTPHUPYIONLIYIO IOIPOC €€ ChIHA, KOTOPBIM 3aKaHYMBAETCS CIIOBAMU O TOM, YTO €T0
clleZlyeT Ka3HUTh, IIOCJIE YEro ero yBOIAT conjaTel. Ha npotsbkenun Oonee yeM 6 jer y
HEee HeT O HeM HHUKaKMX Hu3BecTHil. B TedeHue yka3aHHOro mepuoja BpPEMEHH
3agBUTENbHUIIA OOpalnanack B pPa3lUYHble O(HIMATIBHBIE OpraHbl C YCTHBIMU U
MUCHbMEHHBIMH 3ampocaMu O cBoeM chiHe (cM. Beime §§ 21-40). HecmoTps Ha cBom
HOMBITKY, 3asBUTENIBHUIA TaK M HE MOJIy4HJIa KaKoro-JInbo MpuemiieMoro oObsICHEHUS
unu uHGOPMAIIMK O TOM, YTO CTajo ¢ SIHAMEBBIM MOCHE 3a7epKaHus ero 2 ¢eBpaist
2000 ropa. IlomyueHHble 3asBUTEIBHULEH OTBETHl IMPEUMYIIECTBEHHO OTPULIAIH
OTBETCTBEHHOCTh TIOCYyJapcTBa 3a 3aJep)KaHHe €€ ChlHA U €ro jajbHeilliee
MCUE3HOBEHHE MM MPOCTO MH(MOPMUPOBAIM €€ O TOM, UTO paccieJoBaHUE
npojokaerca. YcraHopiaeHue CyaoM HapylleHHs npouenypHoro acnekra Cratbu 2,
YKa3aHHOT'O BBIIIE, UMEET OTHOLIeHHE K 3ToMy Borpocy (cMm. §§ 120-125), ocobenno
(akT TOro, YTO paccieOBaHHE YIOJOBHOIO Jeja 00 HCUYE3HOBEHHM ObUIO HayaTo
CITYCTsI IIOJITOpa rojia Mocjie pacCMaTPUBAEMBIX COOBITHH.

141. B cBere wusznoxenHoro, Cya HaxoIuT, 4TO 3asBUTEIBHUIIA CTpajaga u
IPOAOJDKAET HPAaBCTBEHHO CTpajaTh, IEPEXKUBATh UM TPEBOKUTHCA B PpeE3ysbTarTe
MCUYE3HOBEHHUS €€ ChIHA M CBOEH HECIIOCOOHOCTH BBISICHUTH, YTO ¢ HUM Mpousouuio. To,
KakuM 0O0pa3oM, BIJIACTSIMM pacCMaTPUBAIUCh €€ JKAlIoObl, JOJDKHO CUUTATHCS
MPEACTABISIIONIUM co00H OecuenoBeyHoe oOpaiieHue, Hapymatomee CtaThio 3.

142. Takum ob6paszom, Cya cuutaer, uto uMeeT mecto Hapymenue Cratbu 3 B
OTHOIIEHUH 3aIBUTEJIbHUIIBL.

I11. 3AABJIEHHBIE HAPYIHIEHUA CTATBU 5 KOHBEHIIU

143. 3asgBuTtenbHuLa xaiyercs, yto HOpMmbl Ctathu 5 KoHBeHLMH B LI€JIOM ObLIN
HapyILICHbI B OTHOLIEHUU €€ cbiHa. CTaThs 5 nmpeaycMaTpuBacT:

«Kaxnplit uMeeT mpaBo Ha CBOOOLY M JIMYHYIO HENPHKOCHOBEHHOCTh. HHUKTO HE MOXET OBITh
JIMIIEH CBOOO/IBI HHAYE KaK B CJIEAYIONINX CIIydasiX U B MOPSAKE, yCTAHOBIEHHOM 3aKOHOM:

a) 3aKOHHOE COZIep)KaHUe O] CTpakeH JIUIIa, OCYKICHHOTO KOMIIETEHTHBIM CyIOM;

b) 3akoHHOE 3aJepXKaHWE WIM 3aKIIOYCHHE TOJ CTPaxXy (apecT) JHIa 3a HEUCIIOIHCHHUE
BBIHECEHHOTO B COOTBETCTBHH C 3aKOHOM PCIICHHS CyZa WU C METbI0 00CCIICUCHUS MCIIOTHCHUS
JI000T0 00513aTENHCTBA, MPEANTUCAHHOTO 3aKOHOM;

C) 3aKOHHOC 3aJCPKaHUC WJIN 3aKJIIFOUCHUC MO CTPpAaXy Jikla, MPOU3BEACHHOC C TEM, 4TOOBI OHO
npeacTano nepea KOMICTCHTHBIM OpraHOM I10 O6OCHOBaHHOMy MOAO3PCHUIO B COBCPIICHUUN
NpaBOHApYyHICHUA WJIM B ClIy4ade€, KOrjga HMCIHOTCA AOCTATOYHLIC OCHOBAaHHA I1OJaratb, 4YTO
HGO6XO,HI/IMO OpeaAOTBpATUTL COBCPLICHUC MM IIPABOHAPYHICHUS WM HOMCHIATL €MY CKPBITbCA
TIOCJIE €TO0 COBEPUICHUS,

d) 3aKJIIOYECHHUE TI0OA CTpaXy HECOBEPIIECHHOJIETHETO JIMIIa Ha OCHOBaHUM 3aKOHHOTO
TIOCTAHOBJICHUA [JIA BOCIIMTATCIBHOI'O HaA30pa WM €TI0 3aKOHHOC 3aKIYCHUE II0J CTpaxy,
MPOU3BCIACHHOC C TEM, YTOOBI OHO peaACTAIO0 NEPEI KOMIIETECHTHBIM OPraHOM;

€) 3aKOHHOE 3aKIIOYCHHE II0J CTPaXy JIMI C LEIbi0 IPEeJOTBPAIIEHUS PACHPOCTPAHECHHS
WH(EKIMOHHBIX 3a00JIeBaHUi, a TaK)Ke 3aKOHHOE 3aK/IIOYCHHUE I10Jl CTPaKy IYHIEBHOOOJIBHBIX,
QJIKOTOJIMKOB, HADKOMAHOB I OpOJIsT;

f) 3aKOHHOC 3aJICP)KaHUC WM 3aKIIIOYUYCHHC TOJ CTpaXy JiMla C LCJIbIO MPCAOTBPAICHUSA €TI0
HE3aKOHHOI'0 BbE37a B CTPpAHY WJIM JIMIA, IPOTHUB KOTOPOro NPUMHUMAKTCA MCPBI IO €r0 BbBICBUIKE
WJIW BbIAAQ4YC.



2. Ka)KI[OMy ap€CTOBAHHOMY HE3aMEIJIMTCIIBHO COO6IlIaIOTC$I Ha MOHATHOM €MY SA3BIKC NPHUYUHBI
€ro apecta u nmoboe MMPEaBABIIICMOC EMY OOBHHEHHE.

n.n

3. Kaxnplii 3anep>kaHHBIH WIIM 3aKIIOUEHHBIH IO/ CTPaKy B COOTBETCTBHH C IOJIYHKTOM 'C
IyHKTa | HacTOsIIEH cTaTbn HE3aMeUINTENHHO JTIOCTABISIETCS K CYAbE WM K MHOMY JIOJDKHOCTHOMY
JHLY, HAJCNCHHOMY, COIJIACHO 3aKOHY, CyJNcOHOW BIAcThlO, M HWMEeT IpaBO Ha cyaeOHoe
pa3dupaTensCcTBO B TEUCHHE Pa3yMHOrO CpPOKa I Ha OCBOOOXKIeHHWe no cyda. OcBobokaeHHe
MOXKET OBITh 00YCIIOBJICHO NPEIOCTABICHUEM rapaHTHIl SIBKH B CYI.

4. Kaxplii, KTO JMIIEH CBOOOIBI B PE3yIbTAaTE apecTa WK 3aKIIOUCHHUS IO/ CTPaKy, IMEET MPaBo
Ha 0e30TiararelbHOE PacCMOTPEHHE CYJOM IPAaBOMEPHOCTH €ro 3aKJIIOUEHHs IOJ CTPaxy U Ha
0CBOOOX/ICHUE, E€CITH €0 3aKJIFUSHHUE MOJ] CTPaXy MPU3HAHO CYJJIOM HE3aKOHHBIM.

5. Kaxnplil, KTO cTas >KepTBOM apecTa MM 3aKIIOUEHHs IOJ| CTPaXy B HapyllIeHHE IMOJO0XKEHUH
HACTOSIILEN CTaTbU, UMEET NIPAaBO Ha KOMIICHCALIUIO».

1. JJo6o0ovl cmopomn

144. 3asBuTenpHuIa yTBEpKJana, 4TO HEMpHU3HAHHOE 3ajepxkaHue Xamxku-Mypara
SlHnueBa He COOTBETCTBOBAJIO HAI[MOHAJIBHOMY 3aKOHOIATEIbCTBY U TPEOOBAaHUIM
Cratpu 5 B niennom. OHa nosnarana, 4To JJOKa3aHO BCE pa3yMHBIX COMHEHUH TO, YTO €€
CBIH OBLI 3a/IepKaH NpPeICTaBUTENSIMU (hefiepalIbHBIX CHJI BO BpeMs omepaiuu B AJIXaH-
Kane, m uro ero 3agepxkaHue He ObUIO HUKOMM O0pa3oM CaHKIIMOHUPOBAHO H
JOKYMEHTHUPOBAHO.

145. TlpaBUTENbCTBO HE OCHApHWBAIO TOTO, 4TO SHaMEB ObLT 3amepkaH 2 deBpans
2000 roma. OHO OTMETWJIO, 4YTO apecT IPOU30LIE] BO BpEMS TaK Ha3bIBAEMOMU
«aKTUBHOW» CTaJuU aHTUTEPPOPUCTHUECKON OIepaluu, U YTO He3aMeUIUTEIbHOE
cobuofieHre BceX (hOpMaIbHOCTEH HALMOHAIBHOTO 3aKOHOJATENLCTBA HAa MecTe B
Anxan-Kane npu cinoxxuBimmxcs 00CTOSTENbCTBAX ObLIO (PU3MUECKH HEBO3MOXKHBIM U
naxke ornacHbIM. OHO cocianock Ha NPUJIOXKEHUs K yronoBHoMy zeiy Ne 34/00/0020-04,
B KOTOPBIX COJIEP>KaJIUCh MHOTOUYHCIICHHBIE MPOLIECCYalbHbIE TOKYMEHTHI, CBS3aHHbIE C
3aJepKaHUeM I0J03PEBACMbIX YJICHOB HE3aKOHHBIX BOOPYKEHHBIX (HOpMUPOBAHMIA,
apecTOBaHHBIX BO BpeMsl TOM ke omepanuu. OTCyTCTBHE TaKUX MPOLECCYyaIbHbBIX
JIOKYMEHTOB B OTHOILEHHM SIHIMEBAa MOXET ObITh OOBSICHEHO €ro MCYE3HOBEHUEM [0
npubsiTiss B CU30, pasznuuHble TPUYUHBI KOTOPOTO PACCMATPUBAINCH OPTraHaMH
CJIEJICTBUSI.

2. Oyenka Cyoa

146. Cyn noq4epKuBaeT OCHOBOIIOJIATAIOUIYI0 Ba)KHOCTh TapaHTHH, COAEPKALLUXCS B
Crartbe 5 1 obecreunBarouX MPaBo WHIUBUIOB B IEMOKPATHIECKOM COOOIIECTBE OBITH
CBOOOJHBIMU OT MPOM3BOJBHOIO 3ajepkaHust Biacteil. Cya ocobo ykaszal B CBSI3U C
3THUM Ha TO, YTO JH0O€ JIMIIEHHE CBOOOJbI JOKHO OBITH IPOU3BENEHO HE TOJBKO B
COOTBETCTBUM C MAaTEpUAIBHBIMH W TPOLEAYPHBIMH HOPMaMH HalMOHAJIbHOIO
3aKOHOJATENbCTBA, HO U JOJDKHO B PaBHOM Mepe cooTBeTcTBOBaTh 1enu CrtaThu 5, a
MMEHHO, 3alUTE€ WHAMBHMIA OT IPOM3BOJIBHOTO 3aepxkaHus. I yMEHbIIEHUSI pUCKa
IPOU3BOJIBHOIO 3anepkanus, CraTes 5 mpeaycMaTpuBaeT psii MaTepUabHBIX IPaB,
HalpaBJIEHHBIX Ha oOecredyeHue TOro, yToObl AEHCTBHS MO JIMLIEHHUIO CBOOOIBI ObLIH
OTKPBITBIMU ISl HE3aBUCUMOM Cy/eOHOW MpOBEpKH, U 00ecredeHne OTBETCTBEHHOCTU
BJacTeil 3a mNpuMeHeHue JaHHOW Mephl. HempusHaHHOe 3aaep)kaHue WHIUBHIA
NpEJCTaBIsIeT COOOM TOJHOE OTPUIAHME JAHHBIX TapaHTHM U sBIseTCs Hauboisee
TSOKKMM ~ HapymeHuemM — Cratbm 5. YuuThiBas ~ 00S3aHHOCTh  BJIACTeH,
IpeyCMaTPUBAIOLIYI0 HECEHUE OTBETCTBEHHOCTH 3a HAXOMASAIIUXCS MOJ UX KOHTPOJIEM
mun, Crathst 5 TpeOyeT OT HuX NpUHATHA 3()(EKTUBHBIX Mep MO M30EraHUI0 PHUCKa
WCUE3HOBECHHS, a TaKkkKe TI0 TPOBEACHUIO CBOEBPEMEHHOTO U AI(PPEKTHBHOTO
paccienoBaHus 0OOCHOBAaHHBIX YTBEPXAEHUI O TOM, YTO JIMIO HE BHJIENIU C TeX IOp,
KaK OHO OBUIO MOMENIEHO 1moj cTpaxy (cm. Kurt, §§ 122-125, ykazaHHOE BBIIIE; TaKKe



yKaszaHHble Bblle, Cakici, § 104; Akdeniz and Others, § 106; Cicek, § 164; u Orhan, §§
367-369).

147. YcTaHOBJEHHBIM SBJISETCS TO, YTO CBIH 3asBUTEIBHHIIBI ObUT 3ajiepkaH 2
¢deBpans 2000 roma QenepaJbHBIMH BIIACTAMHU, M € TeX HOp ero He Buuenu. U3
NpEeCTaBICHHBIX MaTepHaJIOB CIEAYeT, YTO OOJILIIMHCTBO 3a/I€pP)KaHHBIX B TOT JIEHb
ObUIM JIOCTaBJIEHbl B «(QWIbTpallMOHHBIM myHKT» B Tonctoir lOpre, a 3atem B
pazmuunble CU30. 3agepxanue SHnueBa He OBLJIO OTPaK€HO B COOTBETCTBYIOIIUX
perucrpax colep:kaHusi MOJ CTpaked, U OopUIMAIbHbIE JaHHBIE O €ro MOCIexyIOIIEeM
MECTOHAXOXACHUU WU Ccyab0e oTCyTCTBYIOT. B coorBercTBuM c mpaktukoir Cyna,
JTaHHBIN (akT cam 1o ce0e JOJKEH CUUTAThCS CePbEe3HEHMIINM HapyIIEHUEM, TaK KaK OH
MO3BOJISIET JIMIIAaM, OTBETCTBEHHBIM 3a JIMIIEHHE CBOOOIBI, CKPHITH CBOE YYacTHE B
MIPECTYIUICHUH, 3aMECTHU CJIe/Ibl U N30ekKaTh OTBETCTBEHHOCTH 3a YYacTh 33J€P>KaHHOTO.
Bonee toro, orcyTcTBHE 3amucedl O HaXOXAECHUU IOJ CTPaK€d M apecTe, OTMETOK O
JaTe, BpEMEHHU U MECTe 3aJiepKaHusl, UMEHHU 3aJIep>KaHHOT0, a TaKXKe MPUYMH I apecTa
Y UMEH TeX, KTO €ro NMPOU3BOJHUT, JOJKHO pPacCMaTPUBATHCS KaK HECOOTBETCTBYIOIIEE
uenu Cratbu 5 KoHBeHIMM (CM. yKa3aHHBIE BbIIIE€ TOCTAHOBJIEHUS MO naenam Kurt,
§ 125; Timurtas, § 105; Cakici, § 105; Cicek, § 165; u Orhan, § 371).

148. Kpome toro, Cyn cuuraer, 4TO BIACTSAM CJEAOBAIO OBITh TOTOBBIMH K
HEOOXOIMMOCTH TPOBEEHHs OoJiee THIATEIBHOTO M CBOCBPEMEHHOI'O PACCIIEOBAHUS
XKanoO 3asgBUTEIBHUIBI O TOM, YTO €€ ChIH ObUI 3ajJepKaH CHiIaMU O€30MacHOCTU U
yBE3€H IpU YrpOXKaBIIUX €ro >KU3HU oOcTosTesnbcTBaX. OnHako, 00OCHOBaHHME W
yCTaHOBJIEHHE HapyiieHus no Cratbe 2 BbILIE, B YACTHOCTH, B CBA3M C OTCPOYKAMU B
BO30Y)KJICHMM YTOJIOBHOIO Jiela U NpU HPOBEAECHUH DPACCIEIOBAHUS, HE OCTaBIISET
HUKAaKMX COMHEHUH B TOM, YTO BJIACTU HE MPEANPUHSIIM CBOEBPEMEHHBIE U
3¢ deKTUBHBIE MEPbI AJISl TOTO, YTOOBI 00€CIeUnTh MUHUMHU3ALIMIO PUCKA UCUE3HOBEHHUS
SAnnueBa. bonee Ttoro, Cya ormewaer, uto naxe B jnaekadpe 2000 roma Biactu
OpOJOJKA  OTpULATh ydyacTHe (elepalbHbIX BOCHHOCIYXKAIUX B 3aJiepKaHUU
SAnnuesa (cm. Beime §§ 25-26).

149. CnenoBarensHo, Cy mpUXOIUT K BBIBOAY, uTO Xaku-Mypatr SHaueB ObL1
NOJIBEPTHYT HENPU3HAHHOMY 3aJIEp’KaHUI0 IPU TMOJHOM OTCYTCTBHUM TapaHTHH,
npeaycMoTpeHHbIXx CTaTbell 5, 1 4TO MMENI0 MECTO HapylleHHe NpaBa Ha CBOOOIY U
JMYHYI0 HENPUKOCHOBEHHOCTh, FTapaHTUPOBAHHOTO JaHHON CraTheil.

IV. 3ASABJIEHHBIE HAPYILIEHUA CTATBY 6 KOHBEHIIA

150. 3asBurenpHuIa yKaszajna, 4yTo ObUIa JIMIIEHA JOCTyNa K CyIy, B HapyllE€HUE
nonoxxeHud  Crarbm 6  KonBenunuu. CootserctByromjas 4vacte Cratbun 6
peycMaTpUBaeT:

((Ka)KﬂI:Iﬁ B ClIy4dae criopa O €ro rpaxJaaHCKuX IIpaBax H 00SI3aHHOCTSX... HMEET npaBoO Ha
CHpaBCHJ’II/IBOQ....pa36I/IpaTeJ'II>CTBO Acia ... CyaomMm».

151. 3asgBuTenbHULIA YTBEPKIANIA, YTO Y Hee He ObLI0 2PPEKTUBHOTO JOCTYyNa B CY/I,
TaK KaK TPKIAHCKUH HMCK O BO3MENICHWH Yyiepda 3aBuceNl Obl IMOJTHOCTBIO OT
PEe3yNbTaTOB YTOJIOBHOTO pacclefOBaHUsA HCUE3HOBEHHUs ee cblHa. [Ipu oTcyTcTBHH
PE3yJIBTATOB pacCieIOBaHus, OHA HE MOTJIa 3P PEKTUBHO OOPATUTHCS B CY/I.

152. [IpaBUTENBCTBO OCIIAPUBAIIO IAHHOE YTBEPKICHUE.

153. Cyn maxomut, uTo kanmoba 3asBUTEHbHHIBI MO0 CTaTbe 6 TOJHUMACT TE KE
BOIPOCHI, YTO YK€ 00CYKAAIOTCS IPU PACCMOTPEHHUH MPOIETYPHBIX acreKToB CTaTbu 2
u Crarbu 13. Takxke HEOOXOAMMO OTMETUTH TO, YTO 3asBUTENbHHUIIA HE MPETOCTaBUIA
JTAaHHBIX, 0OOCHOBBIBAIOILIUX €€ YTBEPKACHUS O HAMEPEHUU 0OpaTUTHCS B MECTHBIN CyA
C UCKOM O KomrmeHcanuu ymiep6Oa. [Ipu Takux oOcrostenbcTBax, Cya HaXOTUT, 4TO HE
BO3HUKAET OTJIEJIbHBIX BOIIPOCOB, CBSI3aHHBIX ¢ HapyleHueM Ctatbu 6 KoHBeHIIHMH.



V. 3AABJIEHHBIE HAPYIIEHUA CTATBbMY 8§ KOHBEHIINUA

154. 3agBuTenbHUIA YTBEpPKaJa, YTO MCUYE3HOBEHUE €€ ChIHA MOCIE 3aJIepKaHUS
BJIACTSIMH TOCYAapCTBa HapymaeT coboii Takxke Cratpio 8 KoHBeHIMHM, KOTOpas
MpelyCMAaTPUBAET:

«1.Kaxzaplii ©MeeT MpaBO Ha yBa)KEHUE €ro JIMYHOW M CEMEMHOW JKM3HHU, €ro KUJHINA U ero
KOPPECIIOHICHIINY.

2. He momyckaeTcss BMEIIATENBCTBO CO CTOPOHBI IMyOJHYHBIX BIIACTEH B OCYIICCTBICHHE STOTO
mpaBa, 3a HUCKIIOYEHHEM CIlly4aeB, KOTJIa TaKOe BMEIIATENIbCTBO MPEAYCMOTPEHO 3aKOHOM |
HEOOXOAMMO B JEMOKpPAaTUYECKOM OOIIECTBE B WHTEpPecax HAIMOHAIBHONH Oe30MacHOCTH |
OOIIECTBEHHOTO TMOPS/IKA, YKOHOMHUYECKOIO OIAroCOCTOSHHS CTPaHbl, B LENAX MPEIOTBPAIICHHS
0eCropsKOB WK MPECTYIUICHNUH, JIJIsl OXPaHbI 3J0POBbsl MJIM HPABCTBEHHOCTH WJIM 3AIUTHI PAB U
CBOOOJ IPYTHX JIHI».

155. 3asBuTenbHULIA YTBEPKIANIA, YTO CTPAJaHUsI U MIEPEKUBAHNS, IPUUMHEHHBIE el
MCYE3HOBEHHUEM ChIHA, IPUBEIIM K HAPYIICHUIO €€ MIpaBa Ha CEMEHHYIO KU3Hb.

156. IIpaBuTenbcTBO BO3paxaio, yka3aB, UTO 3TH 5kaj00bl HEOOOCHOBAHHBI.

157. Cyn ormedaer, 4TO [aHHBIE XaJlIOObI CBSI3aHBI C TEeMHU K€ (aKTamu, 4YTO
paccmatpuBanuch no CratesaM 2 U 3, U, IpUHUMAas BO BHUMAHUE CEJIAHHBIE UM BbIBO/IbI
no naHHbIM CratbsiM (cM. Bbime §§ 112 m 142), cuuraer, 4To HMX PacCMOTPCHHE
OTJIEJIbHO HE SIBJISIETCS HEOOXOIUMBIM.

VI. BAABJIEHHBIE HAPYIIEHUA CTATHBHM 13 KOHBEHIIMM B COYETAHUU
CO CTATBAMMU 2,3 1 5 KOHBEHIIM

158. 3asBuTeNnbHMIIA JKajJoBajlach Ha TO, YTO y Hee HE ObUIO 3(P(HEKTUBHOTO
BHYTPEHHEI0 Cpe/ICTBa IPaBOBOW 3alUThl NpoTHB Hapymenuid Crarer 2, 3 u 5
Konsennuu. OHa cocnanack Ha Ctatbio 13 KoHBeHIIMHU, TpeTyCMaTPUBAIOIITYO:

«Kaxnpiit, ypu mpaBa U cBOOOABI, MpHU3HAHHBIE B HacTosmieil KoHBeHINHM, HapylIeHBI, HUMeEeT

npaBo Ha 3(P(EKTUBHOE CPEACTBO NMPABOBOH 3aIUTHI B FOCYJapCTBCHHOM OpraHe, JaXke €CIM 3TO
HapylLIeHUe ObUIO COBEPIIEHO JIMIAMH, IeHCTBOBABIINMH B O(UIIMAIEHOM Ka4eCTBE».

159. IIpaButenscTtBO ¢ 3THUM He coracwiock. OHO coOcClaloch Ha CTaTycC
3asIBUTENIHULIBI KaK TOTEpIEBLIEH 10 YroJOBHOMY Jelly, KOTOPBIM MO3BOJISUT eif
3¢ (GeKTUBHO MPUHUMATh yyacTHe B Ipoleaype ciefcTBus. OHO Takke yTBEpXKIAIo TO,
91O 3asBUTEIBHUIIA MOTJIa OOpaTUTHCA B MECTHBIE CYIbI C Kajno0Oil Ha EeWCTBUS
o(pULIMANBHBIX JIUI] WK C TPAXJAHCKUM UCKOM. B kauectBe mpumepoB IIpaBurenscTBo
COCIIAJIOCh Ha Psij Je, B KOTOPbIX BOoeHHBIEe cynbl Ha CeBepHoM KaBkase mpuBiekiu K
YTOJIOBHOM OTBETCTBEHHOCTH apMEHCKHMX BOCHHOCIYXKAIUX 3a MPECTYIJIEHUS NMPOTHUB
TPaXAAHCKUX JIMI[ U MPOTHUB JPYIHMX BOEHHBIX, U IO KOTOPHIM >KEpTBaM ObUIH
IOPUCYKAECHBI KOoMIeHcauuu yuiep6a. OHO Takxke cocnianoch Ha neno u3 KapauaeBo-
UYepkecuu, o kotopomy B ceHTs10pe 2004 roaa uctel NoIy4yusl KOMIEHCALUIO yiepoa,
IIOHECEHHOT0 B CBSI3U ¢ Oe3aeiicTBUEM HpOKypaTypbl. OHO TakXke COCIaloch Ha JIEN0
Khashiyev v. Russia (cm. Khashiyev and Akayeva v. Russia, nos. 57942/00 and
57945/00, §§ 39-42, 24 February 2005), B KOTOPOM 3asiBUTEIb MOTYYUJI 3HAYUTEIHHYIO
CyMMY U3 TOCYJapCTBEHHOW Ka3Hbl B KauyeCTBE KOMIICHCALIUM MAaTEpUajIbHOrO U
MOpaJIbHOTO yIiepOa, MOHECEHHOTO B CBSI3M CO CMEPTHIO €ro POACTBEHHHKOB IpU
00CTOSITENBCTBAX, KOrja yOeauTeabHble JA0KA3aTeNbCTBA MO3BOJSUIM CIEJIaTh BBIBOJ O
TOM, 4TO yOUIHCTBa ObUIM COBEPILIEHBI (heiepaTbHBIMU BOCHHOCITY KAIUMHU.

160. Cyn mnosropsier, uto Craths 13 KoHBEHIMHM TrapaHTHUpyeT HaJIU4YUE Ha
HAllUOHAJIbHOM  ypOBHE  CpeJICTBa  NPaBOBOM  3alIMTBl Ui OOecredeHus
nperycMoTpeHHbIX KoHBeHuei npas u cBo0o B J1t000i opMe, B KOTOPOH OHU MOTYT
OBITh 3aKpEIUIEHbl B MECTHOM 3aKoHojatenbeTBe. Craths 13, Takum obpaszom, Tpedyer
TOr0, YTOOBI HOPMbI HAI[MOHAJILHOTO 3aKOHOJATEILCTBA MOTJIM Pa3pEIIUTh 110 CYLIECTBY



«00OCHOBaHHYIO0  ’kajoOy» Ha  HapyumeHue KoHBeHIIMM W NPEIOCTaBUTh
COOTBETCTBYIOIIYIO KoMIieHcanuto. [Ipu stom Beicokue [JoroBapusaroniuecss CTOpOHBI
N0 COOCTBEHHOMY YCMOTPEHMIO pEIIAlOT, KakuM HMEHHO o0pa3oM OHM OyayT
coOmroaarh cBoe mpenycMoTpeHHoe KonBeHuein o6s3aTenbecTBO 1Mo gaHHOW Ctatbe.
O06mwem obs3arenbeTBa o Crathe 13 pazHUTCSA B 3aBUCHMOCTH OT CYLIHOCTH >Kajo0BbI O
Hapymiennn KonBeHnmn. TemM He  MeHee, CpEACTBO  IPABOBOM  3aIlUTHI,
npexaycmorpenHoe Cratbeit 13, 00513aHO OBITh «3(PPEKTUBHBIM» HE TOJIBKO B TEOPUU, HO
U Ha MpaKTUKe, OCOOEHHO B TOM IIJJaHe, YTO HpPHU €ro MPUMEHEHUU HE JIOJKHBI
BO3HUKATh HEOOOCHOBAHHBIE MPETSITCTBHSI B BUJIE NEHCTBUIN WK Oe31elicTBUN BiacTel
rocyaapcTBa-orBeTunka (cMm. Aksoy v. Turkey, yxazannoe Boiie, § 95; u Aydin v. Turkey
judgment of 25 September 1997, Reports 1997-VI, § 103).

161. IIpuHrMas BO BHUMaHHE YpE3BBIYAWHYIO BaKHOCThH IPaB, TAPAHTUPOBAHHBIX
Cratbsimu 2 u 3 KonBennuu, Ctathst 13 Tpedyet Toro, yToObl B JOMOJHEHHE K BBITLIATE
KOMIIEHCAIlMM, ObUIO MPOBEACHO THIaTeNbHOE M 3((EKTHUBHOE paccieoBaHue,
CIOCOOHOE MPUBECTH K YCTAHOBJICHWIO M HAKAa3aHWIO BUHOBHBIX B JIMIIECHUM KU3HU U
oOpaienuu, HapymatomeMm Crateio 3, BKItO4ass 3((EKTUBHBIA JTOCTYIN 3asBUTENS K
HpoLeype CIEACTBUSA 110 YCTAHOBICHUIO BUHOBHBIX B COBEPLICHUU MPECTYIUICHUS (CM.
Anguelova v. Bulgaria, no. 38361/97, §§ 161-162, ECHR 2002-1V; Assenov and Others
v. Bulgaria, yxazannoe Boie, § 114 et seq.; u Siiheyla Aydin v. Turkey, no. 25660/94,
§ 208, 24 May 2005). Cyn BHOBb MOBTOpsieT TO, 4To TpeOoBaHus Cratbu 13 mmpe
oOsi3atenbeTB Bricokux JloroBapuBatomuxcs Cropon mo Cratbe 2 0 MpOBEACHUU
s dextuBHOTO paccienoBanus (cM. Orhan ykazanHoe Bbiie, § 384; u Khashiyev and
Akayeva v. Russia, ykazanHoe Bbilie, § 183).

162. [Ipunnmas Bo BHUMaHue BeIBOAbI Cyna B oTtHomeHun Ctateit 2 u 3, maHHBIC
XKasoObl SABJIAIOTCS SIBHO «000CHOBaHHBIMMUY» B 1ensx Ctatbu 13 (cMm. Boyle and Rice v.
the United Kingdom, judgment of 27 April 1988, Series A no. 131 §52).
CrnenoBartenbHO, y 3assBUTEIBHUIIBI JOJDKHA ObLIa UMETHCS BO3MOXKHOCTb OOpaIleHUs K
3¢ (eKTUBHBIM U MPAKTUUYECKHUM CpEACTBAM BHYTPEHHEM IpaBOBOM  3alllUTHI,
CIIOCOOHBIM TPUBECTH K YCTAHOBICHHIO W HAKa3aHWIO BHUHOBHBIX, a TaKXke K
IPUCYKJICHUIO €l KOMIIEHCAllUH, B LIeJIAX, peaycMoTpeHHbIX CtaTheit 13.

163. OnHako, npu 00CTOSATENBCTBAX, KOT/Ia YTOJIOBHOE PACCIEIOBAHNE HCUE3HOBEHUS
¥ BO3MOXKHOUM cMepTu HeahexTuBHO (cM. Boite §§ 120 -125), u xorna 3pPpekTuBHOCTD
JIPYTUX BO3MOXKHBIX CPEJCTB 3aIlUTHI, BKJIIOYasl oOpalieHne ¢ rpaKIaHCKUM HCKOM, Ha
KOTOpoe cchuianock IlpaBurenscTBo, Obl1a nogopBaHa, CyJ1 CUUTAET, YTO TOCYIaPCTBO
HE BBITIOJIHUIIO CBOETO 00s3arenbcTBa Mo Crathe 13 KonBeHImH.

164. CnenoBarensHo, uMeeT Mecto Hapymienue Ctateu 13 KoHBeHIMu B coueTaHuu
co Cratbsimu 2 u 3 KonBeHuu.

165. Yro xacaercs ccwuiku 3asBuTenbHUIBI Ha Crathto 5 Kowsenmuu, Cyn
yKa3bIBaeT Ha CBOU BBIBOJBI O HAPYLICHUH JAaHHON HOPMHI (cM. Beime § 149), B cBsizu ¢
YeM II0JIaraeT, YTO HE BO3HUKAET OTIEJIBHOIrO Bompoca o Hapymenun Crateu 13 B
couetannn co Cratbeli 5 KouBeHIMH, KOTOopas cama MO cebe COAEPKHUT Pl
IpOLEAYPHBIX TaPAHTUHN, CB3aHHBIX C 3aKOHHOCTBIO 3a/1€P KAHMUS.

VIL. COBJIIOJIEHUE CTATEM 34 1138 § 1 (a) KOHBEHLIUU

166. 3asiBUTENLHULIA yTBEpKIana, qTo 3a103/1a10¢ MPEIOCTABIICHUE
[IpaBurensctBOM 3ampomeHHbIX CyaoM JTOKYMEHTOB, a MMEHHO MAaTepuasoB
YTOJIOBHOTO JieJia, SIBISIETCS HE COOJIOJIEHHEM 0053aTeNbCTBa, MPEAYCMOTPEHHOTO
Cratessmu 34 u 38 § 1 (a) KouBenuuu. CooTBeTcTByromue 4vactu AaHHbIX Crarei
MpeayCMaTpUBaIOT:



Crarba 34

«Cyz MOXeT IPHUHUMATH JKaJIO0BI OT JI000T0 (pr3nveckoro Jimna, Jr000H HelpaBUTEIbCTBEHHON
OpraHu3anuun HUJin 1100011 rpynribl YaCTHBIX JIMI[, KOTOPbLIC YTBECPXKIAIOT, YTO ABUIIUCH KCPTBAMU
HapymieHust ogHon u3 Bricokux JloroBapuparommuxcsi CTOpOH MX MpaB, MPU3HAHHBIX B HACTOSIIICH
Konennnu nmm B [Iporokomnax k Helt. Bricokne JloroBapuBatormecss CTOPOHBI 00SI3yIOTCS HUKOUM
00pa3oM He IPEensITCTBOBATh APPEKTHBHOMY OCYIIECTBICHHIO STOTO IIPaBay.

Cratbs 38

«1. Eciu Cyn 00bsBIISET 5kano00y MpueMIIeMoil, OH:

a) MpPOJOJIKAET PACCMOTPEHHE JIeja C yYacTHEM IMPEACTABUTEICH 3aHHTECPECOBAHHBIX CTOPOH H,
€CJId 3TO HEOO0XOAUMO, OCYIIECTBIISICT HCCIICAOBAHHE OOCTOSTENBCTB Jena, s 3(PPEKTHBHOIO
MPOBEICHHUS KOTOPOTr0 3aUHTEePECOBaHHbIC ['0cyIapcTBa CO3IaI0T BCE HEOOXOMUMBIC YCIIOBUSY.

1. Jlo6oowvl cmopom

167. 3agBurensHuna npuriacuia CyJ NpudTH K BbIBOY O ToM, uTo [IpaBuTenbcTBo
HE BBIIIOJHUIIO CBOETo obOs3arenbcTBa Mo Crathe 38 B CBSI3M C OTKA30M NPEIOCTABUTh
MaTepuaibl YyroJOBHOTO jena mo 3anpocaM Cypa, caenaHHbiM B iepuos ¢ Hosiopst 2003
no HosOpsr 2005 roma (cm. Beimie). OHa OTMETWIIA, YTO MPHYMHBI, HA KOTOPBIC
ccptasioch [IpaBUTENbCTBO, ObUIM MPOU3BOJIBHBIMH M YTO, B JIFOOOM ciyyae, Iociie
OOBsIBIICHUS KaJI0Obl MpUEMJIEMO M Ha3HaueHHs Mo Hell ciymianus, [IpaBuTenscTBO
IpeJICTaBUIIO MaTepHalibl 6e3 ouepenHoil cepiiku Ha 1. 161 YIIK PO. bonee toro, ona
yTBepKAana, 4yto IIpaBUTENbCTBO BCE e€lle HE NPEICTaBUWIO psAJ JOKYMEHTOB W3
MaTepuasoB Jiela, & UMEHHO JOKYMEHTHI, CBsI3aHHbIE ¢ OOHApYXEHUEM IISITU TPYIIOB B
Anxan-Kane B 2000 roxy (cm. Boimie §§ 86-89). OHa Takke OTMETHIIA, UTO MPAKTHUKA HE
IpEOCTaBIEHUsl JlocTyna K 3ampoieHHbIM CynoM JTOKyMEHTaM, B TOM YHCIE K
MaTepHajaM paccieloBaHHs YroJOBHOTO JIea, IPUMEHSETCS IO OOIBIIOMY KOJIHYECTBY
#anod (okono 20), xommyHuuupoBaHHbIX Cynom Poccuiickomy IIpaBurenscTny,
OOJIBIIMHCTBO M3 KOTOPBIX CBSI3aHO C OOBMHEHUSMHU B CEPhE3HBIX HAPYLICHUSAX IpaB
yesoBeka B YeuHe.

168. Ilo MHEHUIO 3asBUTENBHUIIBI, TO, KAKUM 00pazoM [IpaBUTEIBCTBO OTHECIOCH K
3anpocam Cyzna 0 TpeaoCTaBICHUM JIOKYMEHTOB, SIBJISETCS  JIOMOJHUTEIbHBIM
HeucroiHeHueM obs3arenbcTBa o Cratbe 34. Cepliasch Ha MOCTaHOBJICHUE MO JIETY
llagcu ona ykasana, 4yTo 00s13aTeNbCTBO MO AaHHOM CTaThe 3ampeniaeT rocygapcrBaM-
OTBETYMKAM TMpEANPUHUMATh JAEUCTBHS, CIIOCOOHBIE CEphE3HO BOCIPENATCTBOBAThH
paccmotrpenuto CyaoM kanoObl, TOJaHHOW Ha OCHOBAaHUU IpaBa Ha MHJWBUIYaJIbHOE
obopamenne B Cya, W TakuM o0pa3oM, BMELIMBAThCA B IPaBO, I'apaHTUPOBAHHOE
Crarbeit 34 (cm. llascu and Others v. Moldova and Russia [GC], no. 48787/99, § 481,
ECHR 2004-VII). 3asBurenbHuia yTBEpKAajia, YTO OHA HE MOIjla 00OOCHOBAaTh CBOU
OoOBUHEHHs B HapyuleHusX KOHBEHIMM H3-3a OTCYTCTBHUSA JIOCTYNa K JaHHBIM
JIOKYMEHTaM.

169. IlpaBUTENBCTBO OTMETWJIO, YTO JOKYMEHTHI, MPEICTaBIAIONINE COOOMU
MaTepuaibl YrojJOBHOTO Jeia Obuiu mpencTtaBieHsl B Cya B MOJTHOM o0beMe W B
ycTaHoBJeHHbIe Cy10M CPOKH.

2. Oyenxa Cyoa

170. Cyx moBTOpsieT, 4TO MpOLEAypa PAaCCMOTPEHHS KAJI00 ONMPEIeTICHHOTO THIIA HE
BCEr/a Mojpa3yMeBaeT MPUMEHEHHE MPUHIUIA B CHIIy KOTOPOTO JIHIIO, 3asBISIONIEE O
HapYIICHUH, 00S3aHO JI0Ka3aTh BBIABUHYTHIC OOBUHCHHS. Upe3BBIYAHO BaKHBIM IS
¢ dexTrBHONW pPabOTHl CHUCTEMbl HHAMBHIyalbHBIX OOpalleHui, MpeayCMOTPEHHOM
Crarbeit 34 KonBeHIuu, SBISETCAs TO, YTO TOCYAApCTBa JOJDKHBI CO3/1aTh BCE
HEOOXOUMbIE YCTIOBHS JUISl HaJJIexamero u 3p(QpeKTUBHOTO pacCMOTPEHHUS Kanod (CM.
Tanrikulu v. Turkey [GC], no. 23763/94, § 70, ECHR 1999-1V, B kotopom Komuccusi, B



pesynbrare moBeneHus [IpaBuTenbcTBa, HE CMOIUIA TMONYYUTh P JIOKA3aTENbCTB H
MOKa3aHUi, UMEBIIUX YPE3BBIUAWHYIO BAXKHOCTD ISl BBITIOJTHEHUS €€ (DYHKITHIN).

171. Hannoe obGs3atenscTBO TpeOyeT oT Bricokux JloroapuBaromuxcs CTOpoH
CO3/1aHUA BceX HeoOXoauMbIX ycinoBuit A Cyza, He3aBUCHUMO OT TOTO, TPOBOJUT JIU OH
paccliiefJoBaHHe MO YCTaHOBJICHUIO (DaKTUUECKUX OOCTOSTENHCTB JieNa WM BBHITIOTHSIET
CBOM (YHKIUHU IO PacCMOTpeHHI0 kajio0. OCOOEHHOCTHIO MPOILENypbl, CBA3aHHON C
JIeJIaMU, 10 KOTOPHIM WHIMBUAYaTbHBIC 3asSBUTEIN OOBUHSIOT areHTOB TOCYAapcTBa B
HapyIICeHUH WX TapaHTUPOBaHHBIX KoHBeHIIMEW TpaB, SIBISETCS TO, YTO HHOTAA TOJIHKO
rOCyJapCTBO-OTBETYMK HMEET JIOCTYN K HMH(pOpMalMU, CIOCOOHONW MOATBEPAUTH WU
OTIPOBEPrHYTh JaHHble oOBuHEeHMs. He mnpenocraBnenune IIpaBUTENBCTBOM TaKoOM
UMeroIeiicss y Hero uHpopManuu 0e3 yJIOBIETBOPUTEIBHOTO OOBSICHEHHS, MOXKET He
TOJIbKO TMPHUBECTH K 3aKIIOYEHHI0O O TOM, YTO OOBHUHEHHUS 3asBUTENS XOPOILIO
00OCHOBaHHBI, HO TaKXX€ MOXKET HEraTUBHO OTPA3UThCA Ha YPOBHE COOJIIOACHUS
roCy/1apCTBOM-OTBETUUKOM €ro mnpeaycMoTpeHHbIXx Ctarbeit 38 § 1 (a) o0s3aTenbCTB.
Hanpuwmep, o neny Tepe v. Turkey (no. 27244/95, § 128, 9 May 2003) Cyn ycTtaHoBuI,
YTO, 1MOcie OOBSABICHUS *KanoObl nmpuemieMor, [IpaBuTeNbCTBO HE BBIMOIHUIO CBOMX
o0si3atenbeTB 1Mo CraThe 38 M3-32 HEOJHOKPATHOI'O HE MPEACTABICHUS 3alpOLIeHHBIX
CynoMm NTOKYMEHTOB M HE OOECTCUeHHMs SIBKM KIIOUEBBIX CBHUAETENe. To ke camoe
OTHOCHUTCSI K OTCPOYKaM TOCyAapcTBa MpHU MPeI0CTaBICHUN HHPOPMAIIUH, TIPUBOASIIUM
K TPYJIHOCTSM IpPU YCTAHOBJCHUM (PAKTHUECKHX OOCTOSTENBCTB JeNa, Kak 10, TaK U
1I0CJI€ BHIHECEHUS PELICHUs O MIPUEMIIEMOCTH (CM. yKazaHHoe Bblle Timurtas judgment,
§§ 66 and 70; u Orhan, § 266).

172. B cOOTBETCTBUU C NMPUHLHUIIAMH, 3aJ0KEHHBIMU B €r0 MNPELEJICHTHOM IIpaBe,
Cya cormamaercst ¢ TeM, YTO IO HEKOTOPHIM JejlaM OTCPOYKH B IPEIOCTaBICHUU
uHGOpPMAIIMU MOTYT UMETh UYPE3BbIUAHHYIO BaXKHOCTH ISl YCTAHOBIEHUS (PaKTUUECKUX
00CTOSITENLCTB JIeJ1a U MOTYT CO3/1aBaTh OCHOBY JIsl OT/AeIbHOro HapyueHus: Crateu 38
Kounsennuu. [1o nemy, B KOTOPOM paccMaTpUBAIOTCS BOMPOCHI TPYOEHIINX HE3aKOHHBIX
JEHCTBUIl areHTOB TrOCyAapCTBa, JOKYMEHTBHI YTOJIOBHOTO PAacCieIOBaHUS SBIISIOTCS
OCHOBOTOJIAralOIMMHU ISl YCTAHOBJICHUS (PAKTOB M HUX OTCYTCTBHE MPEMSATCTBYET
Ha/JIeXKalleMy pacCMOTPEHHIO )KalloObl, KaK Ha CTaJJuu MPUEMIIEMOCTH, TaK U Ha CTaluu
pPaccMOTPEHHUS 110 CYIIECTBY.

173. Tlo paccmatpuBaemomy ey B Mapte 2004 roma, mocie 3armpoca, CACIaHHOTO B
pamMKax KOMMYHUKanuu, [IpaBUTENbCTBO MPEACTaBUIO OKOJIO TOJOBHHBI MaTEpHUajoB
YTOJIOBHOTO Jiejla, B TOM YHCJI€ TIOCTAaHOBJIEHHE O BO30YKJIEHUM YTOJIOBHOTO Jiefa, psij
BaXHBIX CBUIETENbCKUX TOKa3aHUM M YyKa3aHUW BBIIIECTOSIINX MPOKYPOPOB C
NepeUrCIICHUEeM YCTaHOBJIICHHBIX paccienoBaHueM ¢aktoB. B HosOpe 2005 rona, cpasy
e TocIie 00BABICHUS KATO00b! puemieMon, [IpaBUTensCTBO MPEICTaBUIIO MaTepPHAIIBI
nena mnosHocThio. [locie ycTHOro ciyiiaHusi, OHO TakXe JABaKIbl IPEIOCTABIISIO
JOTIONIHUTEIbHBIE MaTepuanbl (cM. Bbime §§ 43-44). HeoOXoammo OTMETUTH, UTO
OoJplIasi 4acTh JOKYMEHTOB, MPEAOCTaBICHHBIX B HOs0pe 2005 roma u mociie 3Toro,
nosiBWJIach TOJbKO Tmocie wmapra 2004 roga W mHOSTOMY OHHM HE MOTJIH  OBITh
IPEIOCTABIIEHBI IO 3TOTO BPEMEHHU.

174. [IpuauMasi BO BHUMaHHe OCOOYIO CUTYAIHIO 1O AaHHOMY Aeny, Cya He MOKeT
NPUATH K BEIBOJY O TOM, YTO OTCPOYKH B MPEIOCTABICHUH 3aIPOIICHHON HHPOPMALIUU
MOTJIM BOCHPEMSATCTBOBATh YCTAHOBICHUIO (PAaKTUYECKUX OOCTOATEIBCTB J€JIa WU €ro
HajyIeKameMy paccMoTpenuto. [Ipu Takux oOcrtositenbctBax CyJ CUMTaeT, 4TO HE
umeeT Mecta HapyuieHrne Ctatbu 38 KOHBEHIMH B OTHOILIEHUU CPOKOB MPEIOCTABICHUS
3anpoiieHHbIX Cy10M TOKYMEHTOB.

175. Yro xacaercs Crareu 34 KoHBeHIMH, €€ TJaBHBIM OOBEKTOM SBIISIETCS
obecrieyerrne >(PPEKTHBHOTO MPHUMEHEHHs MpaBa Ha WHAWBUAyalbHOE OOpaiieHne B
Cya. B nannom nieie He UMeeTCsl MPU3HAKOB HAIMYHS MPENATCTBUHN AJs UCTIOB30BaHUs
3asiBUTENIbHULIEH NpaBa Ha WHIUBUAYalbHOE OOpallleHuE, IMyTEM BMEIIATENIbCTBA B €€



KoMMyHuKaiuio ¢ CyaoM, Ipu NpeAcTaBiIeHUU ee UHTepecoB B opraHax Cyna wiu
MMyTEeM OKa3aHWs Ha 3asBUTEIBHUILY HEHajuiexamniero nasieHud. [lo muenunto Cypa,
OTCpPOYKa B MPEJOCTABICHUH JTOKYMEHTOB B TIOJTHOM 00beMe He MOJHUMAET OTJEIHHOTO
Borpoca o Hapymennn Cratbu 34, yuuThIBas TO, 4YTO W3 YKa3aHHOTO BHIIIE
MpeleeHTHOrO MpaBa cieayeT, uro Cya cuumTaeT JaHHYI0 HOpPMY CBoero poza lex
generalis mo oTHomeHWI0 K TpeboBanusM Ctathu 38, YETKO yKa3bIBAaIOIIEH Ha
00513aTeNLCTBO TOCYAAPCTB COTPYIHUYATH ¢ CyaoM.

176. Takum oOpazom, Cyn npuxoauT K BbIBOAY, uTo IIpaBUTENBHCTBO rocyiapcrBa-
OTBeTUYHKa BBIMOIHIIO TpeboBanus Crareit 34 u 38 § 1 (a) KonBeniuu.

VIII. IPUMEHEHUE CTATBHU 41 KOHBEHIINN

177. Crarpa 41 KoHBeHLIMHM NIpEyCMaTPUBAET:

«Ecmm Cyn oObsiBisieT, 9To mMeno Mecto HapymeHne KouBenmmu wiam IIpoTokonoB K Hei, a
BHyTpeHHee mpaBo Beicokoii J[loroBapuparomeiics CTOpOHBI IOMyCKaeT BO3MOXHOCTH JIHINb
YaCTUYHOTO YCTPaHEHHWS IIOCIEeACTBUM »Toro Hapymenus, Cyxa, B ciaydae HEOOXOJUMOCTH,
HPUCYKAAET CIIPABEUIMBYIO KOMIICHCAIIUIO IIOTEPIIEBILEI CTOPOHEY.

A. MopanbHblii yuiep0

178. 3asBuTeNnbpHUIA HE MPEJOCTaBUIA TPEOOBAHUI O KOMIICHCAIIMH MAaTEPUATLHOTO
ymiepoa.

179. Yto kacaercs MopaibHOro yimepba, To 3asBUTEIbHHUIIA yKa3ajga, 4TO OHa
NoTEepsIa ChlHA M Ha MHPOTSHKEHUM psAa JEeT IMOJABEeprajach CTpeccy, cTpajaja oT
¢bpycTtpauu U OECIIOMOLTHOCTH B CBSI3M C €ro HCYE3HOBEHHEM U MacCHUBHBIM
oTHOIIeHHeM BiacTeid. OHa 3asBUJIa O TOM, YTO TOHEC]Ia MOPAIbHBIA yIIepo, OaHaKO
OCTaBMJIa CYMMY €ro KOMIIeHcaluu Ha ycmoTpenue Cyna.

180. IlIpaBUTENBCTBO YyKa3ajo, 4YTO HUKAKOM KOMIIEHCAIMM 3asBUTEIbHULIC
NPUCYKAThCS HE JOJHKHO M3-3a OTCYTCTBUS PEIIAIOUINX J0Ka3aTeIbCTB BUHBI BlacTel
B CMEpPTH €€ CblHAa, NpPUHUMAs BO BHHMMAaHHME IPOJOJDKAIOLIEECS paccilelOBaHNE
YTOJIOBHOTO JieNa.

181. Cyn ycranoBun Hapymenus Cratbeil 2, 5 m 13 KoHBeHuMM B CBA3M C
HENPU3HAHHBIM 3aJIepKaHUEeM M IPEANOoIaracMoil CMEpThIO ChlHA 3asBUTEILHUIIBI B
pykax BuacTeil. bbulo ycraHOBIE€HO, uTO 3asfBUTENbHMIIA caMa CTajla >KEPTBOU
Hapymenus Cratbu 3 B CBA3M C TEPEHECEHHBIMH €10 3MOIMOHAJIbHBIMU
nepexuBaHusAMu U crpafganusMu. [losromy Cyn momaraer, 4To OHa €il ObLI HaHECEH
MOpaibHbIN yIepO, KOTOPbI HE MOKET ObITh KOMIIEHCHPOBAH TOJIBKO YCTaHOBJIEHUEM
(akta yka3zaHHBIX HapymieHWi. [IpuHHMMas pemieHue Ha OCHOBAaHUHM MPHUHIIMIIA
crpaBemuBocTH, Cyn npucyskaaet 3assurensauiie 35 000 (eBpo) mitoc Jro0bie HAIOTH,
MOJIEKALIUE YIUIaTe C JAHHON CYMMBI.

B. Pacxonnl

182. Nnrepecn! 3asBurensuunbl B Cyae npeacrasisiia SRJI. SRII yrBepxkaaer, uro
CTOMMOCTh HucchefoBanuii B HMarymerun u MockBe coctaBisiiia 50 eBpo/gac,
NOJrOTOBKA IOPUINYECKUX AOKYMEHTOB Ul IpejcTaBieHus B EBponeiickuit Cyn u B
MECTHBIE OpraHbl BiacTh cocTaBisuia 50 eBpo/dac jist corpymuukoB SRJI u 150
€Bpo/Jac s pyKOBOAALINX COTpyAHUKOB SRIJI.

183.3asgBuTenpHuna nomnpocuia kommeHcupoBaTe ed 14,345.08 eBpo B cBs3u ¢
pacxo/ilaMH, TOHECEHHBIMH JIJIs1 IPEACTABJICHUS €€ HHTEPECOB M0 Kajo0e, BKI0Yas:

e 750 eBpo 3a MOATOTOBKY MEPBOHAYAIBHOM KaJl00BI;

e 1,250 eBpo 3a MOATOTOBKY M MEPEBO/ AOMOTHUTEIBHBIX XOAaTalCTB;



e 5,406 eBpo 3a MOATOTOBKY U NEPEBOJ OTBETA 3asBUTEILHUIIBI HA MEMOpPaHIYM
IIpaBurenscrBa;

e 1,500 eBpo 3a moAroTOBKY AOINOJHUTENBbHOM nepenucku ¢ ECITY;

e 3,500 eBpo B CBSI3M C MOATOTOBKOW M NEPEBOAOM OTBETa 3asBUTEIbHUIIBI HA

pemienue ECITY o npuemnemocTu;

e 1,000 eBpo B CBA3M C TMOATOTOBKOM IOPUAMYECKUX JOKYMEHTOB,

IPEJICTAaBICHHBIX B HALIMOHAJIbHBIE TPABOOXPAHUTENIbHbBIE OPraHbl;

e 938.46 eBpO NMOHECEHHBIX aJMUHUCTPATUBHBIX Pacxol0B (7% OT OpUINYECKUX

pacxoioB).

184. IlpaBUTENbCTBO HE OCMAPWBAJIIO PACUYETOB, KaK OHH OBUIM MPEIACTABJICHBI
3asBUTENBHULIEH, OJHAKO YTBEP)KIAJI0, UTO 3asBJICHHBIE CYMMBbI  SIBISIIOTCS
Ype3MEPHbIMU JUIsl HEMPaBUTEIbCTBEHHOW OpraHU3alluy, TAKOM Kak IpeiICTaBUTENb
3asgBUTEILHUIIBI, SRII.

185. Cyny cnemgyer yCTaHOBUTH, JACHCTBUTEIBHO JIM ObUIM TOHECEHBI YKa3aHHbBIC
3asBUTENBHULICH pacxXo/bl, U ObLIM JU OHM HeoOxoauMbeiMu (cM.McCann and Others
yKazaHHoe Bbille, § 220).

186. Cynm oTmedaer, 4YTO B COOTBETCTBUHM C JIOTOBOPOM, 3aKIJIFOUEHHBIM
3assBUTeNbHULIEH B OKTs0pe 2005 ronma, oHa coryiacuiach OIUIATUTH HPEICTaBUTEIIO
pacxofipl, CBA3aHHBIE C IPEJCTaBIEHHUEM €€ MHTepecoB Mo xanobe. OmiaTta I0JKHA
ObITh Mpou3BeeHa Nocie BbiHeceHUs] CyZJ0M OKOHYATEIbHOTO OCTAHOBJICHHUS 110 JIETY
u mociue oriatel Poccuiickoit denepanueil OpUINUYECKUX PACXOJ0B, €CIU 3TO Oyaer
npexaycMorpeHo mocranoBineHrneM Cyma. CtaBku ObUIM yCTaHOBJIEHBI B pasmepe 50
eBpo/uac aiis ropuctoB SRJII u 150 eBpo/yac 11 pykoBoasumx corpyaHukoB SRII u He
COCTOSIIIUX B IITaT€ OpPraHM3allMM 3KCIEpPTOB, a Takxke 7% 3a aJMUHHCTPATHUBHBIC
pacxonpl. Cya cuMTaeT, YyTO JaHHbIE CTaBKHU SBISIOTCS Pa3yMHBIMU U OTPaXXaroT
JEHCTBUTENBHO MIOHECEHHbBIE MPECTABUTENEM 3assBUTEIbHULIBI PACXO/IBI.

187. Nanee, cieqyer yCTaHOBUTH, ObLIN JIH PACXObl, TOHECEHHBIE 3asIBUTENBHUIIEH B
HEesX TMPECTAaBICHUs €€ 3aKOHHBIX HHTEpPEcOB MO kanobe, HeoOxomumbiMu. Cya
OTMEYAET, YTO TAHHOE JIEJI0 ABISETCS JOBOJIBHO CIOKHBIM, OCOOEHHO B BUAY OOJBIIOTO
KOJIMYECTBA JIOKYMEHTAJbHBIX JlOKa3arenbCcTB, mo3romy Cya mnojaraer, 4YTro OHO
noTpeboBajgo HCCIACAOBAaHUNH U TMOATOTOBKH JIOKYMEHTOB B 0O0BbeMe, YKa3aHHOM
IPEJICTaBUTEIIEM.

188. Ilpum nmaHHBIX OOCTOSITENHCTBAX, MPUHHMAas BO BHHMAaHHE MPEICTaBICHHbBIE
3asiBUTENIbHULIEH TpeboBaHus o kKomneHcauuu, Cyn NpUCyXIaeT el MOJHYI0 CyMMy
3asBJIEHHBIX pacxodoB B 14 345 eBpo, 3a BbiuetoM 2 104 eBpO MOJy4YEHHBIX €10 B
KayecTBe opuanueckoi nomomu ot Coeta EBporibl, BMecTe ¢ MOUIekKAIIMM yIIATe C
CYMMBI KOMIIEHCAIIUY HAJIOTOM Ha J100aBIEHHYI0 CTOUMOCTb.

C. IlpouenTHasi cTaBKa
189. Cyn cumrtaer, 4TO MPOLEHTHAs CTaBKa JOXO0Ja C MOMAJEKAIIUX OIUIaTe CYyMM

J0JDKHA 0a3upoBaThCsl Ha cpeAHeil kpenutHou craBke LlentpansHoro banka EBporbl, k
KOTOPO# JJOHKHO OBITH 100aBIIEHO TPH MPOIICHTA.

10 YKA3AHHBIM BBbIIIE [TPUYNHAM CY A EAUHOI'JTACHO

1. Yemanasnusaem wnapymenne Ctatbu 2 KOHBEHIIMHM B OTHOIICHUU HCYE3HOBEHHS
Xamxu-Mypara SlunueBa;



2. Vcemanaenuseaem wnapyuienue Crtatbu 2 KOHBEHIIMM B CBSI3M C HE IPOBEACHUEM
3¢ pexTUBHOrO paccieoBaHuss OOCTOATEIHLCTB MCYE3HOBEHUS XaTku-Mypata
SaaueBa;

3. Vcemanasnusaem, uro Her HapymieHus Ctateu 3 KOHBEHIMM B CBSI3U C HE
MIPEJCTABICHUEM ChIHY 3asiBUTEJIBHHUIIBI 3aLIUTHI OT OE€CUEIOBEYHOT0 U YHHKAIOILETO
JIOCTOMHCTBO OOpalleHus;

4, ycmaHaeﬂueaem, 4YTO HC BO3HHUKACT OTHACJBHBIX BOIIPOCOB O HAPYHICHUH Crartbu 3
KOHBeHHI/II/I B CBsA3H C HE pacCI€aA0BaHUEM YTBep)KJIeHHfI O IIBITKAx,

5. Yemanasnueaem napyuenve Cratbu 3 KOHBEHIIMM B OTHOILLIEHUH 3asiBUTEIbHULIBI;
6. Yecmanasnueaem, uto umeet mecto Hapymenue Ctateu 5 KonBenuuy;

7. Yemanasnueaem, 4TO HE BO3ZHUKAET OTAEIBHBIX BONMPOCOB O HapyuieHuu Cratbu 6
Konsennmu,

8. Ycmanaenusaem, 4T0 HE BO3HUKAET OTIEIBHBIX BONPOCOB O HapyueHuu Crtatbu 8
Konsennmu,

9. Yemanaenusaem, uro umeet mecto Hapymenue Crarbu 13 KoHBEHIIMM B OTHOIIEHHUN
3asiBeHHbIX HapymeHuil Cratbelt 2 u 3 KonBeHuuu;

10. Yemanasnueaem, 4to HE BOZHUKAET OTAEIBHBIX BOIIPOCOB 0 HapyuieHuu Crateu 13
KoHnBeHIIMN B OTHOILIEHUY 3asBJIEHHBIX HapymeHui CtaThu 5;

11. Vemanasnusaem, uro He umeno mecto He BbimonHeHue Crareit 34 u 38 § 1 (a)
Konsennmu,

12. Vemanasnueaem

(a) uyTO rOCYIapCTBO-OTBETYMK 00SI3aHO BBIILJIATUTH 3asBUTEIbHULIE, B TEUEHHUE TPEX
MECSILIEB C JaThl BCTyIUIEHUs NocTaHOBieHHs Cyna B CHIIy, B COOTBETCTBUHU CO
Cratpeii 44 § 2 KonBeHLMH, CIIEAYONINE CYMMBI:

(1) 35000 eBpo (Tpuamath NATH ThICSY €BPO) B KAauyeCTBE KOMIICHCAIIUU
MOpaJIbHOrO yIIepOa, KOTOpPbhIE HAUICKUT KOHBEPTUPOBATH B POCCHUCKHE
pyOH 1o Kypcy, JeHCTBYIONIEMY Ha JCHb OIUIATHI;

(1) 12241 (mBenanuaTh ThICAY JABECTH COPOK OJHO €BpO) B KaudecTBe
KOMIICHCAIIMH PAacX0/I0B, KOTOPbIE JOJKHBI OBITh NEPEeUHCICHbl Ha OAHKOBCKUM
CYeT Ipe/icTaBuTeNs 3asiBUTeNIbHULIBI B Hunepnanaax;

(1i1) mroOBIe HAJIOTH, KOTOPBIE MOTYT B3UMAThCS C BBIIIEYKa3aHHBIX CYMM.

(b) YTO IO UCTCUYCHHNHU YKAa3aHHBIX BBIIIC TPEX MECALCB HAa BECH IICPUO/ 1O BBITIJIATHI

Ha3HAYEHHBIX CyMM, Ha HUX IOJUICKUT HAYUCIICHUIO IIPOCTasi NMPOLIEHTHAsl CTaBKa
JI0X0J1a, B pa3Mepe, paBHOM cCpelnHel kpeauTHou craBke LleHTpansHoro banka
EBporsl 1utoc Tpu npoueHra.

Brinonneno Ha aHIJIMHCKOM SI3BIKE, COOOIIEHO B MUCHMEHHOM Buue 27 uroisg 2006
rona, B coorBeTcTBuU ¢ [IpaBunom 77 §§ 2 u 3 Pernamenra Cyna.

COPEH HWJILCEH Kpructoc PO3AKUC
Cekperapb [Ipesunent



