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IIOCTAHOBIJIEHUE T10 JEJIY «F.H. [IPOTUB IIBELIWI»

Hacmosiwee nocmanoeénenue 6cmynum 6 CUiLy npu coomo0eHuu yciouil, npedycmompeHHbIx
nyukmom 2 cmamou 44 Konsenyuu. B mexcm nocmanognenus mMo2ym 0vims 6HeCeHbl
PEeOaKyuoHHbIE USMEHEHUSL.

IIo neay « F.H. nporus IlIBenum»
EBponeiickuii cyn mo npaBam uenoBeka (TpeTrss cexiust), paccmatpusas Aeno [lanaToit B
CJIETYIOIIEM COCTABE:
Xocen KacaneBamib, [Ipedcedamen,
Onmuzabet Dypa-Canacrpem,
Kopuenuy bupcan,
bourrstn M. 3ynanuny,
Oréept Maiiep,
Huera 3uemerne,
OuH [layap, cyoeti,
a taxxke Canrtbsro Ksecaga, Cekpemapv Cexyuu,
MIPOBEJT COBEIIIAHUE 32 3aKPBIThIMHU JIBepsMH 16 nexadps 2008 T.
Y BBIHEC CJIE/IyIOllee TOCTAaHOBJICHHE, IPUHATOE B ATOT K€ JACHb!

I[MTPOUEJAYPA

1. TlpousBoactBo mo naemy Obulo BO30yxkaeHo jkaimobor (Ne 32621/06) mpoTus
KoponesctBa llIBenus, nogannoi B Cyn cornacHo cT. 34 KoHBEHIIMU O 3aluTe IpaB YeJIOBEKa
U OCHOBHBIX cB0OOA (manee — «KouBenuusi») rpaxnannHom Hpaka r-uom F.H. (mamee —
«3asButenby) 15 aBrycra 2006 r. Ilpencenarens [lamaTel y10BIETBOPHI MPOCKOY 3asBHTEINS O
Hepaszriamenun ero umenH (1. 3 Ilpasuna 47 Pernamenta Cyna).

2. Wntepecwl 3asgBUTENS, KOTOpOMY OblLIa MpeoCTaBieHa MpPaBOBas MOMOIb, ObUIH
npejacTaBieHsl r-HoM  X.  bpenbeproM, ropuctoMm, mnpakTukyoumuMm B CTOKrojbMe.
[TpaButensctBo  IIBenmu (mamee —  «IIpaBuTenbcTBO») OBUIO  TPEACTABICHO  €rO
YIIOJIHOMOYEHHOM, T-x0i 1. KanbmepOopH, coTpyaauneii MUHHUCTEPCTBA HHOCTPAHHBIX JIEI.

3. 3asBuUTENb YTBEPXKAAN, UTO B ciyuyae Aenoprauuu u3 llIsennn B Upak oH cToNKHETCS ©
pearpHON OMAaCHOCTBIO OBITH YOUTHIM MM TOJBEPTHYTHCS OECUeIOBEYHOMY OOpalleHHIO |
NbITKaM B HapyuieHue crateit 2 u 3 KonBeHiuu.

4. Tlpencenarens [lanaTel, a 3areM u [lanara npunsnu pemienue o npuMmenenuu [lpasuna
39 Pernamenta Cyna, ykasbiBaromiero [IpaBuTenbcTBy Ha TO, YTO JKeJIaTeNbHO B HMHTEpecax
CTOPOH M HA/JICKAIIET0 MPOBENEHUS CyAeOHOrO pa3OMpaTesbCTBa, YTOOBI 3asiBUTEIh HE ObLI
BbIcnan 1o npuHaTus Cynowm pemienus. Jlanee neny Obut mpucBoeH npuoputeT no [Ipasuiy 41
PernamenTa Cyna.

5. Pemennem ot 13 mas 2008 r. Cyn oOBsABHII kKano0y TOMyCTHMOM.

6. IIpaBUTENBLCTBO, HO HE 3asIBUTEIb, IOAAJIO JOMOIHUTEIbHbIE TMCbMEHHbIE 3aMEYaHus
(. 1 IIpaBuna 59).
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OAKTBI
I. OBCTOATEJIbBCTBA JIEJIA
7. 3asButens ponuics B 1956 r. u B HacTosmiee Bpems HaxoauTcs B LlIBenun.
A. UcTopus Bonpoca u X0AaTalCTBO 0 npeaocTaBjieHun yoexuma B llBenun

8. 9 suBaps 1993 r. 3agBurens npuOe1 B llIBenuto n obparuics B MMMuUrpalimoHHyo
cyx0y (Invandrarverkef) mo TmoBOmy TpenocTaBlieHUS YyOeXWINa W BBJAYM BHIA Ha
KUTENbCTBO, YTBEpKaas, uyTo Bblexanl u3 Mpaka uz-3a crpaxa nepen Cagmamom XycceHOM U
ero pexxumom. Tpoe ero aereit (poausiirecs: coorBeTcTBeHHO B 1987, 1988 u 1991 r.) mpuexanu
C HHUM, a XeHa npudbuIa B utosne 1994 r. Ha nepBoHauanbHOM coOece0BaHUH, MPOBEICHHOM C
3asiBUTENIEM B JieHb ero mnpuObiTus B llIBenunto, oH 3asBUJI, Cpeau MIPOYEro, YTO SBIAETCS
XPUCTUAHUHOM M CITy>KUJ MaiopoMm B PecrnyOnukaHCKoOW rBapIud, B YAaCTHOCTH, B TSKEIOM
TPAHCIIOPTHO-TPY30BOM Nojipa3aeneHuu. OH 1e3epTUpOBajl U3 apMHHU 3a YEThIPHAAATh THEH 10
TOro 1 0ekall B CEeBEpHYIO 4acTh Mpaka, rJie ¢ MoMoIIbi0 KOHTpabaHANCTa eMy YAaloCh CECTh
Ha camouieT A0 Ctokronbpma. Y Hero He ObLJIO HU OWIieTa, HU MaclopTa, a €ro *eHa OcTajach B
ceBepHOM Hpake.

9. B nucbMeHHOM 3asiBiieHUH, faTupoBaHHOM 20 stHBapsa 1993 r., 3asBuTens 100aBUI K
CBOEMY II€pBOHAYaJIBLHOMY paccka3y B OCHOBHOM cienyromiee. OH poauics B bacpe, Ho B 1986
I. )KeHwIca u nepeexan B bargan. B mepuox ¢ oktsa6ps 1981 r. mo despans 1990 r., Bo Bpems
BOMHBI ¢ MpaHoMm, OH cityui B apMuu, a B niepuoa ¢ aBrycra 1990 r. no suBapp 1992 r., BO
BpeMs Okkymanuu KyBeiita, omsaTh ObUT mpu3BaH Ha CIyXO0y B TKEIOE€ TPAHCIIOPTHOE
noJipa3ziefiecHue, B 3aa4y KOTOPOro BXOMJIa TPAHCHOPTHPOBKA TaHKOB. OH MOJY4YWJI YEThIpe
BOCHHBIX Harpajpl 3a XpaOpOoCTb M YEThIpE MeAalu, OAHAKO TaKhe Meaanu ObUlM BpYUYEHBI
00JbIIOMY KONIMYEeCTBY O(uLepoB U coiaat. B okTsabpe 1992 r. ero npu3Banu 1Jis BHITOJIHEHUS
BOCHHBIX 3a7au (IPEINOJIOKUTENbHO YOUNWCTB U TEPPOPUCTUYECKUX AKTOB), HAIPABIECHHBIX
MPOTUB MIMUTOB B Anb-AxBape. [louyBcTBOBaB, UTO HE MOXKET YOMBaTh COOCTBEHHBIN HApPOJ, OH
neseprupoBast U 20 mexadbpst 1992 r. Belexan u3 Mpaka. B 3ToM OTHOIICHWHM OH 3asBUJ, YTO
MOJIZIEP)KUBAET BCE OpraHu3aluy, AeicTByromue npoTus Caanama XycceiiHa U padoTaoiiye B
LEeNsIX BBEACHUA JEMOKpaTHuecKodM (opmbl mpaBieHus. Jle3epTupoBaB, OH IOCETHI
poacTBeHHUKOB B bacpe, a 3areM HampaBmiics ¢ ceMbell Ha ceBep Mpaka, OTKyda C JA€TbMHU
Bbuteren B [1IBenuto yepes Typuuto ¢ nomoupio KOHTpabaHauCTOB. [TocKOIBKY OH UMEN 3BaHKE
Maliopa 3amaca W Je3epTUpOBal, TO B Clyyae NMPUHYIUTENBHOTO BO3BpaileHusi B Mpak ero
Ka3HWw Obl. [ToMMMO deThIpex Menmaseid, y Hero Takke MMEJOCh yIOCTOBEpEHHE JIMYHOCTU
Maifopa, OATBEPKIAOIIEE, YTO OH ABJISIETCA OJHUM U3 Jpy3ei Cagnama XycceiHa.

10. Ha Bropom cobecenoBannu B MmmurpammonHoi ciyx0e, cocrosBiiemcs 17
ceHTs10pss 1993 r., 3asBUTENb MOATBEPAUI MPEAOCTABICHHYIO UM HMH(pOpMaluio u 100aBui, B
YaCTHOCTH, YTO HE 3aHUMAJICSI HUKAKOW MOJINTUYECKON JEATENBHOCTBIO.

11. 14 u 15 nexabps 1993 r. ObUTH MPOBEEHBI €I1Ie JBAa BCECTOPOHHUX COOECEI0OBaHUS C
3asiBUTENIEM, B XOJAE KOTOPbIX OH M3JIOXKWI, MO CyTH, cienyromee. OH — XpUCTUAHMH,
npuHaUie)kan K mnaptuu baac, B KOTOpPOH [dOCTHT YPOBHS «IEPEIOBOTO CTOPOHHHKAY,
SIBIISIFOIIETOCS MTOCTIEIHUM YPOBHEM TIepe CTaTyCOM MOJHOro wieHa. B okTsaope 1981 r. oH ObLn
npu3BaH B apMuto, B 1986 1. momyunn odpuniepckuii unH, a B 1990 1. ObUT MOBBIIIIEH B 3BaHHUH JI0
maiiopa. ITo ero yTBep»aeHusIM, OH HUKOT/Ia HE Y4acTBOBaJI B OOEBBIX JEHCTBHUAX U HUKOTO HE
yOuBal, Tak Kak ero 3ajadya Ha BOCHHOW CIy»0e cOCTosa MPEeUMYIIECTBEHHO B 00eCIeUeHUN
(YHKIIMOHMPOBAHUS TPAHCIIOPTa U CIYykO MOANIEp KU Ut nepeanero kpas. Kak oduuep, on
HNOTYMHSIICA MpHUKa3aM APYTUX W, CIEeI0BATEeNIbHO, HUKAKOTO BIUSHUS y HErO CaMoro He ObLIO.
On yuacTtBoBaja B BoitHe nmpotuB Mpana, a korga B 1988 r. oHa 3akoHUMIIACh, €r0 NIEPEBEIH B
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OpoHeTaHkoBoe mojpaszaeneHue PecryOnukanckod reapauu. B mapre 1992 r. on momyuwin
YyeThipe Melnanu 3a XpabpocTb oT MunuctepctBa 000poHbl. [lo ero yTBepxkaeHUsM, Takue
Meaanu noixy4dusio okosio 500 oduuepos, 1 3T Harpapl BOCIPUHUMAIOTCS, IJIABHBIM 00pa3oM,
KaK TMOOUIPEHHE BOCHHOCTYXXaluX. Torma >ke OH MOJYy4HJ CIeluaibHOe YIOCTOBEpEHUE
auaHocTH  «qipyra Cammamay», KOTOpPO€ BBIJABAIOCH IMPAKTUYECKH BCEM  OduIilepam
PecriyOnukanckoi rBapaud M HEKOTOpPBIM oduiiepam perynspHoil apmuu. OH HUKOTJA HE
BeTpevasics ¢ Cagnamom XycCeWHOM JIMYHO, HO 3TO YAOCTOBEPEHHUE /1aBaJIO OIPEICIICHHbIC
JBIOTHI, B YaCTHOCTH, B KOHTaKTax ¢ BiacTsAMHU. B xome coOecenoBanus 15 nexabps 1993 r.
3asIBUTEINIb U3MEHWJI HEKOTOPBIC TIOKa3aHUs, KOTOPhIE OH paHee Aayl MIMMUTpanmoHHO# ciyxkoe.
B wacTHOCTH, OH 3asBUJI, 4TO HE OBUT MOBTOPHO MPU3BAH HA CITy>K0y MOCIE TOT0, KaK YBOJHJICS B
ssaBape 1992 r. bonee Toro, on 3asBui, uto noaan B [loconbctBo Manbtel B barnazne 3asBienue
0 BbIJIaye BU3bI JUIsl TYPUCTHUECKON MOE3aKU Ha MalbTy ¢ ceMbel, U UM ObUIH BBIJIAaHBI BU3HI U
paspelieHus Ha BbIe3]] CPOKOM Ha Mecsll. Takum oOpa3om, 4 okTsOpst 1992 r. ceMbs 3aKOHHBIM
oOpa3zom Bbolexana u3 barmana B Hopmanuio, a orryaa camoiietomM — Ha ManbTy. 3arem
3asBUTENb C JIETbMH, BOCIOJIb30BABIINCH MMOMOIIBI0 KOHTPAOAHANCTOB, BbUIETEN ¢ MaibThl B
[IBenuro. ITo ero yTBep:keHUI0, OH X0TeN BepHYThCs B Mpak, ecinu Cagnam XycceitH norepser
BJIACTb.

12. 10 saBaps 1994 r. ¢ 3asBuTeeM OBLJIO MTPOBEACHO JOMOJIHUTEIBHOE cOOeCeI0BaHuE,
Ha KOTOPOM OH eIlle pa3 3asBHJI, YTO Bblexan u3 Mpaka 3akoHHBIM 0Opa3oM 4 oxTs0ps 1992 r.
aBTomobOmieM B Mopaanuio mocse TOro, Kak €ro ceMbs MOMyduiia JeHCTBUTENbHBIE MaclopTa,
paspeleHus Ha Beie3a ¥ BU3bl. OH q00aBmi Takke, uto u3 Mopaanuu cembs BouieTena Ha Kurp,
OTKyJla OHM HaMepeBaluCh a00pathcsi 10 ['peruu. BBuay HEBO3ZMOXKHOCTH S3TOTO CEMbs
BepHyJach B Mopaanuio, a 3aTeM BbUIeTeNna Ha ManbTy, Kyaa npuOsuia 19 oxtsops 1992 r.
[Tockonbky KOHTpaOaHAWUCTHI HE CMOTJIM OGOPMUTH MACHOPT MJs CYNPYTH 3asBUTENs, e
MPUIILIOCH OCTAThCsl HA MalibTe, a OCTalIbHbIE WIEHBI ceMbu TosieTenu B LlBeruto.

13. B deBpane 1994 r. INomuuus 6e3omacHoctu llIBenuu (Sdkerhetspolisen) npennoxuna
OTKJIOHUTHh XOJIATAaCTBO 3asBUTENII O TMPEAOCTABICHUH YyOEXKHUIIa MO0 COOOpaKEHUSIM
6e3omacHoctu. Ha »5Toit ocHoBe WMmmurpanuonHas ciyx0a pemmia mepenats 10 Ha
paccmoTpenue [IpaBUTenbCcTBY, HO peKOMEHAOBAJIa PU ATOM OTKJIOHHUTH XojaraictBo. [lo ee
MHEHHIO, 3asBUTENIb HE JI0Ka3zajl yOeIuTelnbHO, 4yTO Hyknaetcs B 3amuTe B llIBeuuu. Xors
ciyx0a MpUHsIIA TOKa3aHUs 3assBUTEISI O €r0 BOCHHOM IPOIIOM, OHA, YYUTHIBAsI HMEIOIIHUECS
(hbakThl, HEe MOBEpPHIIAa B U3JI0KEHHBIE UM MPUUYMHBI Bble3aa U3 Mpaka, B 4aCTHOCTH, TOTOMY YTO
OH TpPU3HAJ TOJBKO TO, YTO BhIeXal W3 Mpaka 3aKOHHO, MO COOCTBEHHOMY MACIOPTY U C
paspelieHreM Ha Bble3]l, U IPUHUMAasi BO BHUMaHHUE W30paHHbBINA UM MapIIpyT.

14. B 1997 r. Ionuuus 6e3omnacHocTH coobmuia [IpaBuTensCcTBy, 4To O0JIbIIe HE UMEET
BO3PaKEHUH MO BBILIEYTIOMSHYTOMY XOJaTaiiCTBY C TOUKH 3peHusi Oe3onacHocTu. BBuay atoro
neno ObuIo mepeaano oopatHo B UMMurpanmoHnnyto ciryxo0y.

15. 11 wrons 1998 r. HmmurpanuoHHas ciyk0a OTKJIOHHJIO XOJATalWCTBO O
NPeIOCTaBICHUU yOeXKUINa, COCIABIINCh HA CBOK peKOMEHIaIio [IpaBUTeNbCTBY U OTMETUB,
YTO HE HAXOJUT OCHOBAaHUHU NJIsi U3MEHEHMsI CAENIaHHOro €10 paHee BhIBoja. boiee Toro, ona
OTKJIOHWJIa MPOChOy 3asBHUTENS O BbIJade BUIA Ha KUTEIHCTBO, HA TOM OCHOBAaHWHU, YTO HE
UMEET IOJTHOMOYMN HW3MEHATh WIM OTMEHSTh OKOHYATEIhbHOE pEeIIeHHE CyJa O BBICBHUIKE.
Cnyxx06a oTMmeTHsa, 4TO TOJBKO [IpaBUTENHLCTBO MOXKET OTMEHHTH IPHKA3 O BBICBUIKE Ha
OCHOBaHUU OCYKJIEHUSI B YTOJIOBHOM MOPSAKE M B 3TOW CBSA3H PACCMOTPETH MPOCHOY O BblJaue
BU/JIA HA )KUTEJIbCTBO.

B. YrosoBHoe npou3BoacTBO

16. Tem Bpemenem, 2 mas 1995 r., g0 Toro, kak OBUIO BBIHECEHO pEUICHHE TIO
xonmaraiictBy 00 yoOexwume, OkpyxHou cyn (tingsrdtten) r. Tuepn OOBUHHII 3asBUTENST B
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yOuiicTBE U MPUTOBOPUII €TO K IPUHYAUTEIBHOMY IICUXUATPUUECKOMY JICUEHHIO, CPOK KOTOPOIO
JOJKEeH OBLT OBITh YCTAHOBIIEH IO pe3yJibTaTaM MEeIUIMHCKOTo oOcnenoBanus. Cy1 MOCTaHOBHII
TaK)Ke BbICJIATh 3asBuTeNs U3 llIBennu ¢ 3anpeToM Ha Bo3BpallleHUE. 3asiBUTEIb IPU3HAJICS, YTO
yOuUIl CBOIO JKEHY, HO YTBEp)KJIaj, 4YTO JCHCTBOBaJl B COCTOSHUM IICHX03a M cleial 3TO
HenpeaHamepeHHo. OH 1ojo3peBal, 4To KeHa Obljla eMy HEBEpHA U yCTpauBalla 3a €ro CIIMHON
3aroBOp MPOTHB HEro. B CBOEM MOCTaHOBJIEHHUH CyJ OTMETHWJ, YTO 3asBUTENb, 3alepEB JABEPh B
JIETCKYI0 KOMHATY, HaHEC CIIAIIeH Cynpyre HECKOIBKO yIapoB HOKOM. B 3THX 00cTOsATENbCTBAX
CyJl pelInyI, YTO 3asBUTENIO OBLIO a0CONOTHO Oe3pa3inyHO, YMepJa JI €ro jKeHa WM HEeT, U
IO3TOMY €ro CJelyeT OCyIuThb 3a yoOuiictBo. BmecTte ¢ TeM, IOCKOJIBKY CyneOHO-
NICUXHUATPUUECKas SKCIEePTH3a MoKa3aia, YTO OH COBEPIINII BBHIIIEYIOMSIHYTOE MPECTYIUICHHUE B
COCTOSTHUM «TSKEJIOro MCUXMUYECKOTo pacctpoiictBay (allvarlig psykisk storning), KOTOpbIM OH
MPOAOJKA CTPagaTh BO BPEMsI DKCIIEPTHU3bI, TO Cy/1 3aKIIOYIII, YTO OH HYX/JAaeTCs B JICUCHUU, U
IPUTOBOPHII €r0 K MPUHYAUTEIbHOMY ICUXUATPUUECKOMY JICUEHHUIO.

17. Yro kacaeTcsi BBICBUIKH, TO 3asBHUTENb 3asBWI neped OKpPY>KHBIM CYJOM, YTO OH
ciyxun opuniepom B apmuu Cangama XycceliHa U 4acTo e3Au1 B KOMaHAUPOBKH. M3-3a BOWHBI
OH U ero ceMbs Oexxanu u3 Mpaka B 1993 r., HO OH HUCHBITHIBAM MCUXOJOTHYECKHE MPOOIEMBI,
CBSI3aHHBIE C [1OCJICJICTBUS BOMHBI.

18. OxpyXHOH Cya TakXe MPOKOHCYJIbTUPOBAICS C VIMMUTpallMOHHON CTyk00H,
KOTOpasi CcooOl[iia, YTO e€Ie He TMpHHJIA pelIeHUs IO XOJaTaiiCTBY 3asBUTENS O
MPEIOCTaBIEHUU yOEKUIIa M BblJaye BHUJA HA KUTEIbCTBO, OJTHAKO, IO €€ MHEHHUIO, HUKAKHX
NPENsSTCTBUNA JUI BBICBUIKH 3asBUTENS B CTpaHy npoucxoxiaeHus Her. Ciyx0a 3ameTnia, 4yTo
3asiBUTENb, OyAayuu apMelckuMm oduiepom, Bblexal u3 HMpaka 3aKOHHBIM IyTEM IO
JEHCTBUTEIILHOMY MPAKCKOMY IACIIOPTY ¢ MECSYHOU Bble3HOM Bu3oM. IIpu Bbe3ne B IlIBenuto
3asiBUTEIIb HE UMEJl P cebe 3TOTo macnopra. YUuThiBas MHeHUE VIMMUTpallMOHHON CTy OBl U
OTMEYasi, YTO 3asBUTEIb COBEPIINUII OYEHb TSKKOE MpecTyIieHne, OKpY>KHOU CyJl IOCTaHOBUII,
YTO €ro clielyeT MOKU3HEHHO BhIcaaTh u3 LlIBerum.

19. 3asBurenr He 00XKaJOBaJl BBIIICYIOMSHYTOE IIOCTAHOBJICHHE, KOTOPOE, TaKUM
00pa3oM, BCTYIIIO B 3aKOHHYIO CHUITY.

20. BrpIicHUIIOCH, UTO IOCJIE OCY)KJIEHHUS 3asBUTENSI B YTOJOBHOM IOpPSIKE €ro IETH
ObUIM TepelaHbl Ha 00s3aTeNIbHOE TOCYJAapCTBEHHOE TMOINEYEHHE B IIBEACKYIO0 ceMmblo. Kpome
TOTO, UM OBLI HAa3HAYEH CIEUUATbHBIA ONEKYH M BbIIaHbl OCTOSHHBIC BUBI HA )KUTEIHCTBO B
Isernumn.

21. 14 nexabps 2004 r. AamunucTpaTuBHBIA cyn (ldnsrdtten) npoBunimu JlamapHa
peLInI MPEeKPaTUTh NPUHYIUTEIBHOE IICUXUATPUUYECKOE JICUEHUE U OCBOOOIUTH 3asIBUTEIIS.

C. TpeOoBaHusi 00 0OTMeHe NPUKA3a 0 BbICHLIKE

22. Tem BpemeneM, B utoie 1998 r., 3asBurens ooparwmics K [IpaBuTenbsCcTBy ¢ pocb00it
00 OTMEHe TIpHUKa3a O BHICBUIKE, U3JAHHOTO B OTHOIIEHMH Hero. OH HacTauBall, 4YTO B CiIydae
BO3BpaiieHus B Mpak oH OyAeT MoABEprHyT NbITKaM U Ka3HEH, MOCKOJBKY OH JI€3epTHPOBAI U3
UPAKCKOU apMUHU.

23. 12 nosi6ps 1998 r. [IpaBUTENBCTBO OTKIIOHUIIO 3Ty MPOCKOY, MOCKOJILKY HE HAIILIO
BECKHX IPUYMH JUJIs1 OTMEHBI ITPUKA3a O BBICHUIKE.

24. B despane 2001 r. 3asBHTENb MOJAT MOBTOPHOE MPOIICHHE, MOATBEPIUB CBOH
tpeboBanus. Ilo mpocbbe IlpaButenscTBa Murpanmonnas ciayx6a (Migrationsverket)
NPEACTaBUIIA CBOE 3aKIIFOYEHHE MO JAHHOMY JENy, I/I€ 3asBWIA, YTO U3JI0KCHHBIE 3asBUTEIIEM
NPUYHMHBI YK€ U3YyYaIUCh paHee M YTO HUKAKMX HOBBIX OOCTOSITENHCTB HE OOHAPY>KUIOCH, B
CHJIy 4Yero MpuKa3 O BBICBUIKE MOXET ObITh HCNONHEH. BmecTe ¢ Tem, Ciyx0a nob6aBuia, 4To B
TE€YEHHUE OINPEAEIECHHOTO0 BPEMEHH CYIIECTBOBAJIA IPAKTUUECKNE MPENATCTBUS ISl UCIIOJIHEHUS
IIpHKa3a O BBICBUIKE B OTHOLIEHUU Mpaka.
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25. 17 mas 2001 r. IIpaBUTENbCTBO YCTAHOBUJIO, YTO JIOCTATOYHBIX OCHOBAaHUU ISt
OTMEHBI MPUKa3a O BBICHUIKE HET. BMecTe ¢ TeM, yuuThIBasi CUTyaIuIo, CyIIECTBOBABIIIYIO HA TOT
MomeHT B Upaxe, [IpaBuTenbCTBO penimio BbIATh 3asBUTENI0 BPEMEHHBIA BUJ HA JKUTEIHCTBO
U paspelnieHue Ha paboty Ha cpok 10 17 Hos6ps 2001 r.

26. B HOBOM 3asBleHUM, naTupoBaHHOM 7 HOsOps 2001 r., 3agBUTENH MOMPOCHIT
OTMEHHUTH TMPHUKA3 O BBICBUIKE M MPEJOCTABUTH €My MOCTOSIHHBIN BUJ HA JKUTEIbCTBO WM, KaK
aJIbTEPHATUBHBIN BapUaAHT, MPOIJIUTH CPOK €r0 BPEMEHHOIO BHJA HA KUTEJIHCTBA XOTS ObI Ha
TO/I.

27. MurpanunoHHasi ciy>0a TpeacTaBuiIa CBOM 3aMedyanus 1o aeny 12 mexadbps 2002 r.,
3aKJIIOYMB, YTO IOPUIMYECKUX W TMPAKTHUUYECKUX TPENSATCTBUIM ISl MCIOJHEHHUS NpHKa3a o
BBICBIJIKE HET U YTO 3asBUTEJIb MOXKET BO3BpaTUTHCS B Mpaxk.

28. Ilocne manenust B ampene 2003 r. pexxuma Cannama XycceliHa MurpainyoHHas
ciyx6a 17 HosiOpst 2003 r. HanpaBuia [IpaBUTENLCTBY €Ile OJHO MPEICTABICHUE, TJI€ OTMETHIIA,
YTO JEN0 3asBUTENA TeNeph CJIeIyeT paccMaTpuBaTh B Apyrom cBete. OCHOBAaHUI omacaThCs
BO3BpatieHus B Mpak y Hero yxe He Ob110, mockonbky Camnam XycceitH 00Jblie He HaXOUIICS
y BIacTu. BpeMeHHas aiMUHUCTpalus CWJI KOAIMIIMM, KOTOpas ympasisia Mpakom Ha TOT
MOMEHT, CTpeMWIach TMOCTPOUTH OOIIECTBO, XapaKTepusylolleecss JIeMOKpaTHed U
coONIofiecHHeM TpaB ueloBeKa, M JIMIA, ONM3KHWE K MPEIbIIyIIeMy pPEeKHUMY, COBEPIIHBILILE
BOEHHBIE MPECTYIUICHUS U JIPYTUe MPECTYIUICHUS MPOTUB YEJIOBEYHOCTH, JTOJKHBI ObUIA OBITH
npenansl npasocyauto. [Toatomy Ciyx0a mocuuTana, 4to 3asBUTENb B CIyyae BO3BpAIlEHUS B
HUpak He mnojaBeprHeTcs PHUCKY MBITOK WM OECYEIOBEUHOro oOOpalieHus, Cclie0BaTeIbHO,
NPENATCTBUN I €T0 BBICHUIKU HET.

29. B oTBeT 3asMBUTENb BO3PA3WII, UYTO, TOCKOJIBKY OH ObUT ouiiepoM PecryOnmukaHCKoOMA
rBap/iid, TO OH MOJBEPrHETCS IMPECIECIOBAHUSIM M aKTaM MECTH, MPEXKAe BCEr0 CO CTOPOHBI
NIMATCKUX TPYII, a GYHKIMOHUPYIOMICH TPABOBON CHCTEMbI MJIH TOJIUIIUU, KOTOpasi MOTJIa Obl
o0ecreunTh €My 3allUuTy OT JECTOKOro oOpamieHus, B cTpaHe HeT. CrenoBareibHO,
CYIIECTBYIOT NPETSITCTBUS ISl HICTIOJHEHUS ITPUKAa3a O €r0 BHICHUIKE.

30. TIlockonbky Ha paccmoTpeHuu [IpaBuTenbcTBa HaXOOWIOCh HECKOJIBKO el
KacaTeJIbHO BBICBUIKM B Mpak, To oHO monpocuino otaen no aenam Mpaka [HoconscTea [IBennn
B Mopanuu oTBETUTH Ha Psii BOIIPOCOB O cUTyanuu B Mpake.

31. B Hos16pe 2004 1. otaen no nenam Mpaka nanpasui [IpaButenscTBy, cpenu mpoyero,
cieayromyo HHGOopMaIHi, KoTopas ObUTa JIoBe/IeHa 10 CBeAeHUs 3asBuTens. B aBrycre 2004 r.
B HMpake Oplla BHOBH BBEJCHA CMEpPTHAas Ka3Hb 3a TaKWE NPECTYIUICHUs, KaK YOHWICTBO,
MOXUIIIEHNE JIOAEeH U MPEeCcTyIUIeHUs NMPOTUB HallMOHANIbHOM Oe3omacHocTu. bonee Toro, muio,
O0OBHHEHHOE WJIM ONpPAaBIaHHOEC OKOHYATEIBHBIM PEIICHHEM B JPYroil CTOPOHE, HE MOXKET OBITh
emie pas npegaHo cyay B Mpake. Bmecte ¢ Tem, He ObUIO M3BECTHO, U3MEHUIIO JIU ATY HOPMY
[Tepexomnoe mpaButenbcTBo. KpoMe TOro, TpyaHO OBIIO OICHHUTH «IUIEMEHHOE MPaBOCYIHE)» B
Hpake wu3-3a HEyAOBJICTBOPUTENIbHON CHTyallud C O€30MacHOCTbIO B CTpaHE, OJHAKO
CYyIIIECTBOBaJIa BO3MOXKHOCTh TOTO, YTO B CJIy4ae BO3BpAILEHHUS JUIAa B MECTHOCTb, TJI€ €ro
3HAJU ¥ 3HAJIM €r0 KEPTBY, BOSHUKHET OMAaCHOCTh MECTU WJIH «IUIEMEHHOTO MpaBocyaus». bouio
OTMEUYEHO TAKXKE HaJU4He COOOIICHUN O MPECiIeIOBAHUIX XPUCTUAH, B YACTHOCTH, O TOM, YTO B
2004 r. uMenu MeCTO HamaJAeHusl Ha XPUCTUAH U TIPEACTABUTENICH APYTUX MEHBIIIHMHCTB.

32. 3agBUTEnh NPOKOMMEHTHPOBAT 3Ty HMH(DOPMAIMIO U TOAYEPKHYJI, YTO OH —
XpUCTHUAHUH, a XPUCTHAHCKOE MEHBIIMHCTBO B VMpake mojaBepraercs mpeciefaoBaHusM. boiee
TOT0, OH 3aHUMaJl BUAHOE MOJIOKEHUE B MapTuH baac, BXOAWI B KpyT MPUBUIETUPOBAHHBIX JIHII,
KOTOPBIM OBLIM BBIIaHbl YJOCTOBEPEHHUS JTUYHOCTH «apy3ed Cannama», MHOTHE €ro XOpPOIIO
3HaNU ¥ HeHaBuenu. Cle0BaTenbHO, €T0 OMPEIeIeHHO YOrmn Obl, BEpHHUCH OH B Mpak.

33. 21 mapra 2005 r. TorgalitHUi MUHUCTP FOCTULUH MPUHSI PEUIEHHWE MPUOCTAHOBUTH
UCTIOTHEHUE TPHKa3a O BBICBUIKE O TeX TOp, MOKa He OyAeT MPUHATO IPYyroe pelicHue B
OTHOIIEHUHU 3TOTO MpHUKa3a, WM 0 TeX Mmop, noka IIpaBUTenbCTBO HE MPUMET OKOHYATEIbHOE
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peuieHue 1o Aeiy. MUHUCTp pEIIM TakKe, YTO 3asBUTENIb JIOJDKEH SIBISTHCA B TOJIULIUIO
TPYKIBI B HEZEI0, YTOOBI Y HEr0 OBLJI0 BOBMOKHOCTH CKPBITHCS.

34. 3arem IIpaButenscTBOo mompocusio otaen no aenam Hpaka [MoconscrBa IllBenuu B
HNopnanum emie Ha psAn JAOMOJHUTENBHBIX BOMPOCOB KacaTelbHO Vpaka, 4To 3TOT OTAeNn u
caenan 3 HostOpst 2005 1. B cBOEM OTBeTe OH yKa3all, YTO Ha TaHHBIA MOMEHT IMOJYYUTh MOJHBIN
0030p u yeTkyro uHpopmanuto o0 Mpake crnoxkno. Tem He MeHee, OT[eN OTMETHII, YTO JIMIIA,
ciaykupmie B PecnyOnukaHCckol TBapavy, APYTHUX CIEHHAIBHBIX BOMHCKHUX YacTsIX WU
BOOPY>KEHHBIX cuiax B oOmiem, B Mpake moaBepratoTcsi apecty U cydy. [lo maHHBIM Takux
nctouHnkoB, kak YBKB OOH, oTHOIIeHHE K 3TUM JIUIIaM ONPEIESETCs CKopee AesTeIbHOCTHIO
9TUX JIMI] B BOMHCKHX YacTX, TJI€ OHU CIYXKHIIH, HEKEITH TeM, B KaKOM MMEHHO 4YacTH OHU
ciykunu. Bmecte ¢ Tem, UX TOJDKHOCTh M BOMHCKOE 3BaHHUE UMEJIU 3HAaUeHHE KaK MPU3HaK TOro,
KOr0 MMEHHO MOTYT IOJBEPrHYTh apecTy M cyay. B 3TOM KOHTEKCTe ObLIO OTMEYEHO, YTO
COTPYAHUKU CHEIUAlIbHBIX TMOJpa3jeieHuii, Takux kak PecmyOnukaHckasi rBapus, BHOBb
TPYAOYCTPAUBAIOTCS B CYIIECTBYIONIUE CrielMaabHble nojpasaenenus. bonee Toro, YBKb OOH
3asIBUJIO, YTO AK€ MPU TOM, YTO MHOTHE HPAKIIbI IMOJIBEPTratOTCs MPUTECHEHUSM B PE3yJIbTaTe
YIEeHCTBa B MpouuioM B maptuu baac, 3Tu mnpuTecHeHHs HE 00s3aTeNbHO PaBHOCUIIBHBI
npecienoBanusM. B mo6om ciyyae HeoOXoauMa TiiaTeabHas MHANBUAYalbHAs OLEHKA.

35. B cBoeM KOMMEHTapuH K HH(OpMAITUH, TIPEIOCTABICHHON OTIeI0M 110 Aenam Mpaka,
3asBUTENb YTBEPXKAAJ, UTO B Cilydae BO3BpaiieHus B Mpak 11 Hero cCyuecTByeT peajibHas
OIMACHOCThH MOJIBEPrHYThHCSI BHECYZEOHOI Ka3HU BCIEACTBHE €0 CBSI3€H B MPOILIOM C PEKHUMOM
Cannama XycceiHa.

36. 27 urons 2006 r. MurparnmonHas ciy»k0a IpeIcTaBuiIa CBOe 3aKII0UEHUE TI0 BOTIPOCY
O TOM, BIIMSIET JIM IOBTOPHOE BBeJIEHUE cMepTHOM Ka3Hu B Mpake B 2004 r. Ha BO3MOXHOCTb
UCTIOJTHEHUsI TpHKa3a O BbICHUIKE 3asBuTens. [lo ee MHEHHIO, HUKakue U3 CBEACHUI,
NPEOCTABICHHBIX 3asgBUTENIEM B XOJ€ JAeTanbHOro cobecemoBanus B 1993 r. m mo3xe
KacaTeJIbHO €ro MOJOKEHUs U 3aHATUNA A0 MOMEHTa Bble3aa u3 Mpaka B 1992 r., He yka3pIBaroT
Ha TO, YTO OH CTOJIKHETCS C PUCKOM MPUMEHEHHUsSI K HEMY IOPUIUYECKUX MEP — U MEHEE BCEro
CMEPTHOI Ka3HU — CO CTOPOHBI HBIHEIIHETO MPAKCKOTO MPaBUTENbCTBA. HU WieHCTBO B mapTuu
baac, Hu ero OTHOCUTENBHO MOJAYMHEHHOE I0JIOKEHUE B HEOOEBOM MOJPA3/IEICHUM HaBps[ JI
CO3aIyT €My MpoOJIeMbl C MPAKCKUMHU BJIACTSIMH TOCJE BO3BpAlllEeHUS HA POJAUHY. Takum
00pa3oM, HET HUKAKUX MPEMSTCTBUHN JJIsl UCTIOJTHEHHSI PUKAa3a O BBICHLIKE.

37. 6 uronsa 2006 r. IIpaBUTENBCTBO PEMIMIO HE OTMEHATh NPHUKA3 O BBICBUIKE HU
OTKJIOHWJIO MPOCHOYy 3asiBUTEN O BbIJAa4e BUJA Ha KUTEIHCTBO. OHO MOCTAaHOBHJIO, YTO HE
CYLIECTBYET HMKAKUX HPEMATCTBUN ISl UCHOJHEHHS ATOrO MpHUKa3a U HET HUKAKUX JIPYTHX
0COOBIX MPUYHH MO 3aKOHY 00 MHOCTpPAHIaX ISl €M0 OTMEHBI.

38. ITockonbKy MpHKa3 O BBICHUIKE BHOBb BCTYNWJ B CUily, TO 27 utois 2006 r. monunus
3ajieprKana 3asBUTEIIS 10 MPUBEICHUS MPUKA3a O BBICBUIKE B UCIIOJHEHUE.

D. Ilpumenenue [IpaBuia 39 Peraamenta Cyna u qanbHeimue coObITHS 110 J1es1y

39. 15 aBrycra 2006 r. 3asBuTens morpedoBan, yrodbl Cyn ykaszan IIpaBUTenbcTBY
[Beruu mo Ipasuny 39 Permamenta Cyna o HEOOXOIUMOCTH MPUOCTAHOBJICHHS €TO BBICBUIKH
B HMpak. OH yTBepxknaan, YTO B Cily4ae BO3BpAIlCHHUS HA POAMHY IOABEPTHETCS Ka3HU WIN
IBITKaM U TIOPEMHOMY 3aKJIIOUEHHI0, [IOTOMY YTO ObLI O(UIIEPOM BO BpeMsl IPABJICHUS PEXUMA
Cagnama XycceliHa W TpUHAIUIEkKAT K €ro «OMmKHEMY OKpykeHuio». bonee toro, Oymyun
XPHUCTUAHUHOM, OH PUCKYET ITOJABEPrHYTHCS NPECIENOBAHUAM 10 IPU3HAKY BEPOUCIIOBEIAHUS.

40. 17 aBrycra 2006 r. Cyn pemmn npumeHuTs [IpaBmiio 39 1 nprocTaHOBUTH BBICBUIKY
10 1 centsa6ps 2006 T. ¢ eTbI0 MOTYyYEeHUs TOMOJHUTENbHON nHpopmaruu ot [IpaButenscTBa
HIBeruu. B wactHocTH, [IpaBuTEnbCcTBY OBLIO MPEIIOKEHO MPEICTABUTH CBOE 3aKIIIOYCHUE IO
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BOIIPOCY O TOM, IIOJIBEPTHETCS JIM 3asBUTENb ONACHOCTU OBITH MpelaHHbIM cyAy B BepxoBHoM
yrojoBHoM TpuOyHaiie Mpaka (manee — BYTH) u npuroBopeHHBIM K CMEPTH.

41. Ha cneayroumii JeHb TOIJAIIHUN MMHUCTP IOCTULMU PELIWI MPUOCTAaHOBUTH
BBICBUIKY 3asiBUTENIS JO MOCJIEAYIOIIEro yBenoMiaeHuss. OH TakKe MPUHSI PELIEHUE COAEepKaTh
3asiBUTENISL O] CTPa)eil, MOCKOJIbKY UMEJINCh OCHOBAHUS I0Jarath, 4YTO MHA4Y€ OH MOIBITAETCS
CKpBIThCS. PelieHne o cogep:kaHuu MoJl CTpaxkeil nepecMaTpuBaioch Kaxable /1Ba Mecsua J10 29
utons 2007 r., mocne vero OBUIO TPHHATO pPEIICHUE 00 OCBOOOXKICHUM 3asBHTEIS HW3-TIOJ
CTpaXKu C YCTAaHOBIICHUEM JUJISl HETO 00s13aTENIbCTBA JBAXK/IBI B HEJIEIIO SIBJISITHCS B IMTOJIHUIIUIO.

42. Tem Bpemenem, 31 asrycra 2006 r. IIpaButenscTBO oTBeTHIIO Ha 3anpoc Cyna. Bo-
nepBbix, Cya 3ametwi, uto ropucaukius BYTU pacnpoctpanseTcs Ha npokuBaromux B Mpake
TN, OOBUHSEMBIX B BOCHHBIX [MPECTYIUICHHUSX, TEHOIUJAE, MPECTYIUICHUSIX MPOTUB
YEJIOBEUYHOCTU U PANIe IIOJIUTHYECKUX» MPECTYIUIEHUH 10 HPAKCKOMY 3aKOHOIATENIbCTBY,
BKJIOYasi pacTpary TOCYAApCTBEHHBIX CpPEACTB U  3JI0yHOTpeOJeHHE JOHKHOCTHBIM
nosioxkeHueM. OH NMpPUMEHSIET CAaHKLUMHU, MPEAYCMOTPEHHBIE B MPAKCKOM 3aKOHOIATENIbCTBE, B
TOM 4YMCJIE CMEpPTHYIO Ka3Hb. YIpaBisIIOIMK coBer Mpaka mpumien Kk BbeiBoxy, uro BYTHU
JIOJKEH PacCMOTPETh OrpaHMYeHHOE yucio aen — 10-15 — cocpenoTounBIIMCh HA BaXKHEHIINX
COOBITHSIX,  TIOKa3bIBAIOIIMX  TeorpaMuecKyl0 Y BPEMEHHYIO  PaclpOCTPaHEHHOCTb
MpecTyIUIeHn pexxuMma, npudeM cyay B BYTU mommkHbl OBITH TpenaHbl TOJBKO BHHOBHHKH
CaMoOro BBICOKOIO YpoBHsS. OCTalbHBIX JIMI, COBEPIIMBIIMX IPECTYIUIEHUS, JOJKHBI CyIWUTh
OOBIYHbIE UPAKCKHE CY/IbI.

43. [IpaBUTENBCTBO OTMETUIIO J1AJIEE, UTO YTBEPIKICHUE 3asIBUTENIS O IPUHAITIEKHOCTH K
onmmxHeMmy okpyxeHuto Cagmama XycceiiHa ObLJIO CAENaHO MM HEIaBHO U HE COOTBETCTBYET
HOJPOOHBIM 3asIBICHUSAM, CACJTAHHBIM UM IPU MPOXOXKICHUM MPOLELYphl, Kacarolencs
yoexumia. [IpaBuTenbcTBO MOMTYEPKHYIIO TAKXKE, UTO 3asBUTENb HE YTBEPXAAJ, YTO COBEPIIHII
Kakoe-T100 MPEecTyIUIEHHE, HITH YTO €r0 MOA03PEBAIOT JIMOO MOTYT M0/103pPEBATh B COBEPIICHUN
npecTyIuieHus, noanagaroniero mnoj ropucaukuuio BYTU. Tor enuHcTBeHHBIH (DakT, 9TO OH
3aHUMaJl MMOJYMHEHHYIO JOJDKHOCTh Kak odwuiep B PecrmyOnukaHCKON TI'BapAud WM SIBIISIICS
wieHoM mapTuu baac, He naBan OCHOBaHMN CUWTaTh, YTO €ro OyAyT MOAO3pEBaTh B TaKHX
CEPBE3HBIX NPECTYIUICHUAX WK IIpeaanyT cyny B BYTH.

44. 1 centsa6ps 2006 r. Cyn npoanun cpok npumenenus [IpaBuna 39 mo 15 ceHTsaOps
2006 1., yTOOBI 3aBUTEIH MOT' OTBETUTH Ha 3ameudanus [IpaBurenscTBa.

45. 3asgBuTenb NpeACTaBUI CBOM 3aMEuyaHus B OTBET Ha 3aMeuaHus lIpaButenscrtBa 13
centsa6psa 2006 r. [lo ero cinoBam, nmaptust baac Opia mapTueit >MUTH, B KOTOPO#l OBLIO BCEro
HECKOJIBKO IOJIHBIX 4JI€HOB. OH SIBISJICS «II€PEJOBBIM CTOPOHHUKOM», a 3TO O3HA4aJjo, YTO OH
3aHMMaJl BBICOKOE IIOJIOKEHUE B 3TOM MepapXxuu. bosee Toro, XoTs OH HE CIyX W B MEXOTE, OH
y4acTBOBaJ B CPaXEHUU B COCTaBe OPOHETAHKOBOI'O IMOJAPA3JIEICHUs B Pa3jMYHbIX BOWHAX 0
1992 r., xorga BbleXaJl U3 CTpPaHbl 110 TOW INPUYMHE, YTO €My IpPUKa3aId BECTU BOCHHbBIC
JEHCTBHSI, TPOTUBOPEUUBIINE MEKIyHApPOJHOMY NpaBy. YTBepxkaeHue IIpaBurenscTBa o TOM,
YTO OH CKa3aj, 4YTO €ro He MOJO03PEBAaM WM HE MOINIM IOJ03pEBaThb B NPECTYIUICHUSX,
noAnagammx noj wopucaukiuio BYTH, 3agaButens Ha3Ban HeBepHbIM. Ero xomataiicTBO O
npefocTaBleHNH yoexuina paccmarpusaioch B 1993 r., korna BYTHU emie He cymiecTBoBano, a
MOTOM €ro 00 3ToM He crpamuBaii. [loMmumo onmacHocTH ObITH ocykaeHHbIM BYTU nnu unpim
CyneOHBIM OpraHoOM, JJIS 3asBUTEIIS CYIIECTBOBAJ PEabHbIM PUCK CTaTh KEPTBOM BHECYAeOHON
Ka3HU. BOEBUKHM-IKCTPEMUCTHI CTPEMIIIUCh HAUTH U yOUTH BCeX OQUIEPOB, Cpa)kaBIIUXCS 3a
Cannama XycceiiHa B BoiiHe ITpoTuB MpaHa, niy BO€BaBIIKX NPOTHUB IIUUTOB B 10kHOM Mpake B
1991 r. Otu penpeccaiii HOCUJIM KOJUIEKTUBHBIN XapaKTep W ObUTHM HaIpaBJEHBI MPOTHUB BCEX
ourepos, BoeBaBIKX 3a pexuM Cagnama XycceliHa. 3asBUTENb MOTYEPKHYI TAaKXkKe, 4TO, KaK
XpUCTHAHUH, OH ocrtaHeTcss B Mpake Oe3 3amMThl, CIEA0BaTEIbHO, €ro TMOJOXKEHHE IO
BO3BpAIICHUU B CTPaHY OyAET OUEHb TSHKEIbIM.
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46. 13 cents6psa 2006 r. Cyn npoanun cpok npumeHeHust [Ipasuna 39 no 26 centsadps
2006 r., a 3aTeM OH ObUI MIPOJUICH J0 JaIbHEHIIIETO YBEIOMIICHUSI.

II. COOTBETCTBVYIOIIEE HAIIMOHAJIBHOE 3AKOHOJATEJIbCTBO U
I[TPABOITPUMEHUTEJIbHA A TTPAKTUKA

A. HannoHajJbHOE 32KOHOIATEJILCTBO 0 BHICLLIKE

47. CornacHo 1. 1, ct. 8 YronoBHoro konekca (Brottsbalken, 1962:700), npectyrieHue
MOYET, MOMHUMO OOBIYHBIX CAHKIMHA, MPUBOAUTH K OCOOBIM IIOCIIEACTBHUSM, OIpPEAEIIIEMBbIM
3aKOHOAATEIHCTBOM. BBICHITKA M3-3a COBEPILEHHUS YTOJIOBHOTO MPECTYIIEHUS — UMEHHO TaKoe
NIOCJIECTBHE, U PEUICHHE B 3TOM OTHOIICHHM MPHHUMAET CyJ, B KOTOPOM paccMaTpUBaeTCs
YTOJIOBHOE JIEJO.

48. IlosnokeHHs O BBICBUIKE Ha 3TOM OCHOBAaHUU H3JIOKEHBI B 3aKOHE 00 MHOCTpaHIax
(Utldnningslagen, 2005:716, nanee — «3akon 2005 T.»), KOTOpBIM ObUT 3aMEHEH TPEIBIAYIINN
3akon 00 uHoctpannax (Utldnningslagen, 1989:529) ot 31 mapta 2006 . IIpu 3TOM, OIHAKO,
IpaBHJIa BBICBUIKU M3-3a COBEPIICHUS YTOJIOBHOTO MpectyiuieHus B 3akone 2005 r. octaiuch no
CYTH TaKUMHM >Ke, KaK B MpeIbIaylieM 3akoHe 00 MHOcTpaHLax. Takum oOpaszom, namee Oyaer
YIIOMHUHAThCA TOJIBKO 3akoH 2005 1.

49. CornacHo pazzaenam 8 u 11 rnasel 8 3akona 2005 r., HHOCTpaHEL] HE MOXKET OBIThH
Boiciad w3 llIBenuu mo mnpUYMHE COBEPIICHUS MM YTOJIOBHOTO MPECTYIUICHHUS, €CITU He
BBITIOJIHEHBI OIPEJCIICHHBIE YCIOBUS M HE YYTEHBl CBS3M JAHHOTO JIMIA CO IIBEACKUM
00IIIECTBOM.

50. Bomee TOro, Cyn JMOJDKEH NPUHMMATh BO BHHMAaHHE OOIIUE TOJOXKEHUS O
OPENATCTBUAX JJIsi UCIOJHEHHs] pElIeHHs O BBICBUIKE. Tak, coryiacHo pasneny | rmasbl 12
3akona 2005 r., cyuiecTByeT abCOIIOTHOE MPETATCTBHIE I BEICBUIKM HHOCTPAHIA B CTPaHy, I1e
CYILLECTBYIOT BECKHE OCHOBAHUS CUYUTATh, YTO TAHHOE JIUIO MOABEPTHETCS OMAaCHOCTH CMEPTHOM
Ka3HU WJIM TEJIECHOTO HaKa3aHUs WM TBITOK JUOO MHOrO OECUeIOBEYHOTO WM YHIDKAIOIIETO
JIOCTOMHCTBO OOpalleHus Wik Haka3zaHusi. Kpome Toro, puck mnpeciieJoBaHuii B 11EJI0M SBIISETCS
HPENSTCTBUEM JIJIsl UCTIOTHEHUS PELICHHUS O BBICHLIKE.

51. Pemienue o BBICBUIKE HWHOCTpAHIA M3-32 COBEPILEHUS YTOJOBHOIO MPECTYIUICHUS
ucnonnsiercsi, cornacHo § 3(2) pasnena 14 rnasel 12 3akona 2005 r., MOJUIIEHCKUM OPraHOM.
Ecnu nonuueiickuii opran 0OHApYKWJ, YTO UMEIOTCS MPETSITCTBUS JIJIsl UCIIOTHEHUS PEIICHUS,
OH yBenomJIsieT 00 3ToM MUTrpanuoHHYyIO CiIy:k0y, KoTopas nepenaer aeno [IpaBurenscTBy Ha
MpeMET U3YUYeHHUs BO3MOXKHOCTH OCYIIECTBJICHHS BBICBUIKHM (pasaen 20 riasel 12 3akona 2005
r.). Eciiu mpensiTcTBHiA A1t MCTIOIHEHHSI PEILIEHHsI O BBICBUIKE HET, TO MHOCTPAHEL, KaK MpaBuiIo,
OTIIPaBJISIETCS B CTPAHy CBOETO MPOUCXOXKJIEHUS WM, €CTTH BO3MOXKHO, B CTPaHy, U3 KOTOPOM OH
npu6sL1 B LBenuro (pas3aen 4 rinassl 12 3akona 2005 r.).

52. CornacHo pasneny 14 rimassl 8 3akona 2005 r., eciau [IpaBuTenbcTBO 00HAPYIKHIIO,
YTO MOCTAaHOBJICHHWE WM pEIIeHUE BBICIATH JIUIO MO NMPUYMHE COBEPIIEHUS UM YTOJOBHOTO
MPECTYIUICHUS, HE MOXET OBbITh HCIOIHEHO, WM €CIM UMEIOTCS pyrue 0coOble MPUYMHBI AJIs
HEHCIIONHEHHs pelieHus, To [IpaBUTEeNbCTBO MOMKET OTMEHHMTh, YaCTHUYHO WJIM IOJHOCTBIO,
JTaHHOE MOCTAHOBJIEHHE WM peuieHue cyda. [Ipu paccMoTpeHuu Bompoca O TOM, OTMEHSTH JIn
IpUKa3 O BbICBUIKE, [IpaBUTENBCTBO, MPEXIE BCETO, YUUTHIBAET BCE HOBBIE OOCTOSITENBCTBA, A
UMEHHO OOCTOSITENIbCTBA, KOTOpPbIE HE CYIIECTBOBAJIM Ha MOMEHT PAcCMOTPEHHS CylaMu
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JAHHOT'O YTOJIOBHOTO J€na. B NOArOTOBUTENBHBIX MaTepuantax K JSTOMY IOJOKEHUIO
(ITpaBuTenscTBEeHHOM 3akoHOMpoekTe 1988/89:86, cTp. 193) B KauecTBe NPUMEPOB TaKHX
«0COOBIX IPUYUH», KOTOPbIE MOTYT O0YCJIOBUTh aHHYJUPOBAaHUE MPUKa3a O BBICBUIKE, YKa3aHbI
MPOYHbIE CEMEHHBIE CBSI3U U TsDKenasi 0one3Hb. [IpaBUTENBECTBO MOXKET TakKe, B COOTBETCTBUU
co crarbeil 13 rmaBel 11 IlpaBurenbcTBeHHOTO akTa (Regeringsformen), MOMHUIOBATH JaHHOE
JUIO JIMOO YMEHBIIUTh YTOJOBHYIO CAHKIMIO WJIM MHOE MPABOBOE MOCIEACTBHE MPECTYIMHOIO
JeSTHUSL.

53. B ciyuae, ecnu mpHKa3 O BBICBUIKE HE OTMEHEH, [IpaBUTENsCTBO BCE PaBHO MOXKET
BbIJIaTh BPEMEHHBIM BHJ Ha JKUTENBCTBO M BPEMEHHOE paspelieHue Ha padoty. [loka Takoit
JIOKYMEHT JIEWCTBUTENIECH, MPUKa3 O BBICBUIKE HE MOXET ObITh McHoiiHeH (pa3zen 14 rmaswl 8
3akona 2005 r.).

B. Ilonutuka IlIBenuu B OTHOWIEHHMM JMI, HIymux yOexuma, u3 Hpaka u
BbICbLIKHM B Upak

54. B mnocra"oBiennn OT 26 despans 2007 r. (MIG 2007:9) MurpanuoHHbII
aneJusIMOHHbIN cya (Migrationsoverdomstolen) ycTaHOBHII, YTO HAa TOT MOMEHT CHUTyallUs C
6e3omacHoCcThi0 B Mpake Oblia OueHb CEpbe3HOM, HO HE MpEeACTaBisyia co0OM BHYTPEHHUMN
BOOPY)KEHHBI KOH(IMKT COTJIACHO OIpPENEIEHUIO0 B MEXIyHapoaHoM mpase. bomee Toro, cyn
OTMETHUJI, YTO TMPAKTUYECKH BO3MOKHO BepHYThCS B Mpak JOOPOBONBHO M YTO HEKOTOPHIE
UpaKIbl TaKk W MOCTYMalT. B 3Tux o0cToATeNnbCcTBAaX MOHKHA MPOBOIUTHCS WHAWBUIYyaTbHAsS
OILICHKA JIMYHBIX MPUYUH KaXAOTO JIMIA, UIIYIIET0 yOeKuIla, 1uis oOpalieHus 3a yOeKuIeM 1
BUJIOM Ha KUTeNbCTBO B I1IBennu. ITOT BBIBOJ HEOJHOKPATHO NMOYEpKUBAIICS MUTpalliOHHBIM
aneJuUISIIMOHHBIM cyaoM B TeueHue 2007 roma (cM., Hanpumep, MIG 2007:22 u MIG 2007:33).
Kpowme toro, 24 anpens 2008 r. B pyKOBOASILIEM PELIEHUN KACATEIbHO TPEX XPUCTHAH, HITYLIUX
yoexuia, u3 Mocyna (MaTepu U JBYX €€ HECOBEPIIEHHOJIETHUX feTeil) ['eHepanbHbIil AUPEKTOP
10 IOPHIMYECKUM BONpPOcaM MUTpPAIMOHHON CITy>KOBI 1O pe3ysbTaTaM MPOBEACHHOW OLIEHKU
3aKJIIOUMT, UTO OOIIasi CUTyalus A xpuctuan B Mpake u, B yacTHOCTH, B TpoBuHIMK HalinaBa
(rme pacmonoxeH Mocyi), HE HACTOJNBKO CEpbe3Ha, YTOOBI ATy TPYIITY MOXXHO OBLIO CUHTATH
Hy)KJawomieiics B MexayHaponHod 3ammre B IlBenun. B kaxaoM oOTaenbHOM ciiydae
HEOOXOIMMO TPOBOJAUTH MHAWBUAYAIbHYIO OLIEHKY NPUYMH, NPUBEACHHBIX JIMIIOM, HIIYIIMM
yOexHIIa.

55. 18 despans 2008 r. IlpaBurenscTBo IlIBeruu moANMMCANTO MEMOpPAHIYM O
B3auMononuManuu ¢ IlpaBurensctBom Mpaka, coriiacHo KOTOpPOMY JB€ CTpPaHBl «PELIMId
COTPYAHUYATH C IEIIBIO COJIEHCTBUSA JOOPOBOJILHOMY, OCHOBAHHOMY Ha YBaXCHHUU JOCTOMHCTBA,
0e30MacHOMY W YIMOPSIOYEHHOMY BO3BpallleHHIO rpakaaH Vpaka, HbpiHe NpeObIBalOIINX B
HIBenuu, B Mpak u ycrnemHoil ux peuHterpamuu B HMpake». XoTs MeMOpaHayM ObuI
OpUEHTHPOBAH, MpPEXJE BCEro, Ha J0OPOBOJILHOE BO3BpallleHHE, OH IMpeaycMaTpuBal U
NPUHYIUTEIHFHOE BO3BPAIICHUE MOIYUYMBIINX OTKA3 JIMILI, HITYIIHX YOSKHUIIA.

III. ”THO®OPMAIINA Ob UPAKE
A. Oo0mue cBeneHus

56. Ilpu pexume Cannama XycceitHa Wpak B 1980-1988 rr. Ben Boliny ¢ Mpanom. B
asrycre 1990 r. Hpak Broprcs B KyBelT, pe3yibraToM 4Yero craja «IepBas BOWHa B
[Tepcuackom 3anmBe», KOTOpasi MPOI0JDKANIACh IIeCTh Heaenb ¢ 17 saBaps 10 28 despans 1991
r. B mapre-anpene 1991 r. pexum nogaBui KypJACKHU€e BOJIHEHUS B ceBepHOM Mpake u BoJIHEHUs
IIMUTOB Ha tore crpanbl. B mapre 2003 r. Havanack «BTOpast BoitHa B IlepcuickoM 3aiuBey,
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xorna Bosriasisiemble CIIIA MHOroHanuoHalibHble cuiIbl BouuiM B Mpak u cBeprim pexum
Xycceitna. Pecrybnukanckas rBapaus y4acTBOBaja BO BceX ATHX KoH(paukrax. OHa ObICTpO
yBEJIMYMIIACh BO BpPEMs HMPAKO-UPAHCKON BOMHBI, B €€ COCTAaB BXOAMWIM Hambojee XOpOLIOo
OCHAIIIEHHBIE U TIOJITOTOBJICHHBIE MOApa3ieleHus BOOpykeHHbIX cuil Cagnama Xycceiina. B mae
2003 1. PecnyOnukaHckasi rBapaus, Hpakckas apmusi, noiuuus U naptus baac Obuin
ouIHManbHO pacnyiieHsl BpemenHol agMuHucTpanueit cun koanuuu (nanee — BAK) B pamkax
nporiecca, Moy4YHBIIeTo Ha3BaHUE «aebaacudukanms» (Ha ocHoBanuu [Iprukaza BAK No2 or 23
mas 2003 r.). Ilo3zxe, B mrone 2004 r. Bmacte Obuta mepemana ot BAK IlepexomHomy
npaButenscTBy Mpaka, a B okra0pe 2005 1. >KuTenM CTpaHbl H30pald MOCTOSHHOE
IIPABUTEIHCTBO.

B. YUaencrBo B naptum baac

57. Cnucku wieHoB nmaptuu baac Tak v He ObUTM HalIeHbI, @ THGOPMAIIMK O BHYTPEHHUX
MEXaHHM3MaX U CTPYKType MapTHH OTHOCHUTEIbHO Majo. Bmecte ¢ TeM, Kak NpeacTaBisercs,
Kpyr 4JIEHOB H3HAYalbHO OBUT CHUJIBHO orpaHuyeH, HO B 1990-x romax mnpaBuia ObUIH
3HAYUTEIBHO OCNAOJEeHBI, YTO MPUBEIO K CYIIECTBEHHOMY DPACUIMPEHHIO MApTHH C LENbIO
coneiictBus crabuinbHOocTH (International Center for Transitional Justice, Briefing Paper: Iraq’s
New “Accountability and Justice” Law [MexnayHapOIHBIA IEHTP MPaBOCYAMs MEPEXOIHOTO
nepuosa, «CrnpaBka: HOBOE 3aKOHOAATeNbCTBO Mpaka 00 «OTBETCTBEHHOCTH U MPaBOCYIUN»],
22 suBaps 2008 r., ganee — «Cnpaska MIUIIIIII»). beino npeaycMoTpeHO HECKOIBKO YpOBHEM
yieHcTBa (0T 6 10 8, B 3aBUCUMOCTH OT MUCTOYHHUKA), IPU 3TOM Iepe] MpUoOpeTeHNeM cTaTyca
NOJHOTO WICHA NapTHM KaHAMIAT 00s3aTelNbHO JOHKEH ObUI TPOXOIUTh OOydeHue u
CTaXUPOBKY (pa3geneHHple Ha 3-5 yposHe#t) (tam xe wu Landinfo, Baath-partiet.
Medlemskapsnivder og partiorganisasjon [The Ba’ath Party. Membership levels and party
organization («Ilaptus baac. YpoBHHM uleHCTBa M opraHu3anus naptun»)/, 13 utons 2008 r.,
nanee — «Landinfoy). OOGIast YNCICHHOCTH YICHOB MAPTHH COCTABIISLIA, IO OlleHKaM, oT 1 110 2,5
miH. (Landinfo). Jluno, sBnsBIIeecs «CTOPOHHUKOM» WM «IEPEIOBBIM MPHUBEPKEHIEMY», HE
MMEJIO CTaTyca IIOJHOro wieHa napTuu. boree Toro, mo-BUAMMOMY, JUIA, YWIEHCKUH CTax
KoTOpeIXx B maptuu baac cocraBiasn munumyM 10 ser, HasbBanuch «JIpy3bsimu Cangamar
(lenepanpuass Accambness OOH, A/51/496, 3ameuanue ['enepanbHoro cekperaps OOH,
Curyanus ¢ npaBamu yesioBeka B Mpake, 15 oktsa0ps 1996 1.).

58. Ilpouecc nedaacupuKanyy IIMPOKO KPUTHKOBAIH, TaK KaK OH pACCMAaTPHUBAJICS Kak
KOJUIEKTUBHOE HaKa3aHUE OJHUX, B TO K€ BpeMms Jaroiiee UMMyHHUTET apyrum. [lostomy B
suBape 2008 r. [Tapnament Mpaka npunsit 3akoH 00 OTBETCTBEHHOCTH M IIPABOCYANUHU, KOTOPHIM
Obl1a ycTaHoBlieHa OoJiee yeTkas MpaBoBas 0a3a JJisi YBOJbHEHHUS M BOCCTAHOBIICHHUS B IIpaBax
OBIBIIUX YICHOB MapTHH baac W BBENEH AJIEMEHT JTUYHON OTBETCTBEHHOCTH. 3aKOH TO3BOJISET
HEKOTOPBIM ujieHaM mnapTuu baac, 3aHMMaBIIUM Oojiee BBICOKHE IMOCTHI, XOJaTallcTBOBATh O
BOCCTAHOBJICHMU B TmpaBax (MO OLIEHKaM, TakuxX JHI[ OKoio 30 ThIC.), U TPEAOCTaBIsET
OOJIPIIMHCTBY YBOJEHHBIX IPaBO Ha I[IEHCUIO, 3a HUCKIIOYEHHEM HEKOTOPhIX CaMbIX
BBICOKOITOCTABIICHHBIX YJICHOB MapPTHH U JIMIl, TPUYACTHBIX K KOPPYIIIUU WA COBEPITUBIINX
npectymienus (Cnpaska MIIIIIIIT u International Herald Tribune, Solomon Moore, Uncertainty
surrounds new Iraqi Deba’athification law [International Herald Tribune, Comomon Myp,
«HeomnpeneneHHOCTh OKpYKaeT HOBBIM MPAKCKHUI 3aKOH 0 nebaacudukanumy ]|, 14 sasaps 2008

r.).
C. BepxoBHbIii TpudyHaa Upaka u yrojioBHasi 0TBETCTBEHHOCTh

59. Jluna, 3aHMMaBIINE BBICOKHE TIOCTHI B TapTHH baac u mogo3peBasiimecs B 6JM30CTH
K CTapoMy peXHUMy U (WIHM) NPUHUMABIINE YYaCTUE B Pa3IMUYHBIX ACHCTBUSAX HACUIBCTBEHHOIO



11
IIOCTAHOBIJIEHUE T10 JEJIY «F.H. [IPOTUB IIBELIWI»

XapakTepa, MOTJIM MO/IBEpraThCsl apecTy U MPUBJIEKAThCS K OTBETCTBEHHOCTU — M TaKUE Cllydau
NeiCTBUTEN HO HUMeNu MecTo. MmeHHo Ouworpadgus numa W NOPaBIMBOCTh €ro pacckasa
ompeNesiiM  pUCK cyaeOHoro mpecienoBanus (uHdopmarus otaena no aenam  HMpaka
[ToconbcerBa llIBennu B Mopaanuu, npenocrasnennas [IpaBurensctBy HIBeunu, 15 mapra 2007
r.; nanee — «MMapopmanms otaena no genam Mpakay). Tak, B 2003 r. 66Ut co3nan BepxoBHbIN
tpudynan Hpaka (BTH, panee — BYTH), B pyHKIIMHM KOTOPOTO BXOAHMIIO PACCMOTPEHHUE JEI
TN, OOBWHSICMBIX B COBEPIICHUM BOCHHBIX MPECTYIUICHUH, MPECTYIUICHUH MPOTUB
YeJIOBEYHOCTH, MPECTYIUICHUI T'eHOLUAa U KOHKPETHBIX MPECTYIJICHUH B mepuoa ¢ 17 urons
1968 r. mo 1 masa 2003 r. BTU yxe paccmotpen aena u ocyaun Caanama XycceiiHa U psii €ro
ONMMXKalIIMX CIOABIKHUKOB. HekoTopble M3 HHUX OBUTM NPUTOBOPEHBI K CMEPTHOM KasHU,
HEKOTOpPBIE — K MTO)KU3HEHHOMY 3aKiItoueHHIo. [1o MeHbIIeil Mepe 0iMH OTBETYHK ObUI OIIpaB/iaH
(Department of State, [raq, Country Reports on Human Rights Practices 2007,
[TocynapctBennsbiii nqenaprament CIIA, «/lokmaasl o coOmoleHUH TIpaB 4YeIOBEKa B CTpaHax
mupa 3a 2010 r. — Upak»], 11 mapta 2008 r.; nanee — «CtpanoBoii goknan CIIIA»).

60. Ilo wndpopmanuu otaena mo nenam Mpaka, s adi, KOTOpbIE HE OTBEYAIOT
KpUTepUsM JUIsl paccMoTpenus ux aen B BTU, Bce paBHO ocTaeTcs puck ObITh MpeJaHHBIM Cyay
B OOBIYHOM MPABOBOM CHCTEME M €€ YroJOBHBIX cyaax. B 2004 r. Opl1a BHOBb BBE/IEHA CMEPTHAs
Ka3Hb, B YAaCTHOCTH, 3a MPECTYIUIEHHWS NPOTHUB HAIMOHAIbHON Oe30macHOCTH, YOHIICTBO,
MOXUIIIEHUE JIIOJIE U TOProOBIII0O HAPKOTHUKAaMH, IIPUYEM OHA IpHUMEHseTcs Bce Immpe. boiee
TOT0, B YaCTHOCTH, B barmane, 10KHOM M LEHTpalbHON uacTsax lMpaka HEKOTOpbIe TpyIIIbI
IIMUTCKUX OOEBUKOB Pa3bICKUBAIOT, 00Jie€ MM MEHEE CUCTEMATHMYHO U OYEHb AKTUBHO, JIMII,
BUHOBHBIX B arpeCCHUBHBIX JACHCTBUIX BO BpeMs MPEXKHEro pexuma. YeM Oosblie yeaoBeK ObLl
U3BECTCH KakK NPEJCTaBUTENIb TPEKHETO pEXHMa, TEM BBIIIE PHCK €ro OOHApYyXEeHHS U
HaKa3aHMUs.

61. B despane 2008 r. mapnmament Hpaka npusHsui 3akKOH 00 aMHUCTHH, KOTOPBIM
IpeIyCMOTpPEeHa 00Ias aMHUCTHSI BCEX OCYXKICHHBIX rpakaaH Mpaka u nmun, oOBUHSEMBIX B
IPECTYIUICHUAX M HaXOASIIMXCS MOJ CIEICTBUEM WIHM CYAOM. 3aKOH HE pacHpOCTpaHSAETCS Ha
JIMI, OCYXKICHHBIX 3a TKKHE MPECTYIUICHUS, KaK TO YOMHCTBO, M3HACHUIIOBAHUE, MOXUIICHUE
JrO/IeH, TPECTYIUICHHUs, CBA3aHHBIE C HapkoTHkamu, W xumeHue (Reuters, Factbox: Iraq’s
amnesty and provincial powers law, [Peiitep, «HopmanmonHsiii OrosuieTeHb: 3akoHbl Mpaka
00 aMHUCTHM ¥ TOJHOMOYHMAX mNpoBuHIMIA|, 18 despans 2008 r.). K okrsadpro 2008 r. BO
UCIIOJTHEHHE 3aKkoHa 00 aMHHMCTHUH U3 UPAKCKUX TIOpeM ObLIO OCBOOOXKIEHO 4yTh Oosee 122
TBIC. 4YeJ., TOTAa Kak HpuOau3utensHo 30 ThIC. OCTABAIMCh B MECTaX JIMIICHHUS CBOOOJBI,
MOCKOJIBKY ATOT 3aKOH Ha HUX He pacmpoctpansuics (Iraq Updates, Voices of Iraq, More than
120,000 detainees covered by amnesty law, [Iraq Updates, I'onoc HMpaka, «Csbime 120 ThIC.
3aJIepXKaHHBIX OCBOOOXKICHO 10 3aKOHY 00 aMHUCTHH» |, 12 okTsa06ps 2008 T.).

D. Texkymas cutyanus ¢ 6e3onacHocToio B Upake

62. 29 oxtsa06ps 2008 r. Boopyxkennole cmibl CIHIA mepemann OTBETCTBEHHOCTH 3a
0€30MacHOCTh UPAKCKUM CHJIaM MPOBHUHIIMK Bacut, kotopas crana 13-if u3 18 mpoBuHIMiA, T1Ie
KOHTpoJib mpuHsuio Ha cebs IlpaButenbctBo Mpaka. [lox xomanmoBanmem CIIA ocrtamuck
tonbko barnman m dersipe ceBepuble mpoBuHiuH (Center for Excellence, Iraq Crisis Report
[[enTp mepenoBoro omnbiTa, «Jlokmam 06 upakckom Kpusuce»|, 29 oktsaops 2008 r.).

63. Cpok aeiicTBUSI OOBSBICHHOTO paHee YPE3BBIYAWHOTO MOJOXKEHUs HCTEK B arpene
2007 r. u He ObuT TIpoaJieH. BMecTe ¢ TeM, 0 HEKOTOPBIM COOOIIEHUSM, MPABOOXPAHUTEIbHAS
NeSITeIbHOCTh YacTO MO-MIPEXKHEMY OCYIIECTBIISIACh TaK, BpoJe Obl MPOJIOIHKAIO NeHCTBOBAThH
ype3BbyaitHoe nosjoxxenue (Ctpanopoii noknan CIIIA). I'paxkaanckoe HaceleHHE TTOIBEPragoch
HaMaJeHUsIM CYHHUTCKHX W HIMUTCKUX TPYNI MO BCEHl CTpaHe; UMEId MECTO MHOTOYHMCIICHHbIE
Cepbe3Hble HapYUICHHs MpaB YeIOBEKa, BKIIOYAs MOXUILEHUS JI0ACH, NCUE3HOBEHUS, MBITKUA U
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Ka3HU. BracTu 4acTo He OCYIIECTBISLIN ACHCTBEHHBIN KOHTPOJIb 3a cHjlaMH 0€30TacHOCTH U HE
UMEIU B CBOEM pacloOpsoKeHUM dA(PQPEKTUBHBIX MEXAaHM3MOB pAaCCIIEOBaHMs CIy4acB
3JI0yNOTPEOJICHUI 1 KOppyNIHuK 1 HakazaHus 3a Hux (CtpanoBoii qoxian CIHIA).

64. B okta6pe 2008 r. CienuaiibHbli npeactaButels [ enepanpHoro cekperaps OOH mo
Wpaky 3asBUII, 9TO 3a MHHYBIIMN ToJ 3a()UKCHPOBAHO 3aMETHOE MaJIeHUE YPOBHS HACWIHA H
yTo Mpak JOCTUT 3HAYUTENbHBIX YCIIEXOB HA MyTH K CTaOWJIBHOCTH M HWHCTUTYLHOHAILHOMY
CTPOUTENILCTBY, OJTHAKO IOJIOKEHUE JIENl C COOJIIO/IEHUEM IIPaB YEJIOBEKA OCTAETCSl CEPbE3HBIM
(ITpecc-pemuzer MOOHCH, 24 oxtsa6ps 2008 r., «MOOHCHU ormeuaer 63-10 TOIOBIIMHY
OOHy). Tlo nmamaeiM mpoekta «Ilogcuer umcma xkeptB B HMpake» (Irag Body Count,
www.iragbodycount.org, nata gqocrymna — 6 HosaOps 2008 r.), 9uCII0 KEPTB CPEAH TPAKIAHCKOTO
HacesieHus1 B Mpake HaumHas ¢ aBrycta 2007 T. MOCTENEHHO YMEHBIIAIOCH, 32 MCKJIIOUEHHEM
mapta u ampens 2008 r. B wactHocTH, B aBrycte 2008 1. ObLTO 3apeructpupoBaHo 590
MOTUOIINX CPeH TPAXKITAHCKOTO HaceneHus, a B ceHTsope 2008 r. — 539, Toraa kak mudpsl 3a
aBrycT u ceHTsA0ps 2007 1. coctaBmim cooTBeTcTBeHHO 2324 1 1220. Takoe yMEHBIICHHE YHCIIa
XKEPTB CpeAM TPakJaHCKOTO HacelleHUs OOBSACHSAETCS, B OCHOBHOM, IPEKpAICHHEM OIHJ,
o0bsBieHHBIM B aBrycte 2007 1. Mykramoit anb-Caapom, imaepoM «Apmun Maxam»
(ILIMUTCKOTO BOGHU3WPOBAHHOTO (OpMHUpOBaHHUsA, co3maHHOro B mioHe 2003 1. s GopbOBI €
MHOTOHAIIMOHANBHBIMU cujamu). CHavana MpekpalleHue OrHs ObLJI0 OOBSIBICHO Ha IIECTh
MecsIIIeB, a 3aTeM Mpo yieHo; B aBrycre 2008 1. anp-Caap oO0bABII 0 OECCPOUHOM MPEKPALICHUN
OTHSl U 3asBWJI, YTO OO0 ujeH «ApmMuu Maxau», OCIyIIaBIIMHCS €ro Mnpukasza, He Oyner
cuntatbesa TakoBbIM (United Press International, Sadr declares another ceasefire [United Press
International, «Caap omsaTh 00BABUI O MpeKpameHnn orus» |, 29 asrycra 2008 r. Kpome Toro,
HaCWINE YTUXJIO IOTOMY, YTO CYHHUTCKOE€ M IIMMTCKOE HAceJleHHE OeXajo U3 CMEIIAaHHBIX
palioHOB M Bce Oojiee nenuiaoch Ha reorpaduueckue odepueHHble oOmmHbl (Human Rights
Watch, World Report —Iraq [«Xbtoman Paiitc Yotu», «Bcemmpubiii moxman — Hpak»], 31
ssaBaps 2008 1.).

65. E1e olHUM IPU3HAKOM CHMIKEHUS YPOBHS HACWINA CTalo yupexaeHue B utone 2008
I. TIOCTOSIHHOTO TMpeAcTaBUTENIbCTBAa BcemupHoW opranuzauuu 3apaBooxpaneHust (BO3) B
bargane (MOOHCH, mnpecc-penu3z 3a 28 wuroHs 2008 1., «BcemupHas opraHuzanus
3/IpaBOOXpAaHEHUs] OTKpbLIa MOCTOSHHOE IMpEeICTaBUTENbCTBO B barmane») u gesrtenbHocTh 32
ryMaHuTapHbix MexayHaponuelx HIIO ¢ mporpammamu B Hpake, aelcTByroHIMX
HENOCPEJICTBEHHO WJIM Yepe3 MapTHepoB-ucnoigHutenei, xors Mpakckoe ObmectBo KpacHoro
[Momymecsiia ObIIO €JMHCTBEHHBIM BEJIOMCTBOM, OTKPHITO Pa0OTaBIIMM B OOIICHAITMOHAIBHOM
Macmtabe uepe3 cBou 18 ormenenuit (Llentp mepemoBoro ombita, «Jlokimam o0 MpakcKoM
kpusuce», 22 oktsa6ps 2008 r.). Kpome TOoro, Heckoiibko apabCKuUX rocyJapcTB, B TOM YHCIIE
baxpeitn u KyseliT, B ceHrsOpe-okTsaope 2008 r. HanpaBwim B Mpak CBOMX TMOCTIOB st
OTKpbITHs TTocoNbeTB (LleHTp mepenoBoro ombiTa, «Jlokman 06 upakckoM Kpu3uce», 22 OKTAOps
2008 1.).

E. Xpucruane B Upake

66. Koncrurynusa Hpaka mpemycmarpuBaeT cBOOOy BepoucrioBenanus. B macmopre
BEPOMCIIOBEIaHUE HE YKa3bIBaeTCs, OJHAKO B HAIMOHAJIHHOM YJIOCTOBEPEHHH JIMYHOCTU
BEPOUCIIOBEIAHNE €ro Biajesbla orMeuaercs. [1o qaHHbIM odulinanbHON MepenicH HacelleHus
1987 r., B Upake npoxuano 1,4 muH. xpuctuat. [lo ouenkam «OO0beqUMHEHUS XPUCTHAH 32
mup» (Christian Peace Association, CPA), koTopbie TpyHO MpOBEPUTH, Ha KOHEI] OKTsOpst 2007
r. B HMpake ocranoch 450 TBIC. XpHUCTHAH, OOJBIIMHCTBO KOTOPBHIX IEPEeXajo B CEBEPHBIC
MPOBUHITUU, HECMOTPSI Ha TO, YTO ¢ ceHTAOps 2007 T. UMEIOT MECTO HAMaJCHHs] W YIPO3bl B
aapec xpuctuaHckoro HaceneHnusi Kupkyka mu Mocyna (The Humanitarian News and Analysis
Service, IRIN, Iraq: Christians seek new life in Europe [Cimyx06a TyMaHUTapHBIX HOBOCTEH U
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anHamm3a, OOwvenuHeHHas pernoHanbHas MHPopmanuonHas cetb (IRIN)], 5 Hos6ps 2007 r.).
Hpakckoe mnpaBUTENbCTBO M PEIUTHO3HBIC JIUAEPHI IMYyOJIWYHO OCYXKIAlOT BCE Cllydau
MEKKOH(ECCHOHATBHBIX CTOJKHOBEHHH M TMOCTOSIHHO TPHU3BIBAIOT K E€AWHCTBY MEXIY
pPENMTHO3HBIMU  TpynmaMu cTpanbl. [Ipu 3TOM, omHako, cnabble Bo3MokHOCTH Cull
OesomacHocTy lpaka He NO3BOJIAIOT MM M OpraHaM HOCTHIMM HaJUIeKalluM o0pa3oM
pacciefoBaTh IpejnoiaraeMbele HapyuieHus U pearupoBaTh Ha HuX (US Department of State,
International Religious Freedom Report 2007 -Iraq [I'ocynapctBenHnbiii nenaprament CIIA,
«Jlokman o cBob6oe BepoucnoBenanus 3a 2007 r. — Upax» ], 14 centsops 2007).

67. 3a nmepuox ¢ 4 mo 13 okrsaOps 2008 r. B Mocyne Obuio youro 12 xpucrtmah, a
OCTaJbHBIM yTpOKaiH, TpeOys yexaTb U3 ropona. B pesynprate okonmo 11 Teic. XpucTHaH
NOKMHYIM Mocyi, XOTs InpeMbep-MuHUCTp Mpaka mpukasan apMuu M IOJHULHMM B paiioHe
Mocyna 3alUTUTh YJICHOB XPUCTHAHCKOW oOmmMHBL 19 okTaOps 2008 r. 6e3omacHOCTH ObLTa
BOCCTAHOBJIEHA, M BIACTH MPEIJIOKWIM NEPEMEUICHHBIM JIMIAaM BepHYyThcs. OpraHuzanus
Ucnamckas Kondepenmnus, cpeau npounx, ocyauia 3tu HanageHus (US Department of State,
Iraq Weekly Status Report [I'ocynapctBennsblil nenaprameHT CIUA, «ExeHenenbHblll 1OKIaA O
cutyaruu B Hpake»], 15 u 22 oktsa6ps 2008 r., u and IRIN, Iraq: Uncertainty over who is
behind attacks on Christians [IRIN, «pak: Heonpee1eHHOCTh B OTHOIIEHUH TEX, KTO CTOUT 3a
HamaJeHUsMH Ha XpucTHan» ], 20 okTsaops 2008 T.).

F. Upakckne 0eskeHIbI

68. Ha mannwiii MmomeHT B Mpake HacuuThIiBaeTcs 2,7 MIJIH. BHYTPEHHE MEPEMEIICHHBIX
JIMII, a CBBINIE 2 MJTH. MPAKIIEB BBIEXATW U3 CTPaHbI, OoMbIMHCTBO — B Cuputo u Mopnanuio
(IlenTp mepemoBoro ombiTa, «J{okman 06 upakckoM kpuzuce», 22 oktsops 2008 r.).

69. C mapra 2003 r. YBKb OOH BricTymaer 3a mpu3HaHHE MOTpeOHOCTEH HpaKIIEB,
HaXOJSIIMXCS 3a MpeJesiaMyd CBOEH CTpaHbl, B MEXIYHAPOJIHOM 3aluTe U, CIEeI0BATEIbHO, 32
NPUOCTAHOBKY TPUHYAUTEIHHOTO BO3BPAICHHUS, YYHUTHIBaS OOBEKTHBHYIO CHUTYaIUIO
BOOpYXeHHOTro KoH(uukTa u obmero Hacwius B Hpake (YBKB OOH, «Ctparerus B
oTHoumleHnn curyauuu B MHpaxey», nepecMmorpeHHas, 1 suBaps 2007 r.; «JlomosHeHue k
PykoBomsmum npunnumam YBKB OOH mo onenke moTpeOHOCTEH B MEXIYHAPOIHON 3allHTe
v, uynmx yoexuma, u3 Hpaka», nexabps 2007 r.). B centsiope 2008 r. YBKE OOH
3asIBMJIO, YTO HAJIEETCs, UTO OOJIBIIMHCTBO MPAKCKUX OEKEHIIEB CMOXKET 0€30MacHO BEPHYTHCS
JIOMOH, KaK TOJIbKO OyAyT oOecrneueHbl HE0OXO0UMbIC YCIOBHS CTAOUIBLHOCTH M O€30MaCHOCTH,
OJIHAKO ATH YCJOBHs elle He co3AaHbl. CuTyanus B IulaHe O€30MacHOCTH OCTaeTCsl HIATKOM,
OCOOCHHO B IICHTPAJIBHBIX W IOXKHBIX paiioHax Mpaka, rie eme He pEemeHbl MPOOTIEMBI,
Kacaloluecsi PeCTUTYLHU >KUIIbS M COOCTBEHHOCTH JMOO COOTBETCTBYIOLIEH KOMIICHCALIUU
(YBKB OOH, «YBKb OOH mpussiBact EC x Ooyiee pemmTensHOMY MOIXOAY K 3allUTe
HUpaKCKuX OexeH1eBy, 23 ceHtsaops 2008 r.).

70. OOH u Mexnaynapoanasi opranuzanus no murpanuu (MOM) 3asBuiu, 4To, XOTS
OHM «HE 00s53aTelbHO MPU3BIBAIOT K BO3BPAICHHIO B JAaHHBII MOMEHT BBUIY MpoOIeM ¢
0€30MacHOCThIO, 00€ OpraHW3aIMi TOJIHBI PEHIMMOCTH OKa3bIBaTh MOMOIIbL TEM, KTO BCE K€
pemmut BepHyThCs» (MOM, «Onenka Bo3Bpamenus B Upaky», aBryct 2008 r.). MOM 3ameTtuna
TaKKe, 4YTO TeMIbl TmepemenieHuss B Vpake 3amMeIMIMCh, a TEMIIbl BO3BpAICHUS —
YBEITUYIINCHh, 0COOCHHO Bo3BparmieHus B barman. Ha tekymuit MomeHT B barman BepHynoch
6omnee 100 ThIC. yein., aOCOMIOTHOE OOJBIIMHCTBO KOTOPHIX — ATO BHYTPEHHE INEpEeMeEIICHHBIC
Juia, Bo3BparuBiuuecs B pomaHble noma (Llentp mepemoBoro ombita, «Jlokinaa o0 upakckom
Kkpusuce», 22 okrab6ps 2008 r.). Kpome Toro, mpakckoe IpaBUTEIbCTBO WHUIIMHPOBAJIO
nporpaMmy (MHAHCOBOT'O CTUMYJUPOBAHUS U CYOCUIUPOBAHUS ISl BO3BPALLAIOLINXCSA CEMEH, a
Tak)Ke padoTaeT HaJ Pa3BUTHEM CBOHMX BO3MOXKHOCTEH IO PEruCTpAIliH MOCTOSTHHO PACTYIIEro
Yyyucia BO3Bpallaronuxcss u okazaHuio uM nomomu (MOM, cwm. Beime). [To cioBam MOM,
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TJIAaBHBIC TPUYMHBI, MEIIAIONINE HpaKlaM BEPHYTHCS JOMOH, - BOCHHBIC NEHCTBHA, oOIIee
OTCYTCTBHE 0€30IaCHOCTH U 3aHATHIC I0Ma.

71. Ilo mHenuro «MexayHapoaHOW aMHHCTHM», B Mpake cOXpaHseTcs CUTyauus
BHYTPEHHETO BOOPYKEHHOI'0 KOH(IMKTA. DTa OpraHu3alis paCKpUTHUKOBANIA Psi/i €BPOMEHCKHUX
ctpad, B T.4. llIBemuio, [lanumio m BenukoOpuTaHuio, 3a TPHHYIUTEIHLHOEC BO3BpAIICHUC
MOJYYMBIIUX OTKAa3 JIMI], UIIYIUX yOexkuina, Bo Bce paiionsl Mpaka (Amnesty International,
Iraq — Rhetoric and reality: the Iraqi refugee crisis [«MexmnyHapoanas amMmHUCTHs», «pak —
PUTOpPHKA M PEaTbHOCTh: KPU3HC UPAKCKUX OekeHIeB» |, utonb 2008 T.).

3AKOHOJATEJIBCTBO
I. TIPEAITIOJIATAEMOE HAPYIIEHUE CTATEN 2 U 3 KOHBEHIIUH

72. 3asBuTEnb yTBEPXkKAAJI, YTO B CIIy4ae €ro BBICBUIKM B Mpak OH CTOJNKHETCS ¢
peaNbHOM OMaCHOCTHIO ObITh YOUTHIM WIIM MOABEPrHYTHCS MBITKaM JIMOO OecueoBeYHOMY WIIH
YHIDKAIOIEMY JOCTOMHCTBO HaKa3aHMIO B HApPYLIEHHWE €ro Ipas 0 cTaThsaM 2 U 3 KoHBEHIMH.
CooTBeTCTBYIOLIHE MOJOKEHHSI 3TUX CTATEH I1acsT:

Crathbs 2

«1. ITpaBo KaxJ0TO NKIIA HA KU3Hb OXPAHAETCA 3aKOHOM. HHKTO HE MOXET OBITh YMBIIIJICHHO
JIMIICH JKU3HA WHA4Ye KaKk BO HCIOJIHEHHE CMEPTHOTO MPHUTOBOPa, BHIHECEHHOTO CYAOM 3a COBEpILIEHUE
MIPECTYIUICHHS, B OTHOIIEHUH KOTOPOTO 3aKOHOM TMPEyCMOTPEHO TaKOe HaKa3zaHHe.
L
Cratbs 3

«Hukto He JAOJDKCH TIOABEPrarbCd HU IBITKAM, HHU 6GC‘IGHOBG‘{HOMY Wi YHWXKAOUEeMy
JOCTOHMHCTBO O6paH.ICHI/IIO WJIX HAKa3aHUIO».

Cyn cuutaer, 4yTo BONPOCHI, MOAHATHIE B PAacCMAaTPUBAEMOM Jejie MO CTaThsiM 2 U 3
KoHBeHIMH, HEpa3phIBHO CBA3aHBI MEXKTy COOOH, M MTOATOMY OyI€T paccCMaTpUBaTh UX BMECTE.

A. JloBOaBI CTOPOH
1. 3aseumens

73. 3agBUTENb YTBEPKAAJ, YTO B Cilydyae MPUHYIUTEIHHOTO BO3BpalleHus B Mpak oH
CTOJIKHETCSl C PeajbHON M Cephe3HON OMACHOCTHIO OBITh MPUTOBOPEHHBIM K CMEPTH MPAKCKUM
CYJOM MJIM IOJBEPrHYThCsSl BHECYAEOHOW Ka3HH, B MEPBYIO OYepellb OT PyK IPyIN IIMUTCKUX
OOCBUKOB.

74. On 3asBui, uro coobmun [Tomuuu 6e3omacHoctu [lIBeruu nmpu NpoBeIeHUH ¢ HUM
cobecenoBanust B 1993 r. 0 TOM, 4TO OH NMPUHUMAJl Yy4acTUE MPHUOIM3UTENBHO B MATHAALATH
CPKEHUAX B XOJEC HUPAHO-UPAKCKOW BOMHBI M BO BPEMs BHYTPCHHMX OIECpAalUi «YUCTKH» B
IO)KHBIX M ceBEpHbIX paiioHax Mpaka B 1991 r. OH mpoien nmoAroToBKy Kak NMEXOTHUHEL U
ciayxui B nexore ¢ 1980 mo 1988 r. CrnenoBarenbHo, €ro Hay4YuIu OOPAILLEHUIO C OPYKUEM U
pykonamHoMy 6oro. B 1988 r. on momyuni yuH oduiepa u janee CIy>KWI B MOAPa3ACICHUAX
MaTepHaIbHO-TEXHUYECKOTO obecrieueHus. B 3TOT mepuon eMy NpUXOIMIOCH TakKe MHUCATh
JIOKJIa/Ibl O JIAepax MIMUTCKUX MOBCTAHIIEB, B PE3YJIbTAaTe KOTOPBIX IBOE U3 HUX OBLIM Ka3HEHBI.
ITo cioBam 3asiBUTENS, IIMUTHI CYATAIINA IBYX 3THUX JIFOJEH MyYEHUKaMH, U B «Apmun Maxanm» u
JPYTUX MOApa3AeIeHUAX MIMUTCKUX OOEBUKOB CYIIECTBOBAIM «HAPOIHBIE KOMUTETBD», KOTOpPbIE
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co00MIaT 0 MECTOHAXO0XICHUH BCeX OBIBIIMX OQuIepoB PecryOnnkancKoi rBapAuy U Ka3HUIA
ux. Ilpu 3TOM OBUIO HE Ba)XKHO, YOWJ JIM JIMYHO 3asiBUTEIb KOrO-HUOYb U3 BBILICYOMSHYTHIX
IIMUTOB WU HET.

75. Kpome TOro, 3asBUTENIb PEIIUTENBHO BO3pa3swil IPOTUB YTBEPKIACHUH O
HENpaBJIMBOCTH €ro 1oBojoB. Hampumep, oH HUKOIZa HEe YTBEp)KJAaji, YTO IMpPHUHAJUIEKAT K
6mu3komy okpyxeHuto Cannama XycceifHa, M Bce BpeMsl 3asBJIsUI, UTO Ja)ke He BCTpeyaycs ¢
HUM. BmecTte ¢ Tem, OH IpoaoIKail yTBEPkKAaTh, UTO €r0 XOPOILO 3HAIOT U YTO IIHUUTHI CHIIaMU
CBOMX OOEBHMKOB aKTMBHO Pa3bICKMBAIOT JIML C TAKUM HPOILIbIM, KaK Yy 3asBUTEJNS, U yOUBAIOT
ux. Tor ¢akT, 9YTO CO BpEeMEHH €ro CiIykObl B PecmyOnmkaHCKOW TBapAWW MPOLLUIO MHOTO
BPEMEHM, POJIM HE UTPAET.

76. Ha B3rnsg 3asBUTENs, MOXKET TaK)K€ CIyYUTbCS, YTO €r0 BHOBb NpeAanyT CyAy B
Hpake 3a yOUHCTBO KE€Hbl. DTO OCOOEHHO AKTYyaJIbHO B CHJIy TOrO, YTO €ro HPUTOBOPWIN K
IPUHYAUTEILHOMY IICUXUATPUUECKOMY JICUEHHUIO, @ HE K JIMILIEHUIO CBOOOIBI.

77. HakoHen, OH MOAYEPKHYJI, 4TO, MO oreHkaMm, 10 2003 . okono 1% 26-MUIITHOHHOTO
HACEJICHUsI COCTABIISIM XPUCTUAHE, HO 0oJiee MOJIOBUHBI MX MOKUHYJO CTpaHy U3-3a TOHEHHUH.
OH — XpUCTHaHMH U KaK TaKOBOM pHucKyeT ObITh YOUTHIM B Hpake.

78. Takum 00pa3oM, 3asBUTENH YOSXKICH, YTO B CHIIy BCEX YIOMSHYTHIX BBIIIE IPHYUH B
cilydae NMPUHYAUTENBHOrO BO3BpalieHus B Vipak OH CTOJKHETCS ¢ peajlbHOW ONacHOCThIO OBITh
yOUTBIM WMJIM TIOJBEPHYTHCS MBITKAM JIHOO0 )KECTOKOMY OOpAIeHUIO B HApyIIEHUE CTaTbU 2 WM
3 KouseH1uu.

2. Ilpasumenvcmeo

79. IlpaBUTENbCTBO CYUTAET, UYTO Kajloba 3asBUTENS] HE OOHAPY)KMBAeT HUKAKOTO
HapylieHus ctatbu 2 win 3 KoHBeHIuu.

80. [IlpaBuTenbcTBO yTBEpXKIAeT, 4YTO, XOTs curyauuss B HMpake ocraercs
npoOJIeMaTUYHOM, WpaKIBl BCE K€ BO3BPAINAIOTCS HAa POJIMHY, B 4acTHOCTH, B barmax, u 3a
nepBbie yeTbipe Mecsmna 2008 r. B Mpak u3 lIBenun moOpoBonbHO Bo3BpaTmwiock moutu 300
rpaxnad Mpaka. B mo6om citydae oOmiell cuTyaluu B CTpaHe Ha3HAYEHUs HEAOCTATOYHO JUIS
KOHCTaTauuu HapyuieHus. [lomkHO OBITH JOKa3aHO, YTO B ciy4yae Bo3BpamleHusi B Hpax
3asiBUTENIb CTOJKHETCS C pEaJbHOM U JIMYHOM ONAcCHOCTHIO IOABEPrHYTHCA OOpAaIlECHHUIO,
MpoTUBOpeYalieMy cratbe 2 uin 3 KonBeHuu.

81. B atrom otHOomeHuu [IpaBUTENHCTBO MOCTABUIIO TIOJ] COMHEHHE OOIIYIO MPaBAUBOCTb
3asiBUTENIS B 1I€JIOM, OTMETHUB, YTO €r0 yTBEpKIeHUs, u3noxkeHHbie [IpaBurensctBy u Cyny B
[EJOM HOCSAT BeCbMa TYyMaHHBI UM OTYJbHBIM XapakTep MW HE MOJATBEPXKIAIOTCS
JOTIOJIHUTEIBHBIMUA ~ TOJPOOHOCTAMHU,  OOCTOATEIbCTBAMH, (akTaMH UM  NPUMEPaMH.
[IpaBuTenbcTBO  3asBWIO, 4YTO HWHGOpMAINHWs, TMPEJICTABICHHAS 3asABUTEIEM B  XOJE
cobecenoBaHmii B pamMKax mporueaypsl yoexkuma B 1993-94 rr., a UMEHHO TO, YTO OH 3aHUMAJl
OTHOCHTEJIHO TOAYMHEHHOE IOJIOKEHHE B HEOOEBOM IMOJPA3/Ie]ICHUH UPAKCKOM apMuu Ooee
YEeTHIPHAIATH JIeT Ha3akd, JOJDKHO ObITh OCHOBOM ISl OLIEHKH TOTO, CYIIECTBYET JIM IJI1 HETO B
ciayyae Bo3BpalieHuss B lpak omacHOCTh MOABEPTHYThCS Ka3HM, MBITKAM WU JIPYroMy
YKECTOKOMY OOpaIIECHHUIO.

82. CnenoBarenbHo, [IpaBUTENHCTBO COMHEBAETCs B MPABAMBOCTH yTBEPXKICHUM
3asiBUTENISL O TOM, YTO OH Obu1 O30k K Cannamy XycceiiHy WM 3aHUMaJl 3aMETHOE TMOJIOKEHHE
B maptuu baac, Tak Kak 3TH YTBEpKIEHHUS ObUIM BBIABHHYTHI Ha TMOCIEIYIONIMX ATarmax
npoueaypsl. /o TOro oH HEM3MEHHO 3asBIIsUI, YTO SIBISUICS «IEPEJOBBIM CTOPOHHUKOM». B
mro0oM cimyuyae [IpaBUTENBCTBO OTMETHIIO, YTO HWIEHCTBO B MapTuu baac ObUI0O HE UYEM-TO
HEOOBIUHBIM, a 00s3aTeNbHBIM, B OOJNBIIECH WM MEHbIIEH CTENEeHH, AJI1 KaKIOro, KTO XOTel
KakuM-Tu00 criocobom npeycnets B Mpake.
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83. IlpaBuTenbcTBO najee 3aMETUIIO, YTO YTBEP)KJIEHUE 3asBUTENSI O TOM, YTO OH
OpUHUMAJ y4yacTHe B OOEBBIX AEMCTBHUSIX BO BpeMsi BOWHBI ¢ MpaHom, B mepBoil BOWHE B
[lepcunckoM 3anyMBe M HPOTUB IIMUTCKUX IOBCTAHLIEB, MPOTHUBOPEYUT €ro IPEIblIyIIUM
3asBJICHUAM O TOM, YTO OH HE y4YacTBOBajd B OOEBBIX NEHCTBUSAX, TaK KaK OTBeudand 3a
TPAHCIIOPTUPOBKY MaIllMH U MpoJoBoJbCTBUS. Kpome Toro, IIpaBuTenscTBO 3aMETHIIO, UTO OH
HE MPEJAOCTaBUII MOSICHEHUI U HE yKa3ald 0OCTOSITeNbCTBA, KOTOPbIE 0OOCHOBAIU Obl, MOYEMY
IPOTUB HEr0 MOTYT OBITh BBIIBUHYTHl OOBHMHEHMSI, €LI€ pa3 IOAYEPKHYB, YTO 3asIBUTEIb
HEOJTHOKPATHO YTBEP)KJaJl, YTO HE y4acTBOBaJ B OOEBBIX JACWCTBUAX M HUKOrO HE yOMBAIL.
Taxum obpazom, [IpaBUTENbCTBO CUMTAET, UYTO 3asABUTENb HE JO0Ka3aj, YTO €ro MOTYT IpeaaTh
IIPABOCYIUIO B UPAKCKOM CYJI€, HE TOBOPS YK€ O BBIHECEHUU €My CMEPTHOT'O IIPUTOBOPA.

84. B mobom ciyuae [IpaBUTENBCTBO CUUTAET, YTO caM MO cede GakT CiryKObI YeloBeKa
B HMPAaKCKUX BOOPYKEHHBIX cuiax npu pexume Canmama XycceilHa He MOABEPraeT ero
OIACHOCTH CMEPTHOW Ka3HHU WU NBITOK, U NOJAraeT, 4YTo TAKOW MHIUBUAYAIbHBIA PUCK 3aBUCUT
OT JOJHDKHOCTH 3TOTO JIMIA, BOGHHOTO 3BaHUSl M JIEATEIHHOCTH, B KOTOPOIl OHO y4acTBOBAJO.
[IpaBuTeNnbCTBO YHOMSIHYJIO B KadecTBe NpuMmepa MwuHuctpa oboponsl Hpaka r-na AOmy
Anbkaaupa ajab-Y0aian, KOTOPBIA CIYKWJ B BOOPYKEHHBIX cuiax ¢ 1973 roma, a Bo BpeMms
UPaHO-UPAKCKOM BOMHBI BO3IJABISI OpOHETAaHKOBYIO Opuramy. bojee Toro, kak OTMETHIIO
[IpaButenscTBO, B MtoHe 2008 . OT OBIBIIMX WieHOB naptuu baac Obuto momyueno Gosee 14
TBIC. 3asBJICHUI O BOCCTAHOBIICHHMHM B TIpaBaX WIM Ha3HauYe€HHWM NEHCUH 1Mo 3akoHy 00
OTBETCTBEHHOCTH W TMpPaBOCYIUH. TakuM 0Opa3oM, HMUYTO HE JAeT OCHOBAHWUN CUUTATh, YTO
3asiBUTENb Mo/BEprHeTca onacHoctu B Mpake. Tak mwnu nnHave, [IpaBUTENbCTBO OTMETUIIO, YTO
3asiBUTEIb HE YTBEPIKIall, YTO UPAKCKUE BIACTU PAa3bICKUBAIOT HIMEHHO €TO0.

85. Hcxons W3 BBIIIEU3NIOKEHHOTO, [IpaBUTENBCTBO CUMTAET, 4YTO 3asBUTENIb HE
MOJIBEpraeTcsi peaibHON omacHOCTH BHecyleOHOM ka3uu. Ha B3rnsan [IpaButenbctBa, Bpsia Jin
NpOHMCXO/sIas B JaHHBIH MoMeHT B Mpake peuHTerpamus ObIBIIMX O(UIEpOB Oblia OBl
BO3MOXKHA, €cliid Obl Kaxabld, kTOo ciuyxwuwi B apmuu Canmama XycciieHa, MojaBepraics
OMACHOCTH BHECYAEOHOM Ka3HM HCKIIOUUTENIBHO MO 3T0i mpuunmHe. Kpome Toro, yuurtbiBas
OOJIBIIYI0 YHUCIIEHHOCTh YJIEHOB MapTHH baac mpu crapoM pexume, Bpsi[ JIM HEBBICOKOE
NOJIOXKEHUE 3asBUTEIIS B 3TOW MapTUH ceivac, Oojee YyeMm uyepe3 YeTHIPHAALATH JIET MOCIE ero
Bbl€3/la U3 CTpaHbl, BbI3BANIO ObI MHTEpec K HeMy B Mpake uinu moaBepriio Obl €ro OmnacHOCTH
CMEPTEIBHOIO BO3ME3/AMSI CO CTOPOHBI Pa3HbIX 3aMHTEPECOBAHHBIX TPYIII, BKIIOYAs MIMUTCKUX
00EBUKOB.

86. Uto kacaercs Bompoca O TOM, MOXKET JIM 3asBUTEb MOJABEPrHyThCs B Mpake pucky
BTOPUYHOT'O OCYXIACHHS 3a yOMICTBO cBOeH keHbl B [1IBennu, To IIpaBuTenbCTBO cOoCiianoch Ha
VYronoBublii kogekc Hpaka 1969 r. m momyepkHyso, 4YTO 3asBUTENb TOJHOCTBIO OTOBLI
HaKazaHue, yCTaHOBJICHHOE Jig Hero B 1995 r. B I1IBenuu, U HET HUKAKKUX MIPUYUH 0XKHUJATh, YTO
UpaKCKHe BIacTu OyIyT 3aMHTEPECOBAHBI B IPEJaHNUN 3asBUTEINsI HOBOMY cyay B Mpake 3a To ke
camoe IMpecTyIUIeHHUE.

87. IlpaBUTENBCTBO 3aBUJIO Jajiee, YTO caM 1o cede (PakT TOro, 4TO YENOBEK SBISCTCS
XPUCTUAHUHOM, HE MOXET paccMaTpUBaThCA KaK BBI3BIBAIOIIMN JOMOJHUTENBHBIN PHUCK
HOJBEPrHYThCSI HaCWIHIO. [IpaBUTENBCTBO CUMTAET, UTO 3asIBUTEIh HE XapaKTepHU30Bal ce0s Kak
akTuBHO Bepytoulero B llIsenuu unu B Upake Takum 06pazom, 4TOOBI JIOJIM aCCOLIMUPOBAIIN €r0
C XPUCTHAHCTBOM U YTOOBI OH JIMYHO TOJBEPraJicsi TOHEHUSM M3-3a 3Toro B Mpake.

88. B 3akmouenue [[paBUTENbCTBO OTMETHIIO, YTO 3asIBUTEINIb HE JIOKAa3all, YTO B CiIy4ae
BBICBUIKM B Mpak OH MOJBEprHEeTCs peajbHOW W MHIAMBUAYAIBHOM OMAacHOCTH OOpalieHwus,
npoTuBopeyaniero crarbe 2 win 3 KonseHuu.

B. Ouenka Cyna
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89. Cyn ormeuaer, uro [loroBapusaromuecs CTOpOHBI UMEIOT MPaBO, B COOTBETCTBUU C
MEXIyHAPOJHBIM MIPABOM M C YY€TOM CBOMX JIOTOBOPHBIX 00s513aTENbCTB, BKIO4Yasi KoHBeHIuIO,
KOHTPOJIMPOBaTh BbBE3/, MNPOKUBAHUE M BBICBUIKY HHOCTpaHieB (neno «HOHep mnpoTus
Hunepnaunos» (Uner v. the Netherlands) [BI1], Ne 46410/99, § 54, ECIIU, 2006-....). Bmecte ¢
TeM, BbicbulKa JloroBapuBaromielics CTOpPOHOM MOXKET BbI3BaTh BONPOC MO CTaTbe 3 W,
CleIoBaTeNbHO, MOBJIEUYb 32 COO0 OTBETCTBEHHOCTh JAaHHOTO rocyAapcTsa no KoHBeHuuu, eciu
JI0OKa3aHO HaJM4YM€ BECKUX OCHOBAHMM CYMTATh, YTO JIAHHOE JMIO B cCllydyae JAENopTaluu
CTOJIKHETCS C peallbHON OMAaCHOCTHIO MOABEPTHYTHCS OOpalleHHI0, TPOTUBOpPEYAIllEeMY CTaThe 3.
B TtakoMm ciydae craThs 3 moapazymeBaeT 0053aTeNbCTBO HE JAEMOPTUPOBATH JAHHOE JIMIO B
Takyro cTpany (aeno «Caamu npotus Utamumy» (Saadi v. Italy) [BI1], Ne 37201/06, § 125, ECIIY,
2008-...).

90. Cyn oTmeuaer ganee, 4To CUTyalusl 00Iero HacWiInsA, Kak paBuilo, cama 1o cede He
BJICUET HApYIIEHHUs CTaTh 3 B ciiydae BhICBUIKH (cM. aeno « H.L.R. npotuB ®pannuu (H.L.R. v.
France), 29 anpens 1997 r., § 41, COopHuKM TTocTaHOBJICHHH U pemerui, 1997-111). Bmecre ¢
TeM, CyJl HUKOTJa HE UCKJII0YaJl BO3MOXKHOCTH TOTO, YTO CUTyallMsl OOIEro HaCWINs B CTpaHe
Ha3HAYeHHs] MOXKET OBITh JOCTAaTOUYHO CEPhE3HOM Ui TOro, 4TOOBI JII00O€ BBIIBOPEHHE B ITY
CTpaHy o0si3arenpbHO Hapymio cratbio 3 KonBenmuio. Tem He menee, Cya npuHst Obl Takou
MOJIXO0J TOJBKO B CaMbIX KpaWHUX clydasx OOIero HacWius, TJie CYIIECTBYET pealbHas
OTAaCHOCTh YKECTOKOTO OOpalieHusl ye B CHIy TOro, YTO IO BO3BPAIICHWH HTAHHOE JIUIO
CTOJIKHETCS ¢ TakuM HacuireM (cM. aeno «NA npotuB CoenuaenHoro Koponesctay (NA v. the
United Kingdom), Ne 25904/07, § 115, 17 urons 2008 t.).

91. B nannom gene Cyn mpu3HaeT MpoOJIEMaTUYHYIO CHUTyaluio ¢ 0e30MacHOCThIO B
Hpake. Bmecte ¢ T€M, OH OTMEUAET, YTO 3a MOCJIEAHUM TOJ MOJIOKECHHUE YIYyUIIWIOCh, YTO
MOJITBEPXKJIAETCSl, B YACTHOCTH, MOCTENEHHOW Iepenayeil OTBETCTBEHHOCTH 3a IPOBHUHIIUU
crpanbl or cui CIIA wmpakckum cuiaaM, OECCPOUHBIM TPEKPALICHHEM OTHs, OOBSBICHHBIM
«Apmueit Maxau» B aBrycre 2008 r., 3HAUMTEIBLHBIM YMEHBIICHUEM 4YHUCJIA >KEPTB CPEeAu
TPaXJIAHCKOTO HACEIEHUS M TEM, YTO HEKOTOpbIE HPaKIbl TOOPOBOJIBHO HAYMHAIOT
BO3BpallaTbCs JOMOI, BOOJYIIEBIECHHBIE MNPOrpaMMOil (PUHAHCOBOTO CTUMYJIHUPOBAHUS U
cybcunuii, kotopyto peanusyet [IpaBurensctBo Mpaka. Xots Cyny uzBectHo, uto YBKB OOH,
OOH n MOM pekoMeHAYIOT CTpaHaM BO3JEPKUBATHCA OT MPUHYAUTEIBHOTO BO3BpAICHUS
OexenieB B Mpak, 3TH opraHu3anuu 3asBUIH O IPUBEPKEHHOCTH 0053aTENILCTBAM 110 OKa3aHUIO
noMouu Bo3Bpamatrommmcs. bornee Toro, Cyn oTMeyaeT, 4TO MX PEKOMEHJAIUU YaCTUYHO
00yCJIOBJICHBI CUTyalueil ¢ 0e30IacHOCThIO, a YACTUYHO — MPAKTHYECKUMHU MpoOJIieMaMu Jist
BO3BPAIIAIOIINXCS, KaK TO KHJIbE, MEAULIUHCKOE OOCITYKUBAaHUE U PECTUTYIUSI COOCTBEHHOCTH.

92. B oroii cBa3u Cya NOJUEpPKUBAET, YTO OH MPHIACT 3HA4Y€HHUE WH(OpMAINH,
coJiepKalieiicss B IMOCIEIHUX COOONICHHUSIX HE3aBHUCHMbBIX MEXKIYHAPOJHBIX MPaBO3aIIUTHBIX
OpraHu3alMsaX WIA B NPaBUTEIbCTBEHHBIX HCTOYHUKAX (CM., cpeau mpodero, geno «Caanu
npotuB Mrtamum», mporutupoBanHoe Boimie, § 131). Bmecte ¢ Tem, ero coOcTBeHHas OICHKA
o0mmieil cuTyanuu B CTpaHe HAa3HAYCHUS MPOBOAMUTCS TOJIBKO JJISi TOTO, YTOOBI OMpPEIENIHThH,
OyZIeT M UMETh MECTO HapyIlEHHE CTaThU 3, €CNIU 3asgBUTENb OyJeT BO3BpAlIeH B 3Ty CTpaHy.
CrnenoBatenbHO, €CM COOOIIEHUS COCPEJOTOYEHBI Ha OOIIMX COIMAIbHO-DKOHOMHUYECKHUX WU
TYMaHUTapHbBIX ycloBUsX, To CyJ CKIOHEH NMpUAaBaTh UM MEHBIIMNA BeC, TaK KaK 3TH YCIOBUS
He 0053aTeNIbHO OKa3bIBAIOT BIUSHHUE HA BOIIPOC O PEaTbHOM OMAaCHOCTH TOTO, YTO KOHKPETHBIN
3asiBUTEIIb MOJBEPTHETCS KECTOKOMY OOpallleH!Io B 3HaUe€HUU cTaTh 3 (cM. geno «NA mpoTuB
Coenunennoro KoposneBctBay, IpoLUTUPOBAHHOE BhIIIE, § 122).

93. Takum oOpa3om, mo manHoMy neny Cyn 3akirodaeTr, uyTo, XOTs 00Ias CUTyarusi B
Hpake u, B yacTHOCTH, B barnmage nebe3omacHa u mpoOrieMaTHyHa, OHa camMa 1o cebe He
HACTOJIBKO Cephe3Ha, YTOObI BBI3BATh HapylleHue cTatbi 3 KoHBeHLIMU B cilydyae BO3BpallleHUs
3asBUTENSL B 3Ty crpany. l[loaromy Cya NOMKEH yCTaHOBUTH, SIBIISIETCA JIM JIMUHASL CUTyalUs
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3asgBHUTENS TaKOW, YTO ero Bo3BpamieHue B Mpak Oynmer maru Bpaspe3 co cratbedd 2 miam 3
Kouseniuu.

94. Tlo paccmatpuBaeMomy neiny Cya OTMEUYaET, UTO 3asBUTEINIb COCJIAJICS HA HECKOJIBKO
IPUYUH CBOMX OINAceHui ObITh BO3BpallleHHBIM B Mpak, a IMEHHO Ha CBOIO XPUCTUAHCKYIO BEpY,
cnyx0y B PecryOnukaHCKoW TBapIuu W WICHCTBO B MapTUU baac, 4TO TOJBEpPTHET €ro
OMACHOCTH OBbITh MPUTOBOPEHHBIM K CMEPTH WM YOUTBHIM IIMUTCKUMU OOEBUKaMH, a TaKke
PUCKY OBITh BTOPHYHO OCY>KJICHHBIM 332 yOUKCTBO CBOCH KCHBI.

95. Cyn mpu3HaeT, 4To, YYUThIBas 0CO00€ MOJOKEHHE, B KOTOPOM YacTO OKa3bIBAIOTCS
JMIIa, HITyIe yoexkuina, 4acto OpIBaeT HEOOXOAMMO HCTOIKOBBIBATH COMHEHHS B MX TIOJB3Y
€CJIM pedb 3aXOAUT 00 OIEHKE MPAaBAMBOCTH MX 3asBICHUN U JOKYMEHTOB, NMPEACTABICHHBIX B
noATBepkIeHne. Eciam ke, OAHaKo, MpeACTaBleHa HWH(POpMalus, KOTOpas JaeT BECKHE
OCHOBaHHUSI COMHEBAThCS B MPABIONOAOOMH JOBOJOB JIHIIA, HIIYIIET0 yOeXHIla, TO 3TO JHIIO0
JOJDKHO TIPEJOCTAaBUTh YIOBIETBOPUTEIBHOE OOBSICHEHUE TPEANOIaraéMbiX MPOTHBOPEUUN
(cM., B 4aCTHOCTH, TaKU€ aBTOPUTETHHIE MCTOUHUKH, Kak jaeno «KomnuHc u Aka3ubu MpoTUB
[MIBenun» (Collins and Akaziebie v. Sweden) (pemenue), Ne 23944/05, 8 mapra 2007 T., u neno
«Marroxuna u Mairoxun npotuB  [lIBerum» (Matsiukhina and Matsiukhin v. Sweden)
(pemenwne), Ne 31260/04, 21 wrons 2005 r.). B npuHnumne, 3asBUTENb NOJDKEH IMPEICTABUTH
JI0Ka3aTeNbCTBA, KOTOpPhlE MOTYT MOATBEPAUTHh HAJUM4KWe BECKUX OCHOBAaHHWI CUUTaTh, YTO B
cllydae peasin3allii Mephl, Ha KOTOPYIO OH KaJyeTCs, OH CTOJKHETCS C PeaJbHOW OIMaCHOCTHIO
MOJIBEPTHYTHCS OOpallleHuI0, TpoTUBOpedaiieMy cratbe 3 (cM. aeno «N. mpoTuB OUHISHIUI)
(N. v. Finland), Ne 38885/02, § 167, 26 wuronms 2005 r.). Ecnm Takue J0OKa3aTenbCTBa
IpEeJICTaBICHbI, TO UMEHHO [IpaBUTEIBCTBO JOMKHO pacceaTb COMHEHHUS OTHOCUTEIBHO HUX.

96. [lnst TOro, 9YTOOBI ONPEACTUTH, CYIIECTBYET JH OMACHOCThH >KECTOKOTO OOpalleHus,
Cya AomKeH U3yuuTh MpeicKa3yeMble MOCIEACTBHS OTIPaBKU 3asBuUTeNs B VMpak, mpuHuMas Bo
BHUMaHHE OOIIYI0 CHUTYalMIO B 3TOW CTpaHe M JMYHBIE OOCTOSITEIhCTBA 3asBUTENSA (CM. €TI0
«BunBapamxka u ap. npotuB Coenunennoro Koponesctsa» (Vilvarajah and Others v. the United
Kingdom), pemienue ot 30 okTs10ps 1991 r., cepust A, Ne215, § 108, B koHLIe).

97. Cyn cHauana pacCMOTPUT YTBEp)KIEHHUE 3asBUTENS O TOM, YTO OH IOJIBEPTHETCS
OIACHOCTH OBITh YOUTHIM H3-3a MPUHANICIKHOCTH K XPHUCTUAHCKON Bepe. B 3TOM oTHOIICHUU
Cyn 3amedaer, 4YTO B YJOCTOBEPEHHMSIX JIMYHOCTH rpaxkaaH Vpaka ykasbiBaercs
BepoHCIIOBe1anue Biaaenbla. CiegoBaTeNnbHO, JaKe €CI 3asgBUTENb HE OyAeT BBIPaXKaTh CBOU
penuruo3Hbie yOeKIIEHUS OTKPBITO, €ro PEeIUruo3Has MPUHAAJIC)KHOCTb, BEPOATHO, OyIeT
U3BECTHA JPYTUM, TIOCKOJIbKY €My B TIOBCEJHEBHOW IKU3HU TIPUICTCS MPEABIBIATH
yJOCTOBEpEHHUE JTUYHOCTH opraHam Biactu. Cyn yuyuThIBaeT Takxke, uto B Mpake umenu mecto
HECKOJIBKO TPOWCIISCTBUHN, HANPABICHHBIX MPOTUB XPHUCTHAH; B YaCTHOCTH, HE Jajiee KaK B
okTs10pe 2008 r. B pe3yapTaTe HanajaeHuil B . Mocyl IBeHaaaTh XpucTuaH norudio. Bmecre ¢
TE€M, XPHUCTHAHCKHE MpuXoabl B Vpake mNpoaomkaroT (QYHKIMOHUPOBATh, M W3 OOIIeH
umeronieiics nudopmanuu BuaHo, uto [IpaButenbctBo Mpaka ocyxknaer Bce HamaJeHUs Ha 3Ty
TPYNIy HACEJICHUS U TOCJIE OKTAOPHCKOTO WHIUACHTA MPHUHSIO COOTBETCTBYIOIINE MEpHI B
OTHOIICHUHU TOJHUIMH U BOOPYKEHHBIX CHJI C TEM, YTOOBI 00ecTieynuTh 0€30MacHOCTh XPUCTHAH.
Takum 00pa3oM, OYEBUIHO, YTO CAHKITMOHUPOBAHHOTO TOCYIaPCTBOM IIPECIICIOBAHUS XPUCTHAH
HET, U, IOCKOJIbKY BBILICYTIOMSHYTHIE HAMaJeHUsI OCYANIIN TaKXKe MCIaMCKUE TPYMIbl U1 HUKTO
HE B35 Ha ce0s OTBETCTBEHHOCTh 3a HHX, MPEACTaBISETCS, YTO OTHU HAmaJeHus Obun
COBEpUICHBI OT/AETbHBIMU JIUIIAMU, @ HE OPraHU30BaHHBIMU Ipynnamu. B 3Tux oO6cTosTenbcTBax
Cya HaxoIuT, 4TO 3asiBUTENh CMOT ObI OOPAaTUTHCS 3a 3alIUTON K UPAKCKUM BIIACTSM, €CIHU OBl
MOYYBCTBOBAJI YIPO3y, U BJIACTU OBLIM ObI TOTOBBI M CIOCOOHBI TTOMOYb eMy. CregoBaTeiabHo,
Cya cuuTaeT, 4TO OH HE CTOJKHYJCS OBl C peambHOW OMACHOCTHIO TMPECIIeIOBAHUN WIN
KECTOKOT0 o0pallleHus: o MPU3HAKY CBOEH PETMTHO3HON MPUHAIJICHKHOCTH.
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98. Jlamee, 3asBUTENb YTBEP)KIA€T, UYTO OH IIOJBEPrHETCS ONACHOCTH OBITh
MPUTOBOPEHHBIM K CMEPTH MPAKCKUM CYA0M, TaK Kak OH cioy>kui B PecnyOmiukaHckoil rBapauu
u 0611 wieHoMm naptun baac.

99. Xots Cyn He CTaBUT MOJI COMHEHHUE TO, YTO 3asBUTENb CIyXul B Pecrybnukanckoin
IBapAvM U y4acCTBOBAJ B MPAHO-UPAKCKOW BOWHE U B IIepBOM BOiHE B llepcuackom 3anuse, OH
OTMEYAET, YTO 3asBHUTEh B X0/€ cobeceoBaHM B paMKax Mmpoueaypsl yoexuma B 1993-1994
IT. HEU3MEHHO yTBEPKJaj, YTO OH HUKOT/Ia HE Y4aCcTBOBaJ B OOEBBIX JEUCTBUSX M HUKOTO HE
yOuBal, MOCKOJbKY €ro 3agadyd COCTOSUIM B OCHOBHOM B o0OecreueHUM (PYHKIIMOHUPOBAHUS
TpaHCIIOPTa U CIIykO MOAJNEPKKH Ul nepeaHero kpas. OH 3asBIsUT TakXe, YTO HHUKOI/A HE
MMeJI HUKAKOrO BJIMSHUS JUYHO W JIMIIb MCIOJHSI MPUKa3bl HAYaJIbCTBA M JI€3€PTUPOBAT U3
apMuH, Korga B 1992 r. monyunn npukas HamajaTh Ha MKAUTOB. CyJl OTMEYAET, UTO 3asiBUTEID,
10 CYTH, MOJATBEPKAAET 3TH CBEJACHUs, 3asBIsAsA, yTO B 1988 r. ero moBbICWIM B 3BAHHUH JI0
oduriepa, a 3aTeM OH padoTal B CIIyk0e MaTepralbHO-TeXHIHUECKOTo obecnedeHus. bonee Toro,
3asiBUTENIb HUKOTJa HE YTBEpXKJaj, YTO €ro pa3bICKUBAIOT UPAKCKHE BIIACTH 32 KaKOe-THOO
pecTyIUIeHne; HaoOOpOT, OH HEM3MEHHO 3asBJISUI, YTO IMOKHHYJI CTpaHy, MOJYYHB IPHKa3
coBepuIaTh JesSHUs, MPOTUBOPEYAle MEKIyHapoJHOMY TpaBy. Mcxonas u3 3Toi nHpopManuu
U OTMedas, 4YTO psii OBIBIIMX BOCHHOCIYXAIUX PecrmyOnuKaHCKOW TBapIuu IMOCTYMWI Ha
ciyk0y B HOBYIO UpaKCcKyto apmuto, CyJl He HaXOIUT HUKAKUX MPU3HAKOB TOTO, UTO 3asIBUTEIb
CTOJIKHETCSI C pUCKOM OBITh OOBMHEHHBIM MPAKCKUMHU CyaaMu, He ToBops yxxe o BTU/BYTH, B
COBEpUICHUH KaKOro-T1M00 MPEecTYIJICHUs] B CBS3U CO cly:k00if B PecnmyOmnunkaHckoil rBapauu.
CrnenoBatenbHO, peaibHON OMACHOCTH TOT0, YTO €r0 IPUTOBOPST K CMEPTH, HET.

100. Yro kacaetcs wieHcTBa 3asBuTens B naptuu baac, To Cyn ormedaer, 4yTo, Mo €ro
YTBEPKACHHUSIM, OH OBLIT «IEPEIOBBIM CTOPOHHHUKOM», & HE IOJIHBIM YJICHOM IMapTHH, OJHAKO
eMy ObLIO BBIIAHO yaocToBepeHue «apyra Caanamay, qaBaBliee eMy IIPaBO Ha ONpeelicHHbIE
npuBuierud. B cBoux nosicneHusix, AaHHbIx [IpaBurensctBy B 2005 r., 3a4BUTENb YTBEPXKIa,
YTO 3aHMMal BHUJHOE TMOJIOKeHHWe B mapTuu baac, ObLT XOpOIIO H3BECTEH U MHOTHE €ro
HeHaBuzenu. Jlanee, B cBoeM 3asBieHuu nepen Cyaom 13 centsiops 2006 r. oH ykasal, 4To
ABIISUICA «IEPEIOBBIM CTOPOHHUKOM», YTO O3HAYAET, YTO OH 3aHMMaJl BBICOKOE IOJIOKEHHE B
napTuiiHoi uepapxuu. 3aech Cyq 0OTMEYAeT, YTO UMEETCSI OTHOCUTEIBHO Mo MHPOPMAIUU O
cTpykType maptum baac (cM. Bbime §57), ogHaKo, Kak IMPEACTABISETCS, C OJAHOW CTOPOHBI,
«TEepPe/IOBOM CTOPOHHUK» HE SBJISICTCS MOJIHBIM YJICHOM MApTUU U CTOUT JIOBOJIBHO HU3KO B
yepapxuu, TOr/1a KaKk ¢ Apyroid CTOPOHBI, BIAJIEIbLEM YIOCTOBEpeHHs «apyra CanjiaMma» MOIJIo
OBITh JIMIIO, WMEBIIEC MHUHUMYM JECATWICTHUW mapTuiiHblii crax. CrnemoBartenbHo, Cyn
HAXOAMT, YTO, UCXOJS U3 MPEACTABICHHOW eMy MH(pOpMAIMU U JT0KA3aTeIbCTB, HEBO3ZMOXKHO
YCTaHOBUTb, SIBJISICTCA JIU 3asBUTEIb MOJHBIM 4jieHOM naptuu baac wiu HeT, a eciu sBiseTcs, TO
KAKOTO TOYHO YPOBHSI OH JocTUI B HeH. IIpu 3TOM, yuuThIBas, 4ToO 3asBUTEIb HEU3MEHHO
yTBEpPKAall, YTO HUKOrja He Berpevancs ¢ CagnamMom XycCeiHOM M HE y4acTBOBaJl HU B KaKo
MOJINTUYECKOW JESATENbHOCTH, M IPUHMMAs BO BHUMAHHUE €ro YTBEPKICHUE O TOM, 4TO
BBIIICYIIOMSHYTbIE ~ OCOOBIE  yJIOCTOBEpEHHsI  IOJIydaldd  OOJBIIMHCTBO  O(HIIEPOB
PecniyGnmkanckoi rBapAuu U HEKOTOpbIe oduIepsl perynspHoi apmun, Cya cuuTaeT BecbMma
MaJIOBEPOSTHBIM, YTO OH MPHUHAJICKAT K BBICIIMM yPOBHSM Hepapxuu nmaptuu baac. B nro6om
ciydyae Cyq 3amedaeT, yTo 3aKOH 00 OTBETCTBEHHOCTH M MPABOCYAMHU OTKPHUI OOJBIIMHCTBY
OBIBIIIUX YJICHOB MapTUU baac BO3MOXHOCTH X0OJIaTaliCTBOBATh O BOCCTAHOBIIEHUU B JIOJDKHOCTHU
Ha TocyJapcTBeHHOW ciyx0Oe. Kpome Toro, 3akoHOM OBLI BBEIECH DOJIEMEHT JIMYHOU
OTBETCTBEHHOCTH, YeM OblIa YCTpaHEHa UJes O «KOJUICKTUBHON BWHE» BCEX WICHOB MapTUU
baac. Cyn 3ameuaer paiee, yTo Mpakckuii mapiameHT B ¢eBpane 2008 r. mpuHsia 3akoH 00
amHuctuu (cM. Bbime § 61), B pesynabTaTe KOTOPOro 10 HacTosmero Bpemenu B Hpaxe
ocBoOOXkAeHO OoJyiee 120 ThIC. 3alepKaHHBIX. YUHUTHIBAS BBHIIICU3IOKEHHOES M MPUHUMAST BO
BHUMaHue BeIBOJ Cy/la 0 TOM, UTO 3asBUTENh HE MOJBEPraeTCs OMACHOCTH ObITh OOBUHEHHBIM
UPAKCKUMHU CyJaMud B KakoM-1uOo mpectymieHud, CyJa cudTaeT, YTO 3asBUTENIb HE
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CTAJIKMBAETCSI C PEAJbHOM ONAaCHOCTBbIO CTaTh JKEPTBOM IpecieOBaHUN, HE TOBOPS yXKE O
BBIHECEHUHU B €r0 OTHOIICHUU CMEPTHOTO MPUTOBOPA, 32 YWICHCTBO B mapTuu baac.

101. 3asBuTenb yTBEp)KIAaJl TAaKXKe, YTO OH CTOJKHETCS C ONACHOCTBIO IOJABEPrHYTHCS
BHECY/1e0HOM Ka3HU OT PyK IIMUTCKUX OOEBUKOB MO MpUYUHE ero ciyk0bl B Pecrybnukanckoi
rBapaun. B cBoem 3asBnennn nepen; Cynom 13 cenrsops 2006 r. OH OTMETHJI, YTO TPYIIIIEI
HIMUTCKUX OOEBUKOB CTapaloOTCs HAWTU M yOUTh BceX oO(uIlepoB, BOEBABIIMX HAa CTOPOHE
Cannama XycceliHa B BoiHe npotuB Mpana winu nporus mmutoB B rokHOM Hpaxe B 1991 r.
Bbonee Ttoro, B cBoem mnoscHenun Cyay OH no0aBui, 4TO, XOTS OH pabotan B cdepe
MaTepHaIbHO-TEXHMUECKOTr0 O0EeCTeueHHss, OH JOJDKeH ObUI TIHCaTh JOKIAgsl O JHepax
INIMUTCKUX TTOBCTAHIIEB, HA OCHOBAaHUH KOTOPBIX ABYX M3 HUX Ka3HUIIU.

102. Yrto kacaercs 3Toit xkanoOsl, To CyJ cHauana eme pa3 MOoJAYepKHYJ, YTO, B CHITY
a0COIOTHOTO XapakTepa rapaHTUPYeMOro mpaBa, cTaTbsd 3 KoHBEHIIMH MOXET MpPUMEHSTHCS
TaM, IJI€ ONAaCHOCTb UCXOAMT OT JIML[ WM TPYII JIUL, HE SBIAIOIIUXCS TOCYAapCTBEHHBIMU
ciyxamuMu. BMmecte ¢ Tem, T0JKHO OBITh JI0Ka3aHO, YTO Takash OMACHOCTh peajibHa M BJIACTH
NPUHUMAIOIIETO TOCYJapCcTBA HE CIIOCOOHBI YCTPaHUTh OTY ONACHOCTb, IPEIOCTABUB
COOTBETCTBYIOITYIO 3amuTy (neno «H.L.R. mporus @paniuny, npouuTupoBaHHOE BhIlIe, § 40).
Cya npu3Haer, 4TO HEKOTOpbIE TPYIIIbI IMIUUTCKUX OOEBUKOB, B YACTHOCTH, «Apmust Maxan»,
CTPEMUIIUCh OTOMCTUTH 32 MPOTHUBOIPABHBIE JEHCTBHUS B OTHOLIEHUH LIIUUTCKOTO HACEICHHUS, a
UPAKCKHE BJIACTH HE CIOCOOHBI ATO MPENOTBpaTHTh. Bmecte ¢ TeM, Ooinee roga Hazan « ApMus
Maxnn» 00bsIBIIIa TPEKpalliEeHUE OTHS, KOTOPOE ceifuac AeMCTBYEeT B TEUEHUE HEOIPEIEeICHHOTO
nepuoJia BpeMEHH, H, KaK CJIEJCTBHE, YPOBEHb MEKKOH()ECCHOHAIBHOTO HACHIIUS 3HAYUTEIHHO
CHU3UJICS.

103. B orHomeHuu 3asButens Cya CUMTaeT, YTO CaMO€ IOCJIEIHEE JOIOJIHEHUE K €ro
YTBEPKACHUSIM, O COCTABJIIEHWU JOKJIQJ0B O JHJAEpax IIMUTCKUX TOBCTAHIEB, HE OYEHb
NpaBIMBO, TaK KaK OH HUKOTJa HE YIIOMHHAI 00 3TOM IIBEJCKUM BJIACTSAM WX CyJaM, a yKa3all
3TO TOJBKO B mocneaneM 3asBienuu Cyny. B mo6om ciayyae, Cyn oTMedaeT, 4To 3asgBUTENb BCe
BpeMs yTBepxkaai, B ToM umcie nepex Cyaom, uro ¢ 1988 r. u 10 moMeHTa Bbie3aa u3 Mpaka on
CIyXHJI B TpPAaHCHOPTHOM TMOJpa3JelieHuy, 3aHUMaBIIEMCS MaTepUaIbHO-TEXHUYECKUM
o0ecrieyeHreM, 1 1e3epTUPOBAT U3 apMUH, IOTOMY YTO HE XOTEJ Y4acTBOBATh B HANAJACHUAX HA
mmuToB B Anb-AxBape. g Cyna 3T0 03Ha4yaeT cCKopee, YTO 3asBUTENb JIMYHO HE COBepIIall
HUKaKHX HACWJIbCTBEHHBIX WJIM IIPECTYIHBIX JAE€IHUN IPOTUB IIMUTCKOIO HACEJIEHUS, 32 KOTOPbIE
IIUUTHI CTPEMIIIUCH ObI 0TOMCTUTE. CaM 1o cebe ¢akT ciryx0bl B PecryOnukanckoi rBapauu —
HEJ0CTAaTOYHOE J0Ka3aTeJbCTBO TOTO, 4YTO OH CTOJKHETCS C PEabHOM ONAacHOCTBIO
MOJIBEPTHYTHCS IMPECIICOBAHUSIM WIM HANaJCHUSM CO CTOPOHBI HIMUTCKUX OOEBUKOB. ODTO
0COOEHHO BEpHO C YUETOM OOBSIBICHHOTO «ApMueil Maxan» npekparieHust orHs ¥ Toro (akra,
4yTO 3asBUTENb yexan u3 Mpaka Oonee 15 et Hazajg u He 3aHMMall BUAHOTO TOJIOKEHUS B
Pecny6uinkanckoii reapauu wim naptun baac.

104. Hakowner, 3assBUTENb BBIPA3WII OMACEHUsI OBITh BTOPUYHO OCYXKJICHHBIM B Mpake 3a
yOuiictBo cBoeil xeHbl. Cya, OJHAKO, emle pa3 MOJYEPKUBACT, YTO ITO MPECTYIUICHHUE HUMEIO
mecto B llIBenuu, uto 3asBUTENb ObUT MpeaaH cyny U ocyxiaeH B llIBenuu u 4yTo OH OTOBLI
Haka3zaHue B [lIBenuu. Cy oTMeHaeT Takke, 4To, HEB3UPasi HA HEKOTOPYIO HEOIIPEIEIEHHOCTh B
OTHOIIIEHUM HBIHEHIHETO cTaTyca 3asBUTENsA, YTOJIOBHBIM kojaekc Mpaka 1969 r. 3ampemiaer
NOBTOPHOE cilylaHue zena B Mpake nuna, oCyKIeHHOIO OKOHYATEIbHBIM PEIIEHUEM B IpYyroi
ctpade (cM. Bbime §31). B mobom cimydae Cyn cyWTaeT, 4TO 3asABUTEIb HE TPEICTaBHII
JIOCTaTOYHBIX JO0Ka3aTeIbCTB B OTHOUIEHWM IPEAINOIAraéMoi BO3MOXHOCTHM IOBTOPHOI'O
ciymaHus ero nena B Mpake, mo3ToMy maHHas jkajioba He 000CHOBaHa.

105. VwuutsiBasg Bce wu3noxeHHOe Bhle, Cya NpUXOAUT K BBIBOLY O TOM, 4YTO
CYILLIECTBEHHBIX OCHOBAHUHN CUUTATh, YTO B CiIydae JAenoprauuu B Mpak 3asBUTEIh CTOJIKHETCS C
pearbHON OMACHOCTHIO OBITh YOWUTBHIM WIJIM TOABEPTHYTHCS OOpAIEHHIO, MPOTHUBOpEUAIIEMY
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crathe 2 unu 3 KonBeHiuu, B JaHHOM Jelie HEe mpeactaBiieHo. COOTBETCTBEHHO, HCTIOTHEHUE
npHKas3a o JEHOPTAIMK 3asiBUTENIS He PUBENo Obl K HapylIeHHIo cTatbu 2 unu 3 KonBeHuu.

II. TPABWJIO 39 PEIJTAMEHTA CY/JA

106. Cyn HaroMuHaeT, 4TO B COOTBETCTBUU C M. 2 ctarbil 44 KoHBEHIMM HacTOsIIEE
MTOCTAHOBJICHHE CTAHOBUTCS OKOHYATEIBHBIM, €CIH: () CTOPOHBI 3asABJSIOT, YTO OHH OyAyT
poCcuTh 0 Tepenade Aena B bompmryro [Tamaty; wim (b) MO0 MCTEUEHUM TPEX MECSIICB C JTAThI
BBIHECEHHUS TOCTAHOBIICHHUS HE MOCTYNWJIO oOpalieHus o nepeaade aena B bonpmyto Ilamary;
w (c) Komnerust bonbioi IlanaTel oTKIIOHSET 0OpalieHue o nepenade Jena CorlacHO CTaThbe
43 KouBeHIIHNH.

107. Cyn cuutaer, uro ykaszaHus, naHHbie [IpaButenscTBY coriacHo IIpaBumy 39
Pernamenta Cyma (cMm. § 4 Bbllie), JOKHBI OCTaBaThCSA B CHJIC JIO TE€X IMOp, MOKAa HACTOSIIIEE
MOCTAaHOBJICHHE HE CTaHET OKOHYaTeNbHBIM Wi moka Kosmterus bonbmoi [Tamater Cyna ne
npuMeT oOpalieHre OJHOM WM 00euX CTOPOH O mepenaye aena B bombmyto [lamaty cormacHo
cratbe 43 KonBeniuu.

B CMJIY BBIIHEN3JIOXXEHHOTI'O CVY [I:

1. Ilocmanoeisem IATHIO TOJIOCAMH IOPOTHUB JABYX, YTO HCIIOJIHCHHUC IIpHUKa3a O ACIOPTAllUU B
OTHOIIICHUH 3asBUTEIIS HE MTOBJICUYET 32 COOOMU HapyHICHUC crareii 2 u 3 KOHBCHI_II/II/I.

2. Ilpunumaem pewenue eme pa3 ykasatb IIpaBurensctBy cornacHo IlpaBuiny 39 Pernamenra
CyJia Ha TO, 4YTO B MHTEpecax CTOPOH U HaJJIEKAIEro MPOBEJeHUs CyAeOHOro pa3oupareabCcTBa
JKEIATeIbHO HE JCNOPTUPOBATh 3asABUTENSA, IIOKAa HACTOALICE IIOCTAHOBJICHUE HE CTAHET
OKOHYATEJIbHBIM WJIM MOKa HE MOCTYIAT JAJIbHENIINE PACIIOPSIKEHHUSL.

CoBepilieHO Ha AHTIUHCKOM SI3bIKE M JIOBEACHO /0 CBEACHHUS B MUCbMEHHOM Buiae 20
saBapst 2009 . B coorBercTBuH ¢ 1. 2 1 3 [IpaBuna 77 Pernmamenta Cyna.

Cantesiro KBecama Xocen Kacagesamin
Cekpertapb [Ipeacenarens

B cootBerctBun ¢ 1. 2 crateu 45 Konsenuuu u 1. 2 Ilpasuna 74 Pernmamenta Cyna,
HACTOSIILIEMY ITOCTAHOBJICHHIO IIPWIOKEHO ocoboe MHeHue cyapu llaysp, k KoTOpomy
IIPUCOEAVHMIICS CYIbsl 3ylaH4YHY.

X.K.
CK.
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OCOBOE MHEHMUE CY b1 MTAYDP, K KOTOPOMY TTPUCOEJIMHIIICS
CVYJIbS 3VIIAHUMY

Iockonbky 3awuma om oOpawjerus, 3anpeujeHHo20 cmamoell 3, HOCum abCcoaOmHbllL
xapaxmep, mo Mo NOJOdCeHUe Hanazaem 00aA3amenbCmseo He (...) GblCblIams IUYO, KOMOpoe 8
npuHUMaloweti. Cmpane CMOJKHYIOCL Obl C PeanlbHOU ONACHOCMbIO NOO0BEPSHYMbCSA MAKOMY
obpawenuro. Kax Cyo He0OHOKpamuo 3aA61A1, OMCMYNIeHUue Om 3Mo20 Npasuld He
oonyckaemcs. (Heno « Caaou npomus Umanuuy [BI1], Ne 37201/06, § 138, ECIIY, 2008-...)

51 He paznensio yBepeHHOCTH OOJBIIMHCTBA B TOM, YTO MPHUHYAUTEIHLHOE BO3BpAIICHHE
3asBuTeNs B Mpake He 3aTpoHET 00s3aTeNbCTBA TOCYJAapCTBA-OTBETUMKA MO CTaThe 2 WIH 3
KonBenumu. Tak  kak  [EHHOCTH,  SBIAIOIIMECS  MPEAMETOM  CIOpa,  SBISIOTCSA
(yHIaMEHTAIbHBIMU, @ pacCMaTpUBAaEeMbIe IpaBa — aOCOMIOTHBIMHU, TO OLEHKA CYIIECTBOBAHUS
OMACHOCTH JOJDKHA OBITh «TiIaTtenabHou» (neno «Yaxan nporuB CoenunenHoro Koponesctay
(Chahal v. the United Kingdom), 15 nHosi6pst 1996 r., § 96, Coéopnuxu nocmawnoseienutl u
pewenuti, 1996-V). Onpenenssi, CyIIECTBYET JIM OMACHOCTh )KECTOKOTO 0OpaIieHus B KOHTEKCTE
peiaraeMoro npukasa o genoprauuu, « Cyo 0ondicen u3yuums npocHo3upyemvle nocieocmeus
OMNpPasKu 3aA6umens 6 NPUHUMAIOWYI0 CIMPAHY, NPUHUMAS 60 GHUMAHUE OOWYI0 CUMyayuro 8
Hell U e20 IudHble 06Cmosmenlbcmaay.!

Obwas cumyayus 6 Hpake

Me:xyHapoaHble CHIIbI IPUCYTCTBYIOT B Mpake ¢ Toro MmoMmeHTa, kak B Mapte 2003 r.
noa pykoBojsictBoM CIIIA ObITIO OCYIECTBIEHO BOSHHOE BTOpPIKEHHE B 3Ty cTpany. Ceitvac,
KOTJa MPOIUIO MOYTH HIECTh JIET, HECKOJIBKO IPYNIIMPOBOK OOCBUKOB CPAXKAIOTCS MPOTHB 3TUX
MEXIYHAPOAHBIX CWJI M APYr C JAPYyroM. B HOBBIX OTYeTax HE3aBUCHUMBIX IPABO3ALIUTHBIX
OpraHoB JaeTcsi 0OCTOSATEIbHAS KapTHHA PEallbHOCTH XU3HU B Mpake, U OHA HE OOHa/Ie)KUBACT.
[To 3akmouennio YBKB OOH, mocnennue coOwitusi B barmgage u neHtpanbHOM yactu Mpaka
MOKA3bIBAIOT, YTO CUTYaIMsi «OCTACTCS KpallHe HeCTaOWIIbHOW». «YPOBEHb DPEUTHO3HOTO W
MEXKOH(PECCHOHAIBHOTO HACWIMS TO-TIPEKHEMY BBICOK», a IEJICHANpaBICHHOE HACHIINE,
TEPPOPUCTUYECKHUE aKThl, COBEpIIAEMbIE CMEPTHHUKAMH, MOXUIICHHUS JIOJIEH M BHECYy/eOHbIe

! Teno «Caamu npotus Urtamuny», § 130.

2 Cm. YBKB OOH, «Ctpaterus B oTHOIIeHHH cuTyanun B Mpake» (mepecmotpennast, 1 susapst 2007 r.); YBKB
OOH, «/loronuenue k PykoBomsiimm npunuunam Y BKB OOH no onenke motpeGHOCTEH B MEXK/TyHApOIHOM
3amuTe JIML, NInynmx yoexuina, u3 Mpaka» (YBKB OOH, XXenesa, nexadps 2007 r.); «MexxyHapoaHas
aMHHCTHUSY, «COCTOSTHIE COOIOICHHS TIPaB YeJoBeka B Mupe», nokian 3a 2008 r.; «Xproman Paiitc Yorwy,
«KauecTBo mpaBoCyIMs: HEMOCTATKH [IEHTPAIEHOTO YTOJIOBHOTO cyna Mpaxkay, nekadps 2008 T.

3 VBKB OOH, «/lomonuenue k Pykoomsum npuanumam Y BKB OOH 1o onenke morpeGHOCTE#H B
MEXXIyHapOIHOI 3aIuTe NI, HITymux yoexwma, u3z Mpaka» (YBKB OOH, Xenesa, nexadps 2007 r.), cTp. 10.
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Ka3HU CTald «OOBIYHBIM sIBJIEHHEM».* PeallbHOCTBIO OCTAIOTCS IOJMTHYECKHE YOHMICTBa,
HNOXMILEHUS JII0AeH, yOuiicTBa )KypPHAIMCTOB, WICHOB PEIUTUO3HBIX U STHUYECKUX MEHBIIUHCTB,
JIAT, HE CYUTAIOUINXCS COOIOMAIOIINMHI «HUCIAMCKHE» HOPMBI, M ObIBIINX OaacucToB.’ Hukakoit
0030p HE MOXKET aJIeKBaTHO IepeJaTh CTENeHb OECHOPSAAKOB, ONMCAHHBIX B OIMYOJIMKOBAaHHBIX
MaTepuaax, U Ha JIaHHbII MOMEHT Oe3omacHbIX ycioBui B Mpake um OIu3KO HET. 3asiBUTEIb
poouncs B bacpe, oaHako mnpoxuBan B barmane. BeposTHOCTh oOpaiieHus ¢ HUM,
NPOTHBOPEYAIIETO CTaThU 2 WM 3, B CIy4ae ero ACTOpTAIMH J0JDKHA OBITh OLIEHEHA C YyYeTOM
PEaTBbHOCTH CYLIECTBYIOLIEH CUTYalUH.

[IpoBoast omeHKY, OONBIIMHCTBO OTMEYAeT, YTO CUTyalus oOOIIero HacWIIHs,
CyUIeCTBYIOIIasi B CTpaHEe Ha3HA4YeHHs, cama 1o cebe B cCilydyae JEemopTalud He BieYeT
HapymeHus ctatbi 2 win 3 Konenruu (cM. 1. 90 mocTaHOBJICHUS ), U IIUTUPYET MPU ITOM JEJI0
«H.L.R. npotuB ®panuumn» (mocranosneHue ot 29 ampens 1997, § 41, Coopruxu 1997-111) kak
ABTOPUTETHBIA HWCTOYHUK JJI Takoro mpemioxkeHus. B Beimeynomsaytom pene Cyn
paccmaTpuBan Bompoc o BbIChUIKE u3 Dpanmuu B KomxymOuio 3asBuTeNs, MPUYACTHOTO K
ToproBiie HapkoTukamu. Otmedas, uto «atmocepa» B KomymOum Ha TO Bpems Obuia
«HanpspkeHHON» (Tam ke, § 42), Cya npusHall, YTO HUYTO HE YKa3bIBaeT HA TO, YTO 3aBUTEIIO
OyZIeT mpeaocTaBiieHa OpraHaMy BJIACTH COOTBETCTBYIOIIAs 3amuTa (Tam xe, § 32). Curyarus B
Hpake cerogHs Ha TOPSAIOK Cepbe3HEE TOW «HAMPSHKEHHOW aTrMocdepbl», KoTopas
cymectBoBasia B KonymOum B 1997 r. Henw3st cumrarp, uro Cyn mo aeny H.L.R. caeman
pEelINTENbHOE 3asBJIEHUE, KOTOpPOE, B MPUHIMUIE, KAacaeTcsi BCEX CTpaH, [IE CYLIECTBYET
«cutyanus obmero Hacuiaus». HeoOXonuMo THIATENBFHO YYUTHIBATh XapaKTep, CEPhe3HOCTh U
MacIITad HACWIIHS, BCECTOPOHHE OICHHWBAS KXKIBIA CIydaill MO CYIIECTBY B WHIMBUAYATHHOM
HOpsIKE.

BonpmuHCTBO mpu3HaEeT, 4To B Mpake CyIIeCcTBYeT «npobiemMamuyras Cumyayus ¢
bezonacnocmoioy. OHO OTMEYAET, OJTHAKO, YTO 3a MOCIEAHHUHA TOJI MOJIOKECHHUE YITYUIIUIOCh, YTO
MOATBEP)KIAETCSA, B YACTHOCTH, TEM, UYTO «HEKOMOpbvle UpaKyvbl 00OPOBOIbHO HAYUHAIOM
sozepawamscsi domouy (§ 91 of the judgment). BoiabmIMHCTBO UUTUPYET 3asiBICHUE
rocy1apcTBa-0oTBETYMKAa O TOM, 4YTO 3a mepBbie yeTbipe mecsamna 2008 r. momoi u3 llIBennn
n00poBOJbHO BO3BpaTHiIUCh mouTH 300 wmpakumeB. Ha Mol B3risn, CymiecTByeT orpomHast
pasHHIa MeXay 100poBOIbHBIM perieHueM 300 mroel 0 IPUHATHN Ha ce0sl PUCKOB, CBSI3aHHBIX
C BO3BpallcHUEM B MX HCTEP3aHHYIO BOWHOW CTpaHy, M MNPUHYAUTEIbHBIM BO3BpalCHUEM
(rocymapcTBoM-cTopoHOH KOHBEHIIMM) ySI3BUMBIX JIMII B TaKyl) HECTAOWIBHYIO 30HY
KOH(]MKTa. BBUAY 00BEKTHBHOMN CHUTyallMd BOOPYKEHHOTO KOH(uKTa U Hacuiaus Y BKb OOH
MPOJIOJDKAET BBICTYIIATh 3a «IPH3HAHWE TMOTPEOHOCTEH MpPaKIIeB, HaXOMSAIIUXCS 3a TIpeaeaaMu
CBOEH CTpaHbl, B MEXKJAYHApOJHOM 3alUTE MW 32 [OPUOCTAHOBKY MPUHYJIUTEIBLHOTO
BO3BpaleHus»®. «MOXHO @peanojararb, 4YTO TakKWE JIMIA MMEKT IOTPEOHOCTH B
MeKIyHapoaHoi 3amuTe», 1 YBKB OOH cunraer ux «0exeHIaMu 110 IPUHIUILY prima faciey.’
Breipaxass HagexIy, 4TO MPAKIbl CMOTYT BO3BPATHUTHCS JIOMOM 0€30MMacHO, KaK TOJBKO OYyIyT
CO3/IaHbI HEOOXOMMBIE YCIOBHS cTa0mIbHOCTH U Oe3omacHocTH, Y BKB OOH, Tem He MeHee, He
nanee kak B ceHTs0pe 2008 r. moATBEpAMIIO, YTO «ITH YCJIOBHS €Ile He CO3daHbl» (cM. § 69
noctaHoByieHus). (Boiaeneno MHOI)

IIpenmnonaraercs, koHEUHO, 4TO BbickasbiBaHUd YBKB OOH u npyrux mexyHapoaHbIX
HIIO, paGotarorux B 00JacTH TMpaB YENOBEKa, HE OTPAHUYMBAIOTCS KOHKPETHO CCHUIKOM Ha

4 Tam e, ctp. 6.

> Tam xe.

¢ VBKB OOH, «Ctparerus B oTHOImEHNH cuTyaiun B Mpake» (mepecmoTpennas, 1 susaps 2007 1.), ctp. 3, § 11.
7 Tam xe, § 12.
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EBpormelickyto KOHBEHIIMIO O IIpaBax YeJIOBEKa W Ha BBICOKUHA MOpOr JEHCTBUS CTaThbu 3,
BbIpaboTaHHblii B cyneOHoi mnpaktuke Cyna. Tem ne menee, Cyn vacto (M CHpaBeIJIHBO)
IpUJIaeT 3HaYCHHUE 3aMEYaHUsIM U BbIBOJIaM TaKUX OpPraHU3alMi, IPOBOS COOCTBEHHYIO OLEHKY
OIACHOCTH, KOTOPOW MOJIBEpraercs 3asBUTEIb B CIydyae HMCIOJHEHUS MpHUKa3a O ACTMOPTAlUU.
(cm. menma «Jlxabapu ipotus Typuwwy (Jabari v. Turkey), Ne 40035/98, § 41, ECITY, 2000-VIII;
«Caupn npotuB Hunepmaunos» (Said v. the Netherlands), Ne 2345/02, § 54, ECITY, 2005-VI;
«Caanu npotus Uranum», cM. Beilte, § 131; u «NA nporus Coeaunennoro Koponesctea» (NA
v. the United Kingdom), Ne 25904/07, § 124, 17 utons 2008 r.) CiaenoBaTenbHO, 00bEKTUBHBIM
COOOILEHUSIM HE3aBUCHUMBIX IIPABO3AILUTHBIX OPraHOB JOJDKEH MNpUAaBaThCs IOJDKHBIA BeC,
npuyeM I[P PACCMOTPEHHHM HMX B COBOKYIHOCTH C JAPYrUMHU (pakTopamMu KacaTeiabHO
IpeojiaraéMol OMACHOCTH OHMU MO2ym WMETh pellalllee 3HAUYEHUE B ONpPEICIICHUU
MPEeUMYIIECTBA OJIHUX JOKa3aTeNlbCTB mepen ApyruMu. CTOJNKHYBIIUCH C MPOTHBOPEUUBBIMU
YTBEP)KICHUSIMA MTPOTHBOIOJIOKHBIX CTOPOH W YYUTHIBAS HEOOXOIUMOCTH TPOBEICHHUS
TIIATETTFHON OIIEHKH, 5 IPUIEPKUBAIOCh TOTO MHEHHSI, YTO CIeAyeT NpuaaTh 3HAUUTEIbHBINA BeC
O00BEKTHBHBIM COOOLICHNUSM HE3aBHCHUMBIX MPABO3AIIMTHBIX OPraHU3alUil KacaTelbHO TEKyIIeH
cutyauuu B Mpake, 0coOOEHHO Tam, TJle 3T COOOIIEHHS KOHKPETHO KacaloTCs OCHOBaHHWM AJis
CYUIECTBOBaHMS IPENINOaraeMoi peaJbHON OMAaCHOCTH J>KECTOKOTO OOpallieHusi, KOTOpHIe
npuBosTcs B aene Cyny.

Jluunwvle obcmosmenvcmea 3a56umels

Ha ¢done oOmieit curyanun B Upake Cya npu NpoBeleHUU OICHKH MpPEAnojiaraeéMbIX
PHUCKOB 00s13aH Y4ecTh JMYHBIE OOCTOSATENBCTBA JIULA, KOTOPOE MpEAaracTcs IenOopTUPOBATh.
3asiBUTENIb, HECOMHEHHO, SIBISIETCS YSA3BUMBIM JIMIIOM, KOTOPOE COJEPKAIOCh MOJ CTpaxe u
IPOXOJWIIO JICUEHUE B TCUXHATPUUECKOM JIeYeOHOM 3aBEIEHUH T'OCYJapCTBA-OTBETUMKA H3-32
MPOTUBO3aKOHHOTO YOHMIICTBa COOCTBEHHOW >KEHBI, COBEPIIEHHOTO B COCTOSHUM addekra u
«MAACEN020 NCUXUYECKO20 PACCMPOUCMEay. ITa ySI3BUMOCTh — (DaKTOp, KOTOPBIH HEOOXOIMMO
y4ecTh IPU MPUHITUU PEILICHUSI.

Kpome Toro, He06X0IMMO NPUHSITH BO BHUMAaHUE 0COObIE 0OCTOATENbCTBA, KOTOPHIE, 10
YTBEP)KJICHHUIO 3asBHUTENs, B ciydyae Jaemnopranuu B Mpak monaseprii Obl €ro peanbHOM
ONAaCHOCTH OBbITh YOWUTBHIM, IHOJABEPrHYThCS IBITKAM MM JKECTOKOMY oOpalieHuto. OTo, B
YaCTHOCTH, €r0 BOCHHAs ciyx0a B JTODKHOCTH oduiepa (Maiiopa) PecryOnnkanckoil reapaum,
COOTBETCTBYIOIIMI MHTEpPEC K HEMY CO CTOPOHBI IPYII HIMUTCKUX OOEBHKOB, KOTOpBIE, KaK
yTBEp)KIaeTcs, COOOIAI0T O MECTOHAX0XK/ICHHH TaKUX OBIBIIMX O(PHUIIEPOB U KA3HSAT UX, a TAKXKe
€ro NPUHAIEKHOCTh K PEIMTHO3HOMY MEHBIIMHCTBY — XpHcTHaHaM. OH yTBEpXKIaeT TaKke,
YTO ONACHOCTH OBITh YOUTBIM WM TOABEPTHYTHCS IKECTOKOMY OOpAIlCHHIO YCYTyOIseTcs
BO3MO>KHOCTBIO ITOBTOPHOTO PacCMOTPEHMsI e€ro nena B Mpake BCleACTBHE €r0 OCYKIEHUS B
[IBeryu 3a yOUHCTBO JKEHBI.

OL}eHKa onacHocmu 8ciedcmaue pa6ombl Ha npeofcmtﬁ peastcum

BonpmMHCTBO HE CTAaBUT 1O COMHEHHME HH JCSITENbHOCTh 3asBHTENS B
PecniyGnmkanckoi rBapiuu, HU ero ciy>k0y B BoeHHOe BpeMs B Mpane u Ilepcuackom 3amuBe
npu pexume Cagnama XycceiiHa. Bmecte ¢ TeM, yduThiBasi, 4To, 10 €r0 yTBEPKIACHHIO, OH
JUYHO HUKOTO HE yOHWBaj, a JIMIIb 00s3aH ObUI OKa3bIBaTh «MOIJEPKKY» (B (hopMe TaHKOB H
TpPaHCIIOPTA) IMIAM, HAXOISAIIMMCS Ha «IepeaHeM Kpae» (KOTOpble, MPEANOIOKUTEILHO,
yOuBaaM), a Tak)Ke BBHUIY TOr0, YTO «HEKOTOpbIe» ObiBmME odwumepbl PecmyOnukaHckoi
TBapIMy MOCTYNWINA Ha CIY)Oy B HOBYIO UPAKCKYIO apMHIO, OOJIBITUHCTBO 3aKIIOYAET: HUYTO
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HE YKa3bIBaeT HA TO, YTO HMPAKCKUE CYJbl OOBHHST €ro B KaKOM-JIMOO MPECTYIUICHUH U YTO
«peanbHON OMAaCHOCTH TOTO, YTO €r0 MPUTOBOPST K CMEPTH, HeT» (§ 99 mocTaHOBIEHUS).

B cBoem moknaze 3a 2008 r. opranuzanus «MexIyHapoaHas aMHHUCTHS» 3asBHIIA, B
YaCTHOCTH, B OTHOIICHWU CYJOB HaJ| OBIBIIUMHU JODKHOCTHBIMU JIMIIAMH, YTO BepXOBHBIN
yronoBHbIi TpuOyHan Upaka (BYTH) «npodonscaem cyoums Ovl8umiux 8bicusx 00AHCHOCTIHBIX
qUYy napmuu, apmuu, cui 0e30nacHOCmu U NpasUmMenNbCmed, CeA3AHHbIX C npeobloyujel
baacucmckou aomunucmpayueti 6o eiage ¢ Caooamom Xyccetinom, 3a epybvie HapyuleHus npas
yenosexa, coeepuiennvie 6 nepuod npasnenus Caooama Xycceiina».® Kak ormeuaer d1a
OpTraHM3alMsl, «HeCKOIbKO OMBemyuKos OblIU NPU20BOPEeHbl K CMepmu 6 pe3ylvbmame KpatiHe
HeCnpaseonueblx cyoos, a mpoux, npuzoeopennvix 6 2006 2., kaznunu». B Takmx
00CTOSITENBCTBAX pa3zIUuMe MEeXAy CIyk 00l Ha mepeaHeM Kpae W oOecredeHHeM IepeHEero
Kpas Tpu pexume XycceliHa MOXET OBbITb COBEpIICHHO HEAaKTyalbHBIM, €CIIM 3asBUTEINb
MOJIBEPTHETCS CyAy B CTpaHe, B MpPaBOBOM KYJIbTYype KOTOPOH, IO CJIOBaM OpraHu3alluu
«XbroMa Paiitc Yoruy, emie He NPUHATHI TaKUe MOHATHUSA, KaK IPaBO Ha JOCTOBEPHYIO 3alIUTY,
U HE BBINOJNHAETCS O0053aTENbCTBO 1O COOMIOJEHUIO 0a30BBIX HOPM  HaJJIEXKallero
CyIOIpoM3BOICTBA. 1

3asBUTENb YTBEpXKIAeT TAaKXKe, 4TO B Cllyyae BO3BpalleHus B Vpak OH CTOJKHETCS ¢
peaNbHOM OMACHOCTHIO OBITH Ka3HEHHBIM 0€3 Cy/ia U CJIeICTBUS IPyIaMu MIMUTCKUX OOEBUKOB,
KOTOpbIE aKTHBHO Pa3bICKUBAIOT JIIOJIEH C TaKUM MPOILIBIM, KaK Y HEro, M yOMBaIOT MX H3-32
cBs3eit ¢ pexumoM XycceliHa. [lo ero yTBep»kaeHHUsIM, ABOE JIUIEPOB OOEBUKOB ObLIM Ka3HEHBI
OPOIUIBIM  PEKHMOM HAa OCHOBAaHMHM JOKJIQJOB, COCTAaBICHHBIX MM Ha CIyxk0e B
PecniyOnukanckoit rBapauu. OlleHMBas PUCK, CO3JaBaeMblid ISl  3asBUTENSl TPYNIaMu
NIMATCKUMHA OOEBHUKOB, OOJIBIIMHCTBO B TIEPBYIO OYEpeIh IPHU3HAET, YTO €ro paccka3d o
COCTaBJICHUH JIOKJIAJIOB O JHAEpaxX IMIMUTCKUX MOBCTAHIIEB, «HE OYEHb MPaBAUBBIN», TaK KaK OH
yKa3aJ 3TO TOJIBKO B KOHIIE CyZeOHOro pa3OuparenbeTBa. S He corylacHa ¢ 3TUM. Y 3asBUTENS He
ObLIO MPUYMHBI H3JIaraTh JeTald TaKUX JOKIAJ0B B IEPBOHAYAIBHBIX COOECETOBaHUSIX,
MPOBEJICHHBIX B paMKax TMporeaypbl yoexuma B 1993 r., MOCKOJIBKY €ro OmnaceHusi Ha TOT
MOMEHT HE KacCaJIUCh JEATEIbHOCTH TPy MHUUTCKUX 00eBUKOB. OHM OCHOBBIBAIUCH CKOpEE Ha
BEPOSATHBIX TOCIEACTBHUIX €ro JE3ePTUPCTBA CO CIIYyKObl y pexuma XycceiiHa. EcTecTBeHHO,
BIIEPBBIE OH YMOMSHYJI 00 OINAaceHUsX IMPecieloBaHUl CO CTOPOHBI IIUUTCKUX OOEBUKOB
ropaszo noz:xe (B stauBape 2004 r.), y>ke mociie najieHus ObIBIIETO TUKTATOPA.

Bmecte ¢ Tem, gaxe eciu MMEKTCS COMHEHUs B OTHOLICHUM TaKUX JETalel, Kak
COCTaBJICHUE [IBYX [OKJIAI0B, TO HET HHUKAKUX COMHEHMM KacaTeIbHO TOrO, YTO 3asBUTEIIb
ciyxun ouuepoM B yuHE Maiiopa B PecmyOnmukaHCKOW rBapIuu U ObUT «JEHCTBUTEIBHBIM
YJIEHOM» TMpekHero pexuma. [lo coOcTBeHHON HMHQOpPMaLMM TrocynapcTBa-OTBETYHKA O
BHECY/ICOHBIX HAaMajJKaX, CYLIECTBYET «DObWldsl ONACHOCMb)» TOABEPIHYTHCS TAaKOBBIM Ha
3HAUUTENBHON TeppuTopun Mpaka. Ero MCTOYHMKM NOATBEPAMIIHN, YTO «HECKOIbKO 2pYhn
WUUMCKUX  DKCMPEMUCMOS, YACMO HA COMHUMENbHLIX OCHOBAHUAX, 0Oonee unu MeHee
cucCmemMamuyecku, Ho O4eHb AKMUBHO PA3bICKUGAIOM N00€l, UHOGHLIX 8 MOM, YUMo OHU Obliu
«CMYMHUKAMUY NPEHCHE20 PENCUMA, U 8 A2PeCcCUU, KOMopylo OH ocyujecmensiiy.'!

8 «Mesxynapojnas aMmHUCTHS», «COoCTOsIHUE COOJIIOIEHNUS [IPaB YeIoBeKa B Mupey, jgokiaz 3a 2008 r., ctp. 163.

° Tam xe.

10 «Xproman Paiitc Yoruay, «KauecTBo paBoCyus: HEJOCTATKH LIEHTPAILHOTO YroIOBHOTO cyaa Upakay, nekabpb
2008 r., ctp. 3.

11 3ameuanus [IpaBuTEenbCTBA TT0 IPHEMIIEMOCTH | CYIIECTBY, 27 ampernst 2007 1., § 51; cM. Tk. § 60
ITocranoBnenwus.
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BoNbIIMHCTBO MPU3HAET, YTO «HEKOMOpble 2PYNnbl WUUMCKUX DOeBUKO08, 8 YacCmHOCmU,
«Apmusa Maxouy, cmpemuiucs omomMcmums 3d NPOMUBONPABHbIE OelCmEUs 6 OMHOULeHUU
WUUMCKO20 HAceNleHus, a UpPaKcKue 61acmu He cnocoonsl smo npedomsepamumvy (§ 102
MOCTaHOBJICHUS). TeM He MeHee, B OTBET Ha YTBEPXkKACHUE 3asiBUTEI 00 OMACHOCTHU ISl HETO CO
CTOPOHBI TaKUX TPYNIl W HEB3WUpas Ha MOJTBEPKICHUE TOCYAapCTBOM-OTBETUYHMKOM (pakTa
MacCIITa0HBIX MpecaeI0BaHUIN OBIBIIMX «CIIYTHUKOB)» peXHMa 3TUMHU TpyHHamu, OOJbIIMHCTBO
3aKJII0YaeT, YTO PEaTbHON OMACHOCTH HET, MCXOJS M3 «CaMmoro (axTa» CiyKObl 3asiBUTENS B
PecriyOnukanckoi rBapauu. BONBIIMHCTBO cChUIAETCS, B TOM YHMCJE, Ha TO, YTO OOHA Takas
rpynna 6oeBukoB, «Apmusa Maxau», Oosnee roga Haszaja oObsSiBUIa IpeKkpalieHue oras. B
MOCTAHOBJICHUHU, OJIHAKO, HUYEro HE CKa3aHO 00 OMacHOCTU CO CTOPOHBI HEKOMOPbIX OpYeUx
epynn 60esuxkos, KOTOpble TpeKpalleHhue OorHs He cobmomaroT. CrenoBaTelbHO, B OICHKE
OMACHOCTH Ui 3asBHUTENsl ObITh yOUTHIM WJIM MOABEPTHYTHCSA >KECTOKOMY OOpAaIEHUIO CO
CTOPOHBI HNIMUTCKUX OOEBUKOB, HA MO B3IJISA, OTCYTCTBYET «CTPOTOCTBY, KOTOpast 00s3aTeIbHa
C IOPUANYECKON TOUKHM 3peHus. Ecnu 3asBUTENh MPUBOAUT CBHUETENHCTBA, MOTYIIME TOKA3aTh
HaJINYUE CYLIECTBEHHBIX OCHOBAHMWI CUMTaTh, YTO B Cllydyae NEHOPTAllMM OH IOJIBEPTHETCS
peaNbHON OMacHOCTH OOpalleHus, MPOTUBOpPEYAIlero CTaThe 3, TO UMEHHO MPaBUTEIbCTBO-
OTBETYMK JIOJDKHO paccesiThb BCE COMHEHHUS OTHOCUTENIbHO Hux (zIeno «NA mpoTus
Coenunennoro KopomectBa», cm. Bbime, § 111) (BeimeneHo MHoM). Bmecto TOro, 9toOsn!
paccesiTb COMHEHHUS B OTHOIIEHHMM J0Ka3aTeJIbCTB HAJIM4Ms IIPENAIoJiaraéMoi OMACHOCTH,
uHbOpMaIus ToCyAapcTBa-OTBETUHNKA, MPUBEICHHAs BBIIIE, CKOpPEe CBUICTEILCTBYET B MOJB3Y
yTBEep)KIeHHI 3asBuTeNst. Kpome Toro, 3assBUTENb MPHUBEN KaK JIOKa3aTeIbCTBO TOT (akT, uro 23
Mmas 2007 r. 6but ka3HeH Taman Kapum ToOu. Pemopraxk 00 3TOM Ka3HH, IO €r0 YTBEPKIACHUIO,
TPaHCIUPOBAJICA TI0 UPAKCKOMY TeseBueHuto. 1o cioBam 3asBuTens, OH 3Hajl r-Ha ToOu u To,
4yTO ero Ouorpadus Oblja MPAKTHUECKHU TaKOU K€, KaK U y 3asBUTENs, @ UMEHHO TO, YTO OH ObLI
«O(UIEPOM-XPUCTHAHUHOM, CIIYXHBIIUM B PecryOnukanckoil rBapaum».'? B 3asBieHusx
roCy/AapcTBa-OTBETYHKA HE OBLIO CJENIaHO MOMBITKH HU PACCMOTPETh 3TOT BOMPOC, HU OTIUYUTH
€ro OT JITaHHOTO Jiejla, He TOBOPS YK€ O TOM, YTOOBI paccesiTh COMHEHHUS B €r0 OTHOIICHUH.
COOTBETCTBEHHO, MPHUHIMIHAIBLHOE TpeOoBaHWe, u3NoKeHHOe B jene «NA HpoTUB
Coenunennoro KopoiieBcTBa», 10 MOEMY MHEHHIO, HE OBLIO BBIIIOJIHEHO.

OueHKCl onacHocmu u3-3a peﬂueuomoﬁ npuHadﬂeofcnocmu

B cBoeM BbIBOJE O TOM, UYTO 3asBUTENIb HE CTOJIKHETCS C PEAJBbHOM ONACHOCTBHIO
IpecieJOBaHUI M0 MPU3HAKY CBOEH PENMIMO3HOM MPHUHAJICKHOCTH, OOJIBIIMHCTBO CChUIAETCA
Ha TO, YTO «CAHKYUOHUPOBAHHO20 20Cy0apcmeom npeciedosanus xpucmuan Hem» (§ 97
noctaHoBjeHus). Jlagee OONBLUIMHCTBO 3asBISET, YTO IMPU HEOOXOAMMOCTH 3allUTa CO CTOPOHBI
UPAaKCKUX BiacTel Oyaer obecriedyeHa, XOTS 3TO M HE SBIACTCS 00s3aTeIbHBIM KPUTEPHUEM.
BbiBoJ GOJBIIMHCTBA B 3TOM OTHOLIEHHH CJOXHO YBS3aTh C MMEIOLUMHCA OOBEKTHBHBIMU
JI0Ka3aTeNbCTBAMU. B CBOEM pellleHUH O I0IYyCTUMOCTH, IIPUHATOM B Mae Tekyuero roaa, Cyn
OTMETHII POCT HACHITHS U YIPpo3 B OTHOIICHUH XpucTthuaH B Mpake.!3 MMerommecss Ha ceromHs
JI0Ka3aTelbCTBA YKa3bIBAIOT CKOpEe Ha YXYJIIEHHE, a He yayJlleHue cutyanuu. B oktsaope 2008
r. B Mocyne 0bulo yOUTO ABEHAUATh XPUCTHAH, a OCTAIbHBIM YIpOXKajH, TpeOys yexaTb W3
ropojga. B pesynprate okono 11 Thic. XpucTaH NOKuMHYaM Mocyn, XOTS NMPEMbEP-MUHUCTP
Hpaxka npukaszan apMUH U TTOJTMINH 3aITUTUTH TAKUE MEHBIIMHCTBA (§ 67 TOCTAHOBJICHHS ).

CooOmeHust YmpaBieHUsT TOTPAHUYHOW CoykObl MMUHHCTEpCTBA BHYTPEHHUX €71
Coenunennoro KoponesctBa (UKBA) m MexnyHapoaHoO! rpynnbl IO NIpaBaM MEHBIIMHCTB
(MRG) Takxe MOATBEPXKIAIOT, YTO XpUCTHaHEe Mpaka moaBepraoTcs yrpo3amM M TOHEHHUSIM Kak

12 3amevaHus 3aABUTENS IO TPUEMIIEMOCTH H CyIecTBy, 20 utons 2007 T.
13 Pernenne ot 13 mas 2008 ., § 61.
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rpyIiia MEHbIIMHCTBA, 0cobenHo B barmane.!'* Kak ormeueno B mokiane MRG 3a 2008 1., «scem
xpucmuanckum Mmenvuuncmeam Hpaka (...) ceiluac yepodicaem cepvesHas ORACHOCHb».'
XpucTruaHe COCTaBIIAIOT BCEro 4 NPOLEHTa OT OOIIEH YMCICHHOCTH HACEIECHUs, TOr1a KaK Cpeiu
MPAKCKUX OEKEHICB X, M0 coobmieHusM, 40 mporenToB.!¢ B cBeTe Takux N0Ka3aTeNbCTB W
YUUTBIBas, YTO TOCYAAPCTBO-OTBETUYMK HE PACCESI0O COMHEHHS O HUX, OISTh-TaKu, TpeOOBaHUE,
ycraHoBieHHoe B aeie «NA npotuB CoeanHernHoro KoponeBcTBay, HE BBIIIOJIHEHO, U B OIIEHKE
OTaCHOCTH, Ha MO B3IJISA, OTCYTCTBYET «CTPOTOCTB», KOTOpasi 00s3aTeslbHA C FOPUIAMYECKON
TOYKH 3pCHHUSI.

le;eHKCl onacHocmu no6noOpHOcO CIIyUaHus oena

Taxkoil ke HeTIOCTaTOK OYEBUICH, 10 MOEMY MHEHHUIO, B PACCYKJIEHUAX OONBIIUHCTBA 00
YTBCPKACHUU 3asABUTCIIAA O HAJIMYHUU Y HCTO OMNaceHWM B OTHOIIICHUH MMOBTOPHOI'0 CIyHIaHUS B
HUpake gema o cmeptu ero >keHbl. KacaTenbHO TeKyIIed CHUTyallud C HUPAKCKUM
3aKOHOAATEITBLCTBOM TOCYJapCTBO-OTBETYMK coOOmmiIo cieayromee. B 2004 r. Obuia omsTh
BBEJICHA CMEpPTHAsl Ka3Hb 32 HEKOTOpbIE MPECTYyIJIEHUs, B TOM 4Yucie 3a youiicTBo. BrickazaTh
MHCHHUC O BEPOATHOCTU CMCPTHOI'O NPpUTOBOPAa U NPUBCACHHNA €T0 B UCIIOJIHCHHUEC TPYAHO,; MOKHO
JIAIIG CKa3aTh, YTO CMEPTHBIX MIPUTOBOPOB CTAIM BHIHOCUTD Oobiie.!” [Ipu 3TOM He SICHO, KaKoe
3aKOHOJIATENILCTBO TPUMEHSIETCS B HMpPAKCKuX cynax.!® He wu3BecTHO, ocramach Jju B CHIE
paBoBasi HoOpMa YTOJOBHOTO Kojaekca 1969 r. o 3amperte moBTOpHOro cyna (6e3 paspelieHus
MuHHCTEPCTBA FOCTUIIUK) TOCIIE OCYKIEHHs 3a pyoexom.!® Henb3st mpuHUMAaTh Kak camo co0oi
pasymerolieecst T0, 4TO JIULO, OCYKIEHHOE 3a MPECTYIJICHUE 32 PyOeKOM, MOXKET ObITh YBEPEHO
B OTCYTCTBUH OITACHOCTH MOBTOPHOI'O OCYXXICHHSA B I/IpaKe, €CJIN 3TO ACAHHUC TAKKE ABIIACTCA
YrOJIOBHO HaKa3yeMBIM [0 MpakckoMmy 3akoHomarenbcTBy.?? Crarbs 2 HOBoM KoHCTHUTYHHH
I/IpaKa npeaycMarpuBacT, 4TO OCHOBOIIOJIAratOIIUM UCTOYHHUKOM NPAaBOCYAU ABJIACTCS UCIIaM U
HM OJMH 3aKOH HE MOXeET MPOTHBOPEYUTh Yy4eHHI0 wuciama.’! OdueHb TPYIHO OICHUTH
«mIeMeHHoe npaBocyaue» B Mpake.?? HecMOTpst Ha COMHEHUSI, HEONPEICIEHHOCTh U B [[EJIOM
OTCyTCTBHE UH(POPMAIIUU OT TOCYIapCTBA-OTBETUMKA B 3TOM OTHOILIEHUH, OOJIBIIMHCTBO JeJIaeT
BBIBOJ] O TOM, UTO, «KAK NPEOCMABIAEeMCs, Hem HUKAKUX NPUYUH CUUMAMb, YMO UPAKCKUU C)O
008UHUM U NOBMOPHO OCYOUM 3aseumens». DTOT BBIBOA TPYAHO YBA3aThb C HEIOCTaTKOM
uHpopManMu 00 OMAacCHOCTH MOBTOPHOTO CIyIIAHUS Jena. Bcesg HeompeaeneHHOCTb,
OKpY Karoliasi 3Ty OMNacHOCTb, SIBHO OTPa)KaeT OOBEKTHUBHYIO PeajbHOCTh TOTO, YTO HpPAKCKas
IpaBoBas CHCTEMa caMa Mo cede CTpagaeT HEeONPeIeICHHOCTRIO U CYIIECTBYIOT PU3HAKU CBS3U
«Cyujecmeyouje2o  y20l108H020 NpAagocyousi C penpeccusmMu 6 NPOUuLioM NoCPeoCcmeom
APOU3BOILHO2O OCYUECMELEHUSL NOTHOMOYUILY.

VYuurbiBass aOCONIOTHBIM  XapakTep pacCMaTpUBAaEeMbIX I1IpaB U IPU3HAHHYIO
HEOIPEIEICHHOCTh B OTHOILIEHWHM OIIACHOCTU IIOBTOPHOIO CyJa M HAaKa3aHWs, s HE MOTry
COTJIaCUTBHCA C TE€M, YTO YTBEPKIACHUE 3asBUTENII B 3TOM OTHOILIEHUU MOKHO OTBEPrHYTh Kak

14 Vpasnenue nmorpanndHoit ciyx661 Coennaennoro Koponescrsa, «OTueT o HHPOpPMAIMHK O CTpaHe
npoucxoxaeHus — Mpaxy, 3 cerrsops 2008 r., ctp. 134-137.

15 MexmyHapo qHast TpyIIIa 110 [IpaBaM MEHBIIMHCTB, Jokaas 3a 2008 .

16 Tam xe.

17 3ameuanus [IpaBUTEnbLCTBA 110 IPUEMIIEMOCTH | CYILECTBY, 27 ampens 2007 r., § 50.

18 Tam xe, § 38.

19 Tam xe.

20 Tam xe, § 52.

21 Tam xe.

22 Tam xe, § 38.

2 «Xproman Paiitc Yoray, «KauecTBo MpaBoCyaust: HEAOCTATKH IEHTPAIBHOTO YTOJOBHOTO cyaa Mpakay, nekabps
2008 r., ctp. 3.
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«HEOOOCHOBaHHOE». bBbUIO cAenaHo 3asBIE€HUE O HAJIWYUM PEAbHOM ONAaCHOCTH CMEpPTH U
xKecTokoro oopameHus. OHO He onpoBeprHyTo. Camoe Jyyliee, 4To CJeJaHO B OTBET, - YECTHOE
pU3HaHUE HEONpeleleHHOCTH. B Takux obctodrenscTBax CyJ HE JODKEH OTBEpraTh kKajloOy
3asBUTENs, HE YOEQUBILIMCh B TOM, YTO IPOBEJACHA TINATEJIbHAs M CTPOras OLIEHKa 3TOM
omacHocTH. Ecnu Takas OLlEHKa HEBO3MOXKHA, ATO 3HAYUT, YTO COMHEHHUS HE pa3BEsHbl U
3asgBUTENS HE ClelyeT IOJABepraTh NpearnonaraeMoil ornacHocTH. BBuay ero oduuuanbHOM
ciyx0b1 B Pecrryonukanckoit rBapauu Cagnama XycceifHa, OCIe Iy oero HHrepeca K HeMy co
CTOPOHBI IIMUTCKUX OOEBUKOB, €ro NPUHAIJIECKHOCTH K PEIMTHO3HOMY MEHBIIMHCTBY —
XpUCTHAHAM — U BO3MO’KHOTO ITOBTOPHOTO CyJla B CTpaHE, KOTOpas HEJAaBHO MOBTOPHO BBEIA
CMEPTHYIO Ka3Hb 3a pacCMaTPUBAEMOE NPECTYIUICHUE, 3asSBUTEIIb, HA MOW B3IIAL, MPEIACTABUII
COBOKYITHOCTb JIOKAQ3aTEJIbCTB, MOTYIIUX IOATBEPAUTh HAJIMUYUE CYLIECTBEHHBIX OCHOBAHUM
CUMTaTh, YTO B Cly4yae JAENOpPTAllMd OH CTOJIKHETCS C pPeaJbHON ONacHOCThIO OOpalleHHs,
npoTuBOpevalero crarbsiM 2 U 3. VIMEHHO rocyaapcTBO-OTBETYMK JIOJKHO «pa3eesamsv 6ce
COMHEHUs 8 IMOM OMHOWEHUUy. ITOTO cAenaHo He Obuto. Clie0BaTeNbHO, YUUTHIBAs JTMUHBIE
00CTOSTENILCTBA 3asBUTENS U Ha (oHe o0mieii cutyanun B Mipake Ha JaHHBIM MOMEHT, 51 CYMTAIO
JIOKa3aHHBIM, 110 IPUHIMITY OOJIbIIEH BEPOSTHOCTH, YTO B CIy4ae UCIIOJHEHUS PEIIEHUs O ero
JenopTanuu 0yJ1eT UMETh MECTO HapylLlIEHHUE MpaB 3asBUTENS 10 cTaThe 2 win 3 KoHBeHUuu.

Omo neoguyuanshwili nepesod, noocomosnennviii YBKbE OOH. YBKE OOH ne necem omeemcmeeHHOCHb
3a kakoe-1ubo Henaonedxicauee UCNONb306aHue OAHHO20 HeOPUYUATbHO2O nepesodd. B ciyuae ynomunanus uiu
Yumuposanus OaHHO20 peueHus 6 OQuUYUATLHOM NOPAOKe, NONb306AMENAM Cauma ciedyem oopamumscsi K
OOKYMEHMY Ha A3bIKE OPUSUHALA UTU NOTYYUMb €20 OPUYUATbHBIL NEPESOO.



