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In the case of G. v. France,
The European Court of Human Rights (Second Section), sitting as a 

Chamber composed of:
Dean Spielmann, President,
Elisabet Fura,
Karel Jungwiert,
Mark Villiger,
Ann Power-Forde,
Ganna Yudkivska,
Andre Potocki, judges,

and Claudia Westerdiek, Section Registrar,
Having deliberated in private on 31 January 2012,
Delivers the following judgment, which was adopted on that date:

PROCEDURE

1.  The case originated in an application (no. 27244/09) against the 
French Republic lodged with the Court under Article 34 of the Convention 
for the Protection of Human Rights and Fundamental Freedoms (“the 
Convention”) by a French national, Mr G. (“the applicant”) on 13 May 
2009.

2.  The applicant was represented by Mr L. Febbraro, a lawyer practising 
in Marseilles. The French Government (“the Government”) were 
represented by their agent, Mrs E. Belliard, Head of Legal Department, 
Ministry of Foreign Affairs.

3.  The applicant alleged that the conditions of his appearance before the 
Assize Court were contrary to Articles 3 and 6 § 1 of the Convention. He 
further submitted that his incarceration from 2005 to 2009 amounted to 
inhuman and degrading treatment.

4.  On 13 July 2010 the President of the Fifth Section decided to give 
notice of the application to the Government.

THE FACTS

I.  THE CIRCUMSTANCES OF THE CASE

5.  The applicant was born in 1974. He is at present being held at the 
Edouard Toulouse Hospital in Marseilles.

6.  The applicant suffers from behavioural disorders and was alternately 
kept in prison and hospital psychiatric wards between 1996 and 2004. He 
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suffers from chronic schizophrenic psychosis, with hallucinations, delusions 
and aggressive and addictive behaviour.

7.  On 21 May 2005 the applicant was sent to Toulon-La Farlède prison 
after causing damage in Chalucet psychiatric hospital, where he had asked 
to be admitted. As a result, on 30 June 2005 he was sentenced to twelve 
months' imprisonment, of which ten months were suspended. On his arrival 
at the prison he allegedly set fire to his mattress. He was placed under 
psychiatric observation, then made to share a cell with another detainee, 
who was known to have psychiatric problems.

8.  On 16 August 2005 a fire broke out in the applicant's cell. Both 
detainees suffered serious injuries. With burns on 65% of his body, the 
applicant's cell mate died from his injuries on 6 December the same year.

9.  At a hearing on 9 September 2005 the applicant stated that he “could 
not remember exactly how his mattress caught fire”, and that he “suffered 
from schizophrenia, heard voices and saw strange things”, but that 
“everything was better at the moment”; he added “I feel freer since the fire 
in my cell... everything has become clearer in my head. I can say that 
everything is calm now”.

10.  On 17 October 2005 the applicant was placed under judicial 
investigation for arson resulting in total unfitness for work for more than 
eight days, and placed in detention pending trial. He denied the charge, 
claiming that he had no recollection of the events leading up to the fire 
because he had been on medication at the time. On 7 December 2005 the 
public prosecutor's office made an application for the additional charge of 
arson aggravated by constructive manslaughter to be preferred against the 
applicant.

11.  On 30 January 2006, in execution of an order of the investigating 
judge of 28 December 2005, Dr F., an expert at the Aix-en-Provence Court 
of Appeal, carried out a psychological examination of the applicant in the 
psychiatric unit at Les Baumettes prison in Marseilles, where he had been 
held since December 2005. The relevant passages from the report submitted 
on 1 March 2006 read as follows:

“The onset of the disorder at the age of about 22 ... heralded in a 
process of gradual marginalisation for this young adult during which he 
alternated periods of hospital treatment, voluntary or otherwise, 
incarceration, training courses and homelessness.

He has lived in this way for the last ten years, caught up in his illness, 
with no place in society ...

From the legal standpoint, his convictions bear witness to bouts of 
violence and excessive drinking, which he says had stopped prior to his 
incarceration ...
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During the examination, Mr G. came across as a man with a schizoid 
personality, an introvert with no interest in the outside world, save for a 
few recurring scenes in which he sees himself as a victim.

Be that as it may, and whatever part he may have played in the case, 
Mr G. needs regular, long-term psychiatric support. While he is in 
prison, therefore, it is preferable that he be held in a medical unit, as he 
was when we met him.”

12.  Two subsequent psychiatric examinations carried out respectively on 
21 February by Professor A. and on 6 June 2006 by Dr G. confirmed the 
existence of chronic hebephrenic schizophrenia manifested in behavioural 
disorders and aggressive and addictive conduct. The first expert concluded 
that the offences in issue were related to the psychiatric disorders and that 
the applicant's judgment had been disturbed at the time, and that “the 
subject appears difficult to cure or rehabilitate, and requires neuroleptic 
treatment in strong doses combined with regular supervision or even 
placement in a UMD” (a difficult patients' unit: UMDs are psychiatric 
hospital wards specialised in the treatment of dangerous mental disorders, 
including patients committed under Article D. 398 of the Code of Criminal 
Procedure, or “CCrP”, see paragraph 35 below). The second expert found 
that it was not possible to say for sure that the applicant's behaviour was the 
result of his mental illness, and that there was no way of telling whether, at 
the material time, he had been suffering from a psychological or 
neuropsychological disorder which destroyed, affected, or diminished his 
discernment or his ability to control his actions within the meaning of 
Article 122-1 of the Criminal Code, and that he would require specialised 
care even after his release.

13.  On 14 June 2006 the applicant's lawyer wrote to the investigating 
judge requesting his client's release. He argued that the applicant was 
known to suffer from psychiatric disorders, even prior to his incarceration, 
and could not be held criminally responsible. He went on to say “it is 
therefore difficult to see what purpose his incarceration might serve in that 
regard, especially as the offence with which he is charged occurred in 
prison. It appears, therefore, that prison is not the right place for my client. 
His place is clearly in a hospital environment. I believe it is the duty of the 
prosecuting authorities and possibly the prefecture to assume their 
responsibilities in this regard in the event of his release ...”.

14.  By an order of 27 June 2006, the request for the applicant's release 
was rejected because according to Dr G.'s report a criminal penalty would 
not be inappropriate in the applicant's case, and pre-trial detention was the 
only means of preventing pressure being put on the witnesses, ensuring that 
the accused remained at the disposal of the judicial authorities and putting 
an end to the disturbance to public order.
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15.  On 7 August 2006 Dr G. examined the applicant again, “to 
determine whether his alleged losses of memory were real or invented and, 
if they were real, to determine the possible cause or causes (regard being 
had to the treatment he was following, for example). He submitted his report 
on 25 August 2006. In it he concluded that it was not possible to say for 
certain whether the alleged memory losses were real or invented, but they 
were definitely not caused by the mental disorder he had long been suffering 
from; they might, on the other hand, be related to (sedative) side effects of 
the psychotropic drugs used to treat him.

16.  The applicant's lawyer asked for a second opinion, but his request 
was rejected by an order of 17 October 2006.

17.  On 19 February 2007 an order was issued for the applicant's 
indictment and committal for trial before the Assize Court. On 1 March 
2007 he appealed. His lawyer argued that at the time of the events that had 
led to his incarceration the applicant had been confined to a psychiatric 
institution; on arriving there he had tried to commit suicide by fire, and yet 
the prison authorities had taken no steps to ensure his safety and that of his 
fellow detainees. He maintained that his client was not criminally 
responsible and requested his release, whereupon the prosecuting authorities 
would be able to request his administrative detention. On 19 March 2007 
the principal public prosecutor at the Aix-en-Provence Court of Appeal 
requested confirmation of the applicant's indictment and committal for trial 
before the Assize Court.

18.  The applicant was placed in the regional psychiatric unit (RPU) at 
Les Baumettes prison from 30 April to 12 June 2007, from 15 June to 
10 August 2007, from 31 August to 15 November 2007, and from 
26 November 2007 to 14 March 2008. From 10 au 31 August 2007, when 
going through a period of anxiety scarcely compatible with detention in the 
RPU, the applicant was once again placed by the authorities in a specialised 
hospital under Article D. 398 of the CCrP.

19.  In the interim, on 12 October 2007 an expert report by Dr G. found 
that the applicant had indeed been suffering from psychological or 
neuropsychological disorders at the material time, although it was not 
certain whether this had “destroyed, affected, or diminished his discernment 
or his ability to control his actions within the meaning of Article 122-1 of 
the Criminal Code”.

20.  By a judgment of 17 December 2007 the Aix-en-Provence Court of 
Appeal gave a prison warder a two-month' suspended prison sentence for 
having inflicted violence on the applicant that resulted in one day's total 
unfitness for work. The warder had slapped him for refusing to be placed in 
a cell in which a detainee had started a fire and which he would have to 
share with a detainee with suicidal tendencies.



G. v. FRANCE JUDGMENT 5

21.  By a judgment of 22 January 2008 the investigation chamber of the 
Aix-en-Provence Court of Appeal upheld the order for the applicant's 
indictment and committal for trial before the Assize Court.

22.  The applicant was compulsorily admitted to hospital from 
14 to 31 March 2008, from 8 to 28 July 2008 and from 27 August to 
28 October 2008. He was placed in the regional psychiatric unit at 
Marseilles-Baumettes prison from 31 March to 8 July 2008, from 28 July to 
27 August 2008 and from 28 October to 31 December 2008.

...
23.  By a judgment of 13 November 2008 the Var Assize Court 

sentenced the applicant to ten years' imprisonment and declared him civilly 
liable for the prejudice suffered by the civil parties. The applicant and the 
prosecution appealed against that judgment, on 21 and 24 November 2008 
respectively. After the sentence was pronounced the applicant was taken 
back to the RPU at Les Baumettes prison.

24.  On 31 December 2008 the prefect ordered the applicant's 
compulsory hospitalisation in Edouard Toulouse Hospital. On 28 January 
2009 his detention there was extended for three months, until 30 April 2009, 
for the raisons stated in a medical certificate of 27 January 2009 mentioning 
that the applicant “has displayed increased anxiety in the last few days, and 
his old delusions (of grandeur and of being a father) have resurfaced”. It 
appears from the file that the applicant was again placed in the prison 
psychiatric unit from 17 to 27 March 2009 and from 1 April to 15 May 
2009.

25.  On 25 March 2009, while in the prison hospital, the applicant 
applied to be released, relying on Article 3 of the Convention. He argued 
that his constant moves back and forth between prison and hospital 
amounted to inhuman and degrading treatment. He explained that when his 
condition deteriorated to the point where it was no longer compatible with 
detention, he was placed in hospital, and when he recovered his “stability” 
he was sent back to prison until his condition deteriorated again. He 
considered that his return to prison constituted a form of torture. Lastly, he 
argued that the decision to put him back in normal detention at Les 
Baumettes was absurd considering his extreme vulnerability vis-à-vis the 
other detainees and the danger to his safety. By a judgment of 14 May 2009 
the investigation chamber of the Aix-en-Provence Court of Appeal rejected 
his request:

“There is no medical evidence that G.'s state of health is currently 
incompatible with detention, considering that his compulsory 
hospitalisation in an approved establishment on several occasions since 
he was placed in detention, followed by his return to prison, were 
strictly based on his health needs, in conformity with the provisions of 
Article D 398 of the Code of Criminal Procedure, and did therefore not 
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amount to inhuman or degrading treatment, and certainly not to torture 
as alleged;

It should also be noted that the charges against G. concern criminal 
acts that caused an exceptional, persistent disturbance to public order 
that his release would be likely to rekindle, namely the destruction by 
fire of a prison cell resulting in the death of a fellow prisoner;

Regard being had to the length of the sentence incurred, the 
guarantees that the accused will appear in court are uncertain in so far 
as he has no fixed abode and no job and is a repeat offender, having 
already been convicted of arson;

In addition, his release would probably disrupt the normal course of 
the proceedings and the establishment of the truth, bearing in mind the 
oral nature of the proceedings, and the execution of the sentence in the 
event of a conviction;

Detention is therefore necessary before the hearing as a precaution, 
the obligations under judicial supervision, however strict they may be, 
being insufficient with regard to the aims pursued.”

26.  From 15 to 29 May 2009 the applicant was again committed to 
hospital under Article D. 398 of the CCrP.

...
27.  By a judgment of 22 September 2009 the Bouches-du-Rhône Assize 

Court ruled, on appeal, that the applicant lacked criminal responsibility:
“It has been found by a majority of at least ten votes that [the 

applicant] ... intentionally destroyed a prison cell ... and in so doing 
caused the death of a fellow prisoner;

It has further been found by a majority of votes that [the applicant's] 
criminal responsibility at the time was diminished within the meaning 
of Article L 122-1 of the Criminal Code.”

The Assize Court ordered the applicant's compulsory admission to 
hospital under Article 706-135 of the CCrP (see paragraph 34 below), as he 
“suffer[ed] from a psychiatric disorder that require[d] treatment and [could] 
jeopardise the safety of others, in particular on account of the 
unpredictability of his actions linked to his serious mental illness”.
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II.  RELEVANT DOMESTIC AND INTERNATIONAL LAW AND 
PRACTICE

28.  Article 122-1 of the Criminal Code reads as follows:

Article 122-1

“A person is not criminally liable who, when the act was committed, 
was suffering from a psychological or neuropsychological disorder 
which destroyed his discernment or his ability to control his actions.

A person who, at the time he acted, was suffering from a 
psychological or neuropsychological disorder which reduced his 
discernment or impeded his ability to control his actions, remains 
punishable; however, the court shall take this into account when it 
decides the penalty and determines its regime.”

29.  The relevant provisions of the Code of Criminal Procedure 
subsequent to the Law of 25 February 2008 on preventive detention and 
diminished responsibility because of mental illness read as follows:

...

Article 706-135

“Without prejudice to the application of Articles L. 3213-1 and L. 
3213-7 of the Public Health Code, when an investigating chamber or a 
trial court pronounces a judgment or a declaration of diminished 
responsibility because of mental illness, it may, by a reasoned decision, 
order the person's compulsory admission to an establishment mentioned 
in Article L. 3222-1 of that Code if it has been established, by an expert 
psychiatric report included in the file of the proceedings, that the 
person's mental problems require treatment and jeopardise the safety of 
others or present a serious threat to public order. The representative of 
the State in the “Département”, or the Police Commissioner in Paris, 
shall immediately be informed of such decision. The hospitalisation 
regime in such cases shall be that for hospitalisations ordered pursuant 
to Article L. 3213-1 of the same Code, the second paragraph of which 
shall be applicable. Article L. 3213-8 of the same Code shall also be 
applicable.”

...

Article D. 398

“Detainees suffering from mental illnesses listed in Article L. 342 of 
the Public Health Code shall not be held in a prison establishment.
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Regard being had to a detailed medical certificate and in keeping with 
the legislation in force, the prefectural authority shall secure their 
compulsory admission, as soon as possible, to a certified health care 
establishment under Article L. 331 of the Public Health Code.

The rule laid down in the second paragraph of Article D. 394 
concerning police surveillance during their hospitalisation shall not 
apply to them.”

30.  In its Opinion no. 94 on “Health and Medicine in Prison” (2006) the 
National Ethics Advisory Committee on Life and Health Sciences stated:

“... Prisons are increasingly faced with mental illnesses.

Prisons are increasingly being used to confine psychiatric patients: the 
percentage of psychiatric pathologies is 20 times higher in prison than 
in the general population. In 2004 an epidemiological survey 
commissioned by the Health Department and the Prison Service 
revealed that 14% of detainees (over 8,000) suffered from psychosis 
and half of those (over 4,000) suffered from schizophrenia.

The tendency is away from psychiatric hospitals towards prisons. The 
incarceration of people suffering from serious mental disorders can 
only lead to a loss of bearings and of meaning: the loss of the very 
meaning of punishment and imprisonment, and in particular of the 
notion of criminal responsibility; the loss of the very meaning of 
treatment and the role of the carer; and the same loss of the meaning of 
the role of the prison warder.

A source of suffering for the sick person (“prison in itself has an 
aggravating effect on mental disorders”, according to a report of the 
IGAS and the IGSJ in 2001), mental illnesses are also a source of 
suffering and confusion for the other prisoners, faced on a daily basis 
with insufferable, contagious madness. ...

The incarceration of people suffering from serious mental disorders: 
“madness” in prison. This situation, mentioned above, is one of the 
major ethical problems concerning, on the one hand, the increasing 
confusion between the respective meanings of punishment and 
treatment, and on the other, the right to the protection of health and 
access to treatment. These serious ethical problems of health protection 
and access to treatment concern both the right of the mentally ill to the 
best possible medical and psychiatric treatment of their disorders in 
conditions respectful of their dignity, and the right of their fellow 
prisoners to the protection of their mental health in the face of 
permanent exposure to “madness”. ...
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Recommendations

Look for solutions outside prisons so that the very elderly, people with 
severe disabilities and those suffering from serious psychiatric disorders 
are taken out of the prison system for ever.”

...
31.  In a report of 5 May 2010 on “handling offenders suffering from 

mental disorders” the French Senate stressed the shortcomings of medical 
treatment at the RPUs and reiterated the warning of the National Ethics 
Advisory Committee concerning health and medicine in prison (cited in 
paragraph 36 above) that incarceration can aggravate the mental 
condition of certain detainees. The relevant parts of the report read as 
follows:

“(a)  Shortcomings in medical treatment

While there has been considerable progress in medical treatment in 
the RPUs, there are certain limits that are difficult to overcome:

-  there are still not enough medical staff in spite of the significant 
progress made in recent years ...

-  treatment at the RPUs is mainly day care, generally because of the 
lack of medical staff and the fact that detainees cannot be admitted 
without their consent. Furthermore, as the above-mentioned study 
shows, “conditions in the RPUs are not really comparable to conditions 
in hospitals; the rooms are no different from the cells at seventeen 
RPUs. This is often a problem in terms of the treatment available, 
particularly the existence of first-level intensive-care facilities, the risks 
linked to metal beds when patients suffer attacks, or the presence of 
alarm systems.

The most objectionable aspect of the treatment of detainees with 
mental disorders, however, is no doubt the way they are treated in 
psychiatric hospitals when they need hospital treatment. They are 
generally admitted without their consent, and often – for security 
reasons – placed in solitary confinement cells, where they may 
sometimes be restrained, without any real medical justification. The 
duration of the treatment in these conditions is particularly brief, often 
no more than two or three days, which is scarcely enough to secure the 
patient's stabilisation. ...

b)  The deterioration of certain pathologies and the risk of suicide. As 
stated in 2006 in the opinion of the National Ethics Advisory 
Committee concerning health and medicine in prison, incarceration can 
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aggravate the mental condition of certain detainees as a result of the 
combined effects of the aforementioned shortcomings in the treatment 
dispensed and the living conditions in prisons (overcrowding, difficulty 
sleeping ...). This state of affairs puts the people concerned in danger, 
as they may harm themselves (self-mutilation, suicide) or the prison 
staff or other detainees...”

32.  In its report on the organisation of psychiatric treatment (“the effects 
of the 2005-2010 psychiatry and mental health plan”) published in 
December 2011, in a chapter entitled “The health-justice programme: 
unfinished progress”, the Audit Court, stated that the premises of some 
RPUs were still antiquated, and mentioned the disgraceful state of the RPU 
at Les Baumettes prison:

...
33.  The report by the OIP (International Observatory of Prisons) on 

“Conditions of detention in France” (Ed. La Découverte, 2012) stated in a 
chapter on “Psychiatry” that over 20% of detainees suffered from some 
form of psychosis, and 7.3% of detainees suffered from schizophrenia. It 
stressed the confusion between punishment and treatment, which is all the 
more problematic if one considers, “like a Senate information report in 
2010, that prison is no place for treatment”. As the Inspector General of 
prisons observed, “that we actually contemplate treating mental illnesses in 
prison is in itself disturbing” ... Hence the finding – difficult for the 
authorities to accept – of the Senate's rapporteur on the draft Prisons Act in 
2009 that “for many people suffering from mental disorders prison makes 
no sense – they waste away in the prison environment, complicating the 
lives of the other prisoners and the prison staff without receiving proper 
care”. The report shows the limits of treatment in prison (lack of staff, 
conditions in the RPUs). Concerning the RPU in Marseilles, it notes that 
“the general state of the RPU premises is run-down, dilapidated, deplorable 
(mouldy)”. It quotes a psychiatrist as explaining that “RPUs are not strictly 
speaking places where people should be hospitalised for treatment; they are 
places where people are taken care of, generally on a part-time basis, in a 
prison, subject to the imperatives of prison life ... They are not equipped for 
intensive care ... They are insanitary places where it is difficult to imagine 
that certain cells are supposed to offer appeasement, protection and hope” 
when in fact they are “quite frightening in terms of their appearance and the 
conditions of hygiene and comfort they offer.” The report also addresses the 
question of compulsory hospitalisation: “In fact, the time prisoners spend in 
compulsory treatment does not always allow the requisite treatment to be 
dispensed. Often reduced to a matter of days, at best it only serves to treat a 
phase of acute decompensation, but never properly to treat the pathology”. 
Lastly, the creation of specially equipped hospital units (Unités 
hospitalières spécialement aménagées – UHSAs) is mentioned. Initially 
nine UHSAs were to open between 2008 and 2011. Another eight were to 
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be created from 2011 onwards. Because of delays, however, only one unit 
had opened to date.

...

THE LAW

...

II.  ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION AS 
A RESULT OF THE APPLICANT'S INCARCERATION FROM 2005 
TO 2009

34.  Under Article 3 of the Convention the applicant maintained that he 
had not received proper treatment between 2005 and 2009 because his 
mental problems required treatment in a psychiatric hospital. He explained 
that the fact that he was sent back to prison as soon as he showed any sign 
of improvement amounted to inhuman and degrading treatment contrary to 
Article 3, which reads as follows:

“No one shall be subjected to torture or to inhuman or degrading 
treatment or punishment.”

...

B.  The merits

1.  The parties' submissions
35.  Counsel for the applicant explained that his client's incarceration had 

been a problem from the outset, for him and for the prison authorities, to the 
point of putting the applicant as well as the prison staff and the other 
detainees in danger. The context of his incarceration in 2005 is significant in 
so far as, although the applicant was asking to be admitted to hospital, the 
hospital staff called in the police. The problem of dealing with difficult 
patients was raised immediately and the administrative shortcomings were 
confirmed. These patients needed constant supervision, because the 
treatment administered would lead to an improvement, so the treatment 
would be stopped and the patient would suffer a relapse. While 
imprisonment might be a satisfactory solution as far as public opinion was 
concerned, being less costly and more flexible, it had not been satisfactory 
for the applicant. In addition to the lack of treatment, which was a source of 
suffering in itself, incarceration and the sporadic nature of the treatment that 
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went with it created a danger. Counsel for the applicant explained that his 
client had often been the victim of his illness, but also that of his fellow 
prisoners and the prison staff (see paragraph 20 above). The only reaction 
had been to lock him away in a solitary confinement cell in the RPU.

36.  The applicant's ceaseless coming and going between the prison, 
where his state of health deteriorated, and the hospital, where it improved, 
amounted, according to his lawyer, to treatment contrary to Article 3.

37.  The Government submitted that the applicant had received the 
special treatment his health and his violent and antisocial personality 
warranted. He had been admitted to the RPU and to a psychiatric hospital as 
often and for as long as the medical corps deemed necessary. On seven 
occasions he had been admitted to the Edouard Toulouse Hospital Centre in 
Marseilles. And when in prison he had been admitted on numerous 
occasions to the RPUs of the various prisons he was in, as well as to a 
secure interregional hospital unit. The Government disputed the idea that 
alternating periods in the various psychiatric and prison establishments 
might be considered as inhuman treatment. On the contrary, it was proof of 
how seriously the doctors took the applicant's mental condition. The 
Government added that on a somatic level the applicant had been given the 
necessary medical treatment: consultation with a lung specialist and an 
ophthalmologist in 2007, dental extractions and consultation with a 
dermatologist in June 2008. Together these elements showed, in the 
Government's submission, that the medical treatment the applicant had 
received was in keeping with the European Prison Rules (paragraphs 43.1, 
43.3 and 46.1).

2.  The Court's assessment
38.  The Court reiterates that according to its case-law ill-treatment must 

attain a minimum level of severity if it is to fall within the scope of 
Article 3. The assessment of this minimum is, in the nature of things, 
relative; it depends on all the circumstances of the case, such as the duration 
of the treatment, its physical or mental effects and, in some instances, the 
sex, age and state of health of the victim (see Kudła v. Poland [GC], no. 
30210/96, § 91, ECHR 2000-XI, and Peers v. Greece, no. 28524/95, § 67, 
ECHR 2001-III). Although the question whether the purpose of the 
treatment was to humiliate or debase the victim is a factor to be taken into 
account, the absence of any such purpose cannot conclusively rule out a 
finding of violation of Article 3 (see Peers, cited above, § 74). The Court 
also refers to the general principles concerning the States' responsibility in 
respect of health care dispensed to people in detention, as set out in the 
Sławomir Musiał v. Poland judgment, for example (no. 28300/06, §§ 85-88, 
20 January 2009). In that judgment it found, in respect of a detainee 
suffering from serious, chronic mental disorders, including schizophrenia, 
that while maintaining the detention measure was not, in itself, incompatible 
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with the applicant's state of health, detaining him in establishments not 
suitable for incarceration of the mentally-ill, raised a serious issue under the 
Convention. It also noted that the detainee had not been given specialised 
treatment, particularly constant psychiatric supervision, and that the 
cumulative effects of the inadequate medical care and inappropriate 
conditions in which the applicant was held clearly had a detrimental effect 
on his health and well-being and amounted to inhuman and degrading 
treatment (§ 97).

39.  The Court has already had occasion to examine the compatibility of 
holding people suffering from serious pathologies in detention, be they 
physical ailments (see Mouisel v. France, no. 67263/01, § 42, ECHR 
2002-IX) or mental pathologies (see Rivière v. France, no. 33834/03, § 64, 
11 July 2006). The central question in those cases was whether the prison 
environment itself was unsuitable for individuals suffering from 
incapacitating pathologies and whether the ordeal of detention per se was 
particularly distressing because of the individual's inability to endure such a 
measure (see Kotsaftis v. Greece, no. 39780/06, § 50, 12 June 2008). In the 
case of the mentally ill, regard must be had to their vulnerability and their 
inability, in some cases, to complain coherently or at all about how they are 
being affected by any particular treatment (see Sławomir Musiał, cited 
above, § 87).

40.  The Court also refers to the domestic authorities' finding of 
shortcomings in the psychiatric care given to detainees, and the urgent need 
to make sure that detainees with serious mental disorders could be admitted 
to hospitals (see paragraphs 36, 38 and 40 above; see also the Rivière 
judgment cited above).

41.  As regards the present case, the Court notes that the problem must be 
distinguished from that of the applicant's appearance before the Assize 
Court. It observes that the seriousness of the applicant's condition is not in 
dispute. He suffers from serious, chronic mental disorders, including 
schizophrenia (psychotic delusions, hallucinations), a long-term illness that 
requires long-term treatment (see Bensaid v. the United Kingdom, no. 
44599/98, § 36, ECHR 2001-I), with a well-known high risk of the patient 
committing suicide (see Keenan v. the United Kingdom, no. 27229/95, § 94, 
ECHR 2001-III). It further notes that in the course of his detention the 
applicant suffered several relapses, as attested by the number of times he 
was compulsorily admitted to hospital (see paragraphs 18, 22, 26, 28 ... 
above). The Court has already considered, in other circumstances, it is true, 
that the suffering associated with such relapses in a schizophrenic patient 
could, in principle, fall within the scope of Article 3 (see Bensaid, cited 
above, § 37).

42.  The Court also observes that throughout the four-year period in 
question, doctors repeatedly recommended that, in addition to receiving 
medication “of an essentially therapeutic nature for the ailments [he] 
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suffered from”, the applicant be placed under regular specialised long-term 
psychiatric supervision, including treatment in a difficult-patients unit 
(paragraphs 11, 12 and 30 of the judgment), on account of the 
unpredictability of his actions and the danger he could present to others.

43.  In this regard the Court observes that the applicant was treated 
frequently and received medical treatment and care while in detention. The 
doctors' reports showed that he was regularly given medication ... and that 
he was placed in the psychiatric unit (RPU) of the prison as soon as his 
condition ceased to be compatible with ordinary imprisonment. In fact, he 
was admitted to the unit on more than twelve occasions for periods of a few 
weeks at a time, alternating with spells as an ordinary prisoner in Les 
Baumettes prison (see paragraphs 11, 18, 22, 26 and 29 above). His 
compulsory admission to hospital under Article D. 398 of the CCrP was 
also ordered on seven occasions (see paragraphs ... 70 above). This 
compulsory admission to hospital occurred on occasions when the applicant 
was prey to frequent bouts of anxiety incompatible with detention, even in 
the prison psychiatric unit, in 2007, 2008 and 2009 (see paragraphs 18, 22, 
26 and 28 above). In 2008, for example, the expert explained that the 
applicant's compulsory admission for psychiatric treatment had been 
ordered “in relation to moments of anxiety and persecutory delusions and 
for decompression following his numerous stays in the psychiatric unit at 
Les Baumettes prison”. ... Early in 2009 the applicant displayed “heightened 
anxiety and his former delusions of grandeur and paternity resurfaced”. On 
4 September 2009, on the eve of his trial on appeal and of the decision that 
he was not criminally responsible, he was also taken to hospital for being 
“subject to changes of mood, with episodes of mental agitation of a 
delusional nature alternating with bouts of depression and anxiety”. ...

44.  While the applicant's occasional compulsory admission to hospital 
helped prevent incidents that might have endangered his physical and 
mental safety and the safety of others, his extreme vulnerability called, in 
the Court's opinion, for measures to be taken that would not aggravate his 
mental state – a goal his numerous moves between ordinary prison and 
hospital failed to achieve (contrast, for example, Aerts v. Belgium, 30 July 
1998, §§ 65-66, Reports of Judgments and Decisions 1998-V; see also 
paragraph 36 above).

45.  Firstly, the Court is struck by the frequent and repetitive nature of 
the applicant's stays in hospital. The numerous periods of treatment 
dispensed outside the prison environment, following his compulsory 
admission to hospital, and in the prison's regional psychiatric unit (see 
paragraph 76 above) underscored the serious, chronic nature of the 
applicant's mental illness. The decisions to admit the applicant to hospital 
under Article D. 398 of the Code of Criminal Procedure in 2007, 2008 and 
2009 were taken whenever his state of health was incompatible with 
detention. He would then return either to the prison's psychiatric unit or to 
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an ordinary cell until his health declined again. In these conditions no 
purpose was served by alternating periods in the psychiatric hospital, which 
were too short and haphazard, with periods in prison, which were 
incomprehensible to and distressing for the applicant, particularly as he 
presented a danger to himself and to others (see paragraphs 38 and 40 
above). The Court accordingly observes that alternately treating the 
applicant – in prison or in a psychiatric institution – and detaining him in 
prison clearly impeded the stabilisation of his condition, demonstrating that 
he was unfit to be detained from the standpoint of Article 3 of the 
Convention.

46.  Secondly, the Court notes that the physical conditions of detention in 
the psychiatric unit of Les Baumettes prison, where the applicant was held 
on several occasions, were harshly criticised by the domestic authorities 
themselves, including the Audit Court, which described them as demeaning 
(... see also paragraphs 38 and 40 above). Together with the harshness of 
prison life (see paragraph 20 above), these conditions could only have 
exacerbated the applicant's feelings of distress, anxiety and fear.

47.  All in all, while aware of the efforts made by the authorities to treat 
the applicant's mental illness, and of how difficult it is to organise treatment 
for mentally ill patients (paragraphs 38, 40 ... above), the Court considers, in 
the light of the foregoing, that the applicant's continued detention in the 
conditions described above, over a long period, from 2005 to 2009, made it 
more difficult to provide him with the medical treatment his mental 
condition required and subjected him to hardship exceeding the unavoidable 
level of suffering inherent in detention (see, mutatis mutandis, Sławomir 
Musiał, cited above, § 96).

48.  The Court reiterates that according to the European Prison Rules of 
2006 (Council of Europe Recommendation REC(2006)2), persons who are 
suffering from serious mental illness should be detained in a hospital 
establishment adequately equipped and staffed for the purpose (paragraph 
12.1 of the appendix to Recommendation Rec (2006)2). In a recent 
judgment it drew the attention of the authorities to the importance of these 
recommendations, even if they were not binding on the member States (see 
Sławomir Musiał, cited above, § 96).

49.  Accordingly, the Court finds that the applicant was subjected to 
inhuman and degrading treatment in breach of Article 3 of the Convention.

III.   APPLICATION OF ARTICLE 41 OF THE CONVENTION

50.  Article 41 of the Convention provides:
“If the Court finds that there has been a violation of the Convention or 

the Protocols thereto, and if the internal law of the High Contracting 
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Party concerned allows only partial reparation to be made, the Court 
shall, if necessary, afford just satisfaction to the injured party.”

A.  Damage

...
51.  The Court considers that the applicant may have felt anxiety because 

of the feeling that he was not being given the care and attention required by 
his state of health while in detention. He therefore sustained non-pecuniary 
damage which cannot be compensated solely by the finding of a violation. 
Making its assessment on an equitable basis, the Court awards the applicant 
EUR 10,000 under this head (see mutatis mutandis, Sławomir Musiał, cited 
above, § 112).

...

FOR THESE REASONS THE COURT, UNANIMOUSLY,

...

3.  Holds that there has been a violation of Article 3 of the Convention;

4.  Holds
(a)  that the respondent State is to pay the applicant, within three months 
from the date on which the judgment becomes final according to Article 
44 § 2 of the Convention

(i)  EUR 10,000 (ten thousand euros), plus any tax that may be 
chargeable, in respect of non-pecuniary damage;

...

Done in French, and notified in writing on 23 February 2012, pursuant to 
Rule 77 §§ 2 and 3 of the Rules of Court.

Claudia Westerdiek Dean Spielmann
Registrar President


