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THE FACTS
The applicant, Mr Claude Keslassy, is a French national, who was born in 1941 and lives in Paris. He was represented before the Court by Mr V. Delaporte, a member of the Conseil d’État and Court of Cassation Bar.
A.  The circumstances of the case
The facts of the case, as submitted by the parties, may be summarised as follows.
At the material time the applicant controlled nine private limited companies (société à responsabilité limitée – SARL), either through direct or indirect majority shareholdings, or through de iure managers appointed from members of his family or close contacts, or through the control of the premises from which the companies were operating.
By an order of 3 June 1997 a judge delegated by the President of the Paris Tribunal de Grande Instance authorised tax inspectors from the National Head Office for Tax Investigations, the Revenue Department and the National and International Tax Audit Department, assisted by tax controllers from those departments, to search and seize documents on eight sets of business and residential premises used by the applicant, his wife and the managers of the various companies concerned. Among the premises to be searched was the applicant’s home. 
The order also specified the senior police officers (officiers de police judiciare) with territorial jurisdiction to assist with the authorised operations and to ensure compliance with the rights of the defence.
The order was issued pursuant to Article L 16 B of the Code of Tax Procedures following an application by the National Head Office for Tax Investigations. It stated that the aim of the searches was to seek evidence that the nine private limited companies controlled by the applicant had failed to “to calculate and pay income tax in the industrial and trading profits category, and/or corporation tax and value added tax (VAT), by engaging in purchases and sales for which no invoices had been issued and/or by issuing invoices or documents that did not correspond to genuine transactions and/or by knowingly omitting to make or to cause to be made accounting entries or by knowingly causing to be made inaccurate or false entries in the accounting records that are required to be kept by the General Tax Code...”.
Among the evidence that was cited by the judge in the order as giving rise to a presumption of fraud was a typewritten letter dated 10 March 1995 that had been sent to the Revenue Department in Paris and bore a hand-written signature and a note stating that it was from B., the manageress of C. company. In the letter B. said that she was unable to control the conduct of her brother, the applicant, who held 60% of the shares in the company, and that she had no access to the accounts. She also said that the company’s activity generated very substantial cash revenues and that the applicant was in the habit of siphoning off large sums of money from the company with which to purchase paintings.
The judge also noted that on 15 January 1997 officials from the Revenue Department had given a statement in which they said that on 31 October 1996 they had received a visit from a person who wished to remain anonymous who had affirmed that the applicant creamed off part of the income of the various companies in which he held a controlling stake of the share capital by appropriating to himself cash and cheques on which the name of the payee had been left blank. The informant had also stated that the money was used to enable the applicant to buy works of art and thus to build up a collection with a view to personal gain. Finally, the informant had added that the applicant held a customer account at Christie’s in London and gave his contacts business cards on which he presented himself as a seller of oriental paintings.
The judge also referred to previous proceedings that had been issued on a complaint by the authorities for tax fraud following an audit of the accounts of one of the companies concerned. The Paris Tribunal de Grande Instance had at the time held that the applicant was a de facto manager of the company concerned and found that it had failed to keep any accounts. Furthermore, in a judgment of 17 February 1988 the Paris Court of Appeal had found that the applicant and his wife had fraudulently failed to calculate and pay any income tax for the 1983 tax year. Lastly, in a judgment of 25 November 1994 the Paris Court of Appeal had found that the applicant was the de facto manager of another private limited company and had convicted him of working illegally.
In his warrant of 3 June 1997 the judge noted lastly:
“[The applicant] does not disclose any income...
The telephone number on the business card mentioned by the informant was allocated to [C. company] from July 1989 to July 1996...
That telephone number appeared in an advertisement that was placed with the 22/23 May 1995 edition of Le Monde...
The advertisement was for the purchase at premium prices of furniture, bronze sculptures, objects and oriental paintings and stated that commission would be paid to any intermediaries... 
The inference from the advertisement is that substantial funds are available.
[The applicant] arranged for a bank account to be opened... by referring to a company registration number [numéro de SIRENE – an acronym for a computer system for the registration of undertakings and places of business, which enables all undertakings to be assigned a registration number] ... [which] does not appear on the list kept by the National Institute of Industrial Property...
He is also able to use the ... premises, receives post there and lives there with his partner, by whom he has a child...
Thus, the investigations made by the department have enabled the information obtained to be confirmed in so far as it concerns [the applicant’s] activities in the aforementioned companies.
The results of the investigation carried out largely match the information provided by the de iure manageress of C. company and the statements made by the person who attended the department’s offices on 31 October 1996...
Presumptions exist that the companies which [the applicant] controls ... reduced their business receipts by omitting to enter all its dealings in the accounts and have thus avoided calculating or paying income tax on industrial and business profits and/or corporation tax and value added tax (VAT), by knowingly omitting to make accounting entries or to cause accounting entries to be made or by knowingly causing inaccurate or false entries to be made in the accounting records that are required to be kept by the General Tax Code...
Thus the application is founded and it may be possible to obtain proof of the presumed fraudulent acts by making a search without prior warning.”
The applicant, his wife and sons, the managers of the companies and the companies themselves appealed to the Court of Cassation against the order (that being the sole remedy available to them). In particular, they argued that the letter written by B. was inadmissible in evidence and contested its origin (as only the signature was written by hand). They alleged that it could not constitute a witness statement within the meaning of Article 202 of the New Code of Civil Procedure, as it did not satisfy the formal requirements set out in that provision. They also contested the evidential value of the anonymous statement that had been referred to as, in their submission, the judge, who was only entitled to rely on previous offences or convictions for tax fraud as additional circumstantial evidence, had not identified and analysed any other information that corroborated it. They noted too that the judge had, improperly in their submission, omitted to specify the accounting years to which the presumptions of tax fraud applied. They said in conclusion that that evidence was insufficient to raise a presumption of tax fraud justifying a search of residential property and that the judge had failed to give sufficient reasons for his decision in view of his obligations under Article L 16 B of the Code of Tax Procedures.
On 23 February 1999 the Commercial, Financial and Economic Division of the Court of Cassation dismissed the appeal in a judgment in which it gave the following reasons:
“Firstly, the appellants sought in the first and fifth limbs of the ground of appeal to contest the value of the evidence relied on by the judge as proof that the application was well-founded. Their arguments do not constitute valid grounds for invalidating the order in which, by assessing the evidence that had been adduced by the authorities, the judge sought to establish whether presumptions existed that there had been unlawful conduct that warranted a search being made of all premises, including private premises, for proof thereof and the seizure of any relevant documents.
Secondly, reference is made in the order to the origin of the letter dated 10 March 1995, which was produced as Exhibit II-a. A failure to comply with the formal requirements of Article 202 of the New Code of Civil Procedure governing the production of statements in evidence in civil proceedings does not render such statements inadmissible in evidence. It is for the trial court to decide in its unfettered discretion whether a witness statement that does not comply with the formal requirements affords guarantees sufficient to satisfy it. This ground of appeal, the remainder of which the appellants devote to contesting the content of that piece of evidence, fails. 
Thirdly, the anonymous statement received on 31 October 1996 is corroborated by the letter of 10 March 1995, Exhibit II-a, which was described and analysed in the warrant.
Article L 16 B of the Code of Tax Procedures does not render a warrant invalid if the judge fails to specify the accounting years concerned by the presumed fraud.
It follows from the above that none of the limbs of the ground of appeal are founded.”
B.  Relevant domestic law and practice
At the material time, the relevant provisions of Article L 16 B of the Code of Tax Procedure (as worded prior to the enactment of Law no. 2000-516 of 15 June 2000) provided:
“I.  If the judicial authority, on an application by the tax authority, considers that presumptions exist that a taxpayer is avoiding the calculation or payment of taxes on revenue or profits or of value added tax by making purchases or sales without invoices, by using or issuing invoices or documents that do not correspond to genuine transactions or by knowingly omitting to make or to cause to be made accounting entries or by knowingly making or causing to be made inaccurate or false entries in the accounting records that are required to be kept by the General Tax Code, it may, in accordance with the conditions set out in II, authorise tax officials of at least inspector rank and holding authority from the Director-General of the Revenue to that end to seek proof of such acts by carrying out searches of all premises, including private premises, where evidence and documents relating thereto may be kept and to seize such evidence and documents.
II.  All searches must be authorised by an order of the president of the tribunal de grande instance for the jurisdiction in which the premises to be searched are located or by a judge delegated by him or her. The judge shall verify whether there is concrete evidence that the application for authorisation which has been made to him or her is well-founded. The application must contain all the information in the possession of the authority that may serve to justify a search. The order shall include:
(i)  where appropriate, a statement that the president of the tribunal de grande instance has delegated the requisite power;
(ii)  the address of the premises to be searched;
(iii)  the name and capacity of the accredited civil servant who has sought and obtained authorisation to carry out the search. 
The judge shall give reasons for his or her decision by indicating the elements of fact and law on which he or she relies and which raise a presumption in the case before him or her of the existence of the fraudulent acts for which evidence is sought. If during the course of the search the accredited officials discover the existence of a safe-deposit box in a financial institution in the name of the person occupying the premises searched in which items of evidence and documents relating to the acts referred to in I are likely to be found, they may, with the permission – which may be given in any form – of the judge who made the order, immediately search the safe-deposit box. A reference to such permission shall be entered in the record referred to in IV. The search and seizure shall be carried out under the authority and supervision of the judge who authorised them. To that end, he or she shall give all instructions to the officials engaged in the operations. He or she shall appoint a senior police officer to assist with the operations and to keep him or her informed of their progress. The judge may, if he or she considers it appropriate, attend the premises while the operations are under way. He or she may at any time decide to suspend or halt the search. The occupier of the premises or his or her representative shall be orally informed of the order on site when the search is carried out and shall receive a full copy of it, for which he or she shall either sign a receipt or initial the record referred to in IV. In the absence of the occupier of the premises or his or her representative, the order shall be served by registered letter with an acknowledgement of receipt form after the search has been performed. Service shall be deemed to have been effected at the date of receipt entered on the form. If the order is not received, it shall be served personally in accordance with the provisions of Articles 550 et seq. of the Code of Criminal Procedure. The time-limit and procedure for appealing shall be set out in the documents accompanying postal or personal service. The only remedy against the order referred to in the first sub-paragraph shall be an appeal on points of law in accordance with the rules set out in the Code of Criminal Procedure. Such appeals shall have no suspensive effect. For the purposes of an appeal on points of law, time shall start to run from the date of postal or personal service of the order.
III.  Searches, which may not be started before 6 a.m. or after 9 p.m., shall be conducted in the presence of the occupier of the premises or of his or her representative. If that is not possible, the senior police officer shall appoint two witnesses or shall not be from his or her department or the tax authority. The tax-authority officials referred to in I may be assisted by other tax-authority officials who have been accredited in the same conditions as the inspectors. The accredited tax officials, the occupier of the premises or his or her representative and the senior police officer are the only persons authorised to see the evidence and documents before their seizure. The senior police officer shall ensure that there is no breach of professional confidence and that the rights of the defence are complied with in accordance with the provisions of the third sub-paragraph of Article 56 of the Code of Criminal Procedure. Article 58 of that Code shall be applicable.
IV.  A record stating how the operation was organised and how it proceeded and recording any findings shall be compiled forthwith by the tax-authority officials. An inventory of the evidence and documents seized shall be appended to it. The record and the inventory shall be signed by the tax-authority officials, a senior police officer and the persons mentioned in the first sub-paragraph of III. Any refusal to sign them shall be noted in the record. Should it prove impractical to take an inventory on site, the evidence and documents seized shall be placed under seal. The occupier of the premises or his or her representative shall be informed that he or she may be present when the seals are broken in the presence of the senior police officer. The inventory shall be taken at that time.
V.  The originals of the record and the inventory shall be sent to the judge who issued the search warrant as soon as they have been compiled. A copy of those documents shall be provided to the occupier of the premises or his or her representative...”
Article 202 of the New Code of Civil Procedure provides:
“A witness statement shall contain an account of the facts which the maker has witnessed or has personally observed. It shall state the surname, first names, date and place of birth, home address and occupation of its maker and, if relevant, any relationship by birth or by marriage to the parties, and whether the maker is in the service or employment of or has a community of interest with any of the parties. It shall also contain a statement that it has been made with a view to its being used in evidence and that its maker is aware that false testimony will render him or her liable to prosecution. The statement shall be written, dated and signed by its maker in his or her own hand. The maker of the statement shall append to it an original or photocopy of any official document establishing his or her identity and containing his or her signature.”
The trial court may, however, declare witness statements that do not comply with these requirements admissible in evidence and in such cases it will be for the trial court to “decide in its unfettered discretion whether a witness statement that does not comply with the requirements of Article 202 affords guarantees sufficient to satisfy it” (Court of Cassation, Civil Division, 29 April 1981, Civil Bulletin I, no. 143; Court of Cassation, Civil Division, 23 January 1985, Civil Bulletin II, no. 20).
COMPLAINT
The applicant complained under Article 8 of the Convention about the circumstances in which the searches of the residential premises, and in particular his home, had been ordered. 
He argued that the requirement of proportionality between the prevention of tax fraud and respect for individual freedom and the inviolability of the home had not been complied with. In his submission, the order of the judge delegated by the President of the Paris Tribunal de Grande Instance was based on two items of evidence – namely an anonymous statement and a letter from an informant that did not qualify as witness statements having evidential value – which were insufficient to create a presumption that a tax offence had been committed and to justify interfering with his right to respect for his individual freedom and home. 
THE LAW
The applicant complained of a violation of Article 8 of the Convention, the relevant part of which provides:
 “1.  Everyone has the right to respect for his private ... life, his home and his correspondence.
2.  There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of ... the economic well-being of the country, for the prevention of ... crime...”
Relying on the Funke v. France (Series A no. 256-A) judgment, the applicant maintained that Article L 16 B of the Code of Tax Procedure did not in practice afford sufficient safeguards against abuse. In particular, he submitted that the supervisory role of both the judge who issued the warrant for residential premises to be searched and the Court of Cassation (which was limited to hearing appeals on points of law) was inadequate, since the decision on whether or not to issue a warrant was taken without adversarial process.
The applicant contended that the judge had failed in the instant case to examine the tax authority’s application or the evidence tendered in support thoroughly. He contested the significance of the judge’s factual findings, arguing that B’s statement had not been written out by hand and did not contain a statement that it had been made with a view to its being used in evidence and that its maker was aware that a false statement would render him liable to prosecution. The applicant also maintained that certain assertions made in the statement had been contradicted by other official documents in the case file. In his submission, such a statement, which therefore did not comply with the requirements of Article 202 of the New Code of Civil Procedure and was corroborated only by a statement by an anonymous informant, could not constitute sufficient evidence to justify a warrant for a search of residential premises being issued. It followed that the judge had not established the existence of presumptions of tax fraud, which alone could have justified his issuing search warrants interfering with the applicant’s right to respect for his individual freedom and home.
The first issue to be considered is whether the applicant was a “victim” within the meaning of Article 34 of the Convention. In that connection, the Court reiterates, firstly, that under its case-law the term “home” may extend to a professional person’s office (Niemietz v. Germany, Series A no. 251-B, § 30), and that a search of an individual’s domicile constitutes an interference with the right to respect for the home, within the meaning of Article 8 of the Convention, even if the premises concerned also serve as the head office of a company controlled by the person concerned (see Chappell v. the United Kingdom, Series A no. 152-A). The applicant’s claim to qualify as a “victim” of an interference with his right to respect for his home within the meaning of Article 8 of the Convention was therefore well-founded in so far as it concerned his own home, which he used both professionally and privately.
The Court must now consider whether the applicant may claim to be a “victim” in his own right as regards the searches of the residential premises used by the companies that were under his direct or indirect control at the material time. The Court observes that in its judgment in the case of Agrotexim and Others v. Greece (Series A no. 330-A), it imposed limitations on the ability of company shareholders, in particular majority shareholders, to claim that they had been victims of measures affecting the company. However, the Court does not consider it necessary to decide that issue in the present case, as it considers that the entire complaint is in any event manifestly ill-founded.
The Court finds that the search of the applicant’s premises amounted to an interference with his right to respect for his private life and his home, as guaranteed by Article 8 § 1 of the Convention. Accordingly, it must determine whether that interference satisfied the conditions set out in Article 8 § 2 of the Convention.
The Court notes firstly that the interference was “in accordance with the law”, since the search warrant was issued in accordance with Article L 16 B of the Code of Tax Procedure. 
The Court further finds that the measure in issue was taken in the interests of the economic well-being of the country and the prevention of crime, both of which are “legitimate aims” within the meaning of Article 8 § 2 of the Convention.
As to whether the interference was necessary, the Court reiterates that the notion of necessity implies that the interference corresponds to a pressing social need and, in particular, that it is proportionate to the legitimate aim pursued. In determining whether an interference is “necessary in a democratic society” or whether there has been a breach of a positive obligation, the Court will take into account that a margin of appreciation is left to the Contracting States (see, among many other authorities, W. v. the United Kingdom, Series A no. 121, p. 27, § 60 (b) and (d)). However, the Court’s review is not limited to ascertaining whether the respondent State exercised its discretion reasonably, carefully and in good faith. In exercising its supervisory jurisdiction, the Court must consider the impugned decisions in the light of the case as a whole and determine whether the reasons adduced to justify the interference at issue are “relevant and sufficient” (see, among other authorities, mutatis mutandis, Lingens, Series A no. 103, pp. 25-26, § 40). 
With specific regard to house searches, the Court has recognised that while States “may consider it necessary to have recourse to measures such as house searches and seizures in order to obtain physical evidence of ... offences and, where appropriate, to prosecute those responsible [, n]evertheless, the relevant legislation and practice must afford adequate and effective safeguards against abuse” (Funke, Crémieux and Miailhe v. France du 25 February 1993, Series A nos. 256-A, B and C, §§ 56, 39 and 37 respectively). 
In the present case the Court observes that the judicial authorities considered a search of the applicant’s home necessary to enable evidence confirming fraud by the applicant to be obtained. In that connection, it notes that the decision of the judge delegated by the President of the Paris Tribunal de Grande Instance that presumptions existed justifying the search of the residential premises was not based solely on the letter signed by B. and the anonymous statement obtained by the tax-authority officials. It was also based on various items of evidence (such as the article that appeared in Le Monde, the fact that an unlisted company registration number had been used, and the tax-authority complaint of tax fraud by one of the applicant’s companies) that had come to light during the authorities’ investigations that enabled the information that had been obtained to be confirmed and most of the details provided by B. and the person who had been seen by the tax-authority officials to be matched up. The Court finds that, in the light of its margin of appreciation, the judicial authority was entitled to consider that a search of residential premises was necessary to enable evidence of the alleged offence to be obtained. It finds that the reasons given for issuing the search warrant, namely to enable documentary evidence in both paper and electronic form relating to the presumed fraud to be seized, were relevant and sufficient.
As regards the conditions in which the searches took place, the Court points out that it was previously called upon to decide like issues in its aforementioned Funke, Crémieux and Miailhe v. France judgments. In those cases it found that the authorities had very wide powers under the applicable legislation and were not required to obtain a prior judicial warrant or subject to any judicial supervision when searches were carried out, while even the presence of a senior police offer was not always made mandatory. In the Funke case (§ 57 of the judgment) it found that owing, above all, to the lack of a judicial warrant, “the restrictions and conditions provided for in law ... appear[ed] too lax and full of loopholes for the interferences with the applicant’s rights to have been strictly proportionate to the legitimate aim pursued” and held that there had been a violation of Article 8 of the Convention.
However, the position in the applicant’s case was different. The Court observes, firstly, that Article L 16 B of the Code of Tax Procedure establishes a number of safeguards: the authority must obtain a judicial warrant which is issued by the judge after verification of the evidence lodged in support of the application; furthermore, the entire search and seizure procedure has been placed under the authority and supervision of a judge, who appoints a senior police officer to be present during the search and to report back to him or her, and who may at any time attend the premises in person and order the search to be suspended or halted. There is nothing in the case file to suggest that that procedure was not fully complied with when the warrant was executed.
In that connection, the Court notes that in the present case the judge made a reasoned order setting out the matters of fact and law which in his view raised a presumption that fraudulent acts had been committed for which it was necessary to seek evidence. The judge supervised the proceedings in their entirety: he appointed the members of the judicial committee that carried out the search, namely sixteen inspectors from the National Head Office for Tax Investigations, the Revenue Department and the National and International Tax Audit Department, assisted by ten controllers, and eight senior police officers with territorial jurisdiction, who were responsible for ensuring compliance with the rights of the defence and for keeping the judge informed of developments. The judge included in the order special instructions requiring inter alia his permission to be obtained were it to prove necessary to search any other further premises discovered to be relevant during the course of the operation. He also stipulated that any problems in executing the warrant were to be brought to his attention, that his express permission was required to open any safe-deposit box at a financial institution believed to be in the name of the person occupying the premises and that a copy of the order was to be served on the occupier or his or her representative.
Accordingly, having regard to the strict rules governing the issue of warrants for searches of residential premises and the fact that the search of the applicant’s home was conducted in accordance with those rules, the Court finds that the interference with the applicant’s right to respect for his private life and his home was proportionate to the legitimate aims pursued and therefore “necessary in a democratic society”, within the meaning of Article 8 § 2 of the Convention (see, mutatis mutandis, F.P. and Others v. France, application nos. 33009/96 to 33013/96, Commission decisions of 10 September 1997; see also Banco de finanzas e inversiones S.A. v. Spain, (dec.), no. 36876/97, 27 April 1999).
It follows that the application must accordingly be dismissed as being manifestly ill-founded, pursuant to Article 35 §§ 3 et 4 of the Convention.
For these reasons, the Court unanimously,
Declares the application inadmissible. 
S. Dollé	A.B. Baka
Registrar	President

