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! DUCISION BY THE COMMISSION

N Ol THE ADMISSIBILITY

of Application Ne., 250/57
lodged by the German Comiunist Party,

disenlved by Decision of the Federal
Constitutional Court on 17th August, 1956,

and by MM. Max REIMANW and Walter FISCH

members nf the former Steering Commlttee
of the sald Party

ageainst the Pederal Republic of Germany

The European Commission of Human Rights, sitting in
private on 20th July, 1957, under the Presidency of
Mr. C. H., M. WALDOCK, Lhe fonllowing members being present:

M. C. Th. EUSTATHIADES
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M. M. SPRENSEN ‘
Mr. J. CROUSBIE

M. F. SKARPHEDINSSON

M. ©P. MODINOS, Ilead of the Directorate of Human
Rights, acting as Secretary of the Commission.
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Heving regerd tn the egpplicstimm lndged on 1lth
February, 1957, by the German Cormunisti Perty, dissolved
by Decisinn of the Tederal Conzstitutional Crurt on 17th
August, 1956, and by M. Max Reimann snd Jslter Fisch,
members of the lformer Steering Cormittee of the said
Perty, ageinst the Tederel Republic N[ Germsny (application
registered on 1lith [ebruery, 1957, file Nn. 250/57);

Having regard t» the decislon whereby the Furopean
Commissinn of Human Rights, on 7th March, 1957, ordered
the slorementioned spplicatinn to bc-communicated to the
Governnent nl the I'edersl Republic, which was invited tn
present to-the Commission, within six weeks, its written
nbservations nn the edmissibllity »f the spplicatinn;

Having regard tn the Presidential Order prelonging
the period of six weeks until 20th gy, 1957;

Having regard to the memorial by the Gnvernment of
the Federal Republic, depnsited with the Secretariet of
the Commission on 1hth Ifay, 1957

Having regerd to ihe Presidential Crder dated 18th
May, 1957, instructing that the memoriel by the Government
nf the TFederal Republic be crmmunicsted tn the applicants
and granting the latter 2 perind of six weeks in which to
gubriit their writtcn ~bservalinng:

Heving regerd to the counter-memorial addraessed by
the applicants tn the Secretarist of the Couamission nn

fth July, 1957:

After deliberation,

Wheresas the applicants have recuvested the Commission
to find that the (overnment of the I'edersl Republic ol
Germany, by bringing abnut the dlssnlution and prohibition
of the German Conmunist Farty, has viclated its obligations
under the Coaavention for the TFrotection nf{ Hunan Rights
and Fundsmental Freedonms, which came inte force Tor the
Federal Republic »nn 3rd September, 195%:

Ythereos the Federal Constituvtional Court, in its
Declsinn delivered on 17th August, 1956, hes ruled as
follows:

"(1) The German Communist Perty is anti-constitutional.

(2) The CGerman Communist Party shall be dissolved.
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(3) The creation of organisations to replace the
German Communist "Perty, or the continuation of
existing organisations serving the purpnse of
such replacement, is prohibited.

(l{) The assets of the CGerman Ceommunist Party shall
be confisceted by the Federal Republic of Germany
and used in the interests of the community;"

Vhereas- in support nf thelr application the applicants
invoke the prnvisions of Articles 9, 10 and 11 of the
Convention for the Protection of Human Rights and Fundamental
Freedrms '

Whereas the Gnrvernment nf 1lhe rederal Rspublic nf
Germany claims thet the dissnlution nf 1he CGcrmen Communist
Party by Decisinn of the Tedcrel Constitutional Court has
a legal basls, compatible uith the Convention, in Article
21, paracraph 2, of the Basic Lauw nf thc Federal Republic,
worded as fnllowus: \

"Partisg which, according to their aims and the
behaviour of thelr menbers, seck tn impair or
gbolish the free and dcmocretic basic order nr tn
jeoperdise the existence nf the Tederal Republic
of Germany, shell be anti-constitutionsl. The
Federal Constltutional Court shall decide on the
question nf anti-constitutionality!;

Whercas the rights and freedoms set Torth in Articles §
10 and 11 of the Conventlon may, under the terms of the
second paragraphs ol thonse Articles, be subject tn such
limitations as are prescribed by law, under the conditions
laid down by the Convention,

Whercas in the prcsent instance there.is no need tn
consider the applicatinn of thc sccond paragraphs of
Articles 9, 10 and 11, since Article 17 of the Convention
containg the nllrying more gencral provisiong

"Wothing in the Convention may be interpreted as
Implying for any State, group or person any
right to engage in any sctivity »r perform any
act aimed et the dcstruction of any of the rights
and freedoms set forth hcrcin or at thelr limi-
tation tn a prcater extent than is provided Ior
in the Convention',
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Whereas this fundarmental provision of the Convention
is designed tn safeguard the rignts listed therein by
protecting the free nveration nf demncratic lastitutinns
(see Preparetrry ork, Official Recnrds ~{ the Consvltative
Assembly, 1949, First Session. Pgpes 1235, 1237 and 123%9-
"It is necesssry tn prevent totalitarian currents from
exploiting, in thelr own interests, the princlples enun-
ciated by the Cnavention: that i1s, fr~m invoking the
rights nf freedom in order tn suppress Human Rights.");

Whereas a similer motive appears to have guided the
German legislator when drafting Article 21 nf the Basic

Laws;

Ylhereas the question at issue is to determine whether
the application nf the last-mentinned provision to the
present case 1s in conforumity with the said Article 17,
and whelher, therefore, within the meaning of that Article,
the applicants have cormmitted acts or engaged In any
activity aimed et destroying the vrights nr freedorms set
Lorth in the Conventinn or al securing more comprehensive
limitations of thnse rights or freedoms then are provided
fnr in the said Cnnventlon:

Whereag it 1s patent:

(1) that the '"aim nf the Corrwwnist Tarty ic tn establish
a snclalist-camunist system by neans of a pro-
letarian revolutinn and thc dictatnrshin or the pro-
letariat? (statements of the Gcrmen Communist Party
reprnduced in the Decision by the I'edersl Constitu-
tional Court and in 'Entscheidungen des Bundes-~
verfassungsgerichts', cf. vol. 5, 1956, page 163); and

(2) that the Gcrrman Commavnist Party continues to vavnt
these principles (lnc. cit., pages 191 and 193-195);

Whereas even if 1t could be proved that the Party's
present activity is directed tnwards the seizure nf power
solely through the constitutional reans afforded to it in
the Basic Law of the Federal Republic of Cermany, this
would in no sense imply that the Parvy had renounced its
traditional nbjcctives; on the contrary, tne aforesaid
statements realfirm the continved adhercnce nf the German
Communist Party tn thnse cbjcctivess

-
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“'thereas the pursult of such ultimete objectives. on
the spolicants’ own admission, implies transition through
the stages sdvncated by fundaiental Communist doctrine,
the essential cstage being dictatorship ol the proletsriat;

heress recourss tn a dictatorship lor the estoblishment
nf a régime is Incompatible with thc Convention, inasmuch as
it Includes the degiruction of many of the rights or freedors
enshrined therein;

ilhereas the onrganisation snd oneratinn of the German
Comrmunist Perty, in the circurstances nf the case, con-
stitute en sctivity within the reaning of Article 17

‘thereas 1t is clear [rom the forepgring that the
application by the Germsn Cormmunlist Party cannot rest ‘
upon any provision of the Conveation, least nf all on
Articles 9, 10 and 1l; and

that the said gpplicetion should be declared inadmis-
sible by virtuc of Article 27. paragraph 2, of the Convention,
as veing incomoatible 1rith the provisions therenf;

‘

Now lherelore the Cormission

DECLARES THe APPLTCATION INADMISSIBLE.

[

Secretory of the Cormission Presil.ont cf the Coumailssion

(P. WODINOS) (C.H. ™M, ™.LDOCK)



